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ARGUED  AND  DETERMINED  IN  THE 

wmm  COM  OF  tie  mTB  of  cborou, 

AT  SAVANNAH,  JANUABT  TEEM,  1858. 

* 

Present— JOSEPH  H.  LUMPKIN,         1 

CHARLES  J.  McDonald,  ( JudcM. 
HENRY  L.  BENNING,         j 


Chablbs  Ganahl,  surviving  partner,  plaintiff  in  error,  tw. 

Jabces  Shore,  defendant  in  error. 

£1.]  Where  the  judgment  of  the  Court  below  is  not  excepted  to  genenUy,  but 
upon  grounds  which  are  specified,  the  bill  of  exceptions  cannot  be  amended 
so  as  to.include  other  grounds,  upon  the  hearing  of  the  cause. 

t2.)  Books  of  accounts  in  all  occupations  which  require  books  to  be  kept,  are 
admissible  in  evidence,  to  prove  the  usual  subjects  of  book  charges  in  toell 

batiness. 

• 

[3.]  The  tendency  of  the  judicial  as  well  a«t  the  Legislative  mind  is  to  widen  in' 
stead  of  to  restrict  the  ruies  for  the  admissibility  of  evidence. 

* 

Complaint  on  account,  in  Chatham  Superior  Court  De- 
cision by  Judge  Fleming,  January  Term,  1857,  on  applica- 
tion for  certiorari. 

This  case  was  heard  by  Judge  Fleming  upon  the  folbw- 
ing  statement  of  facts : 

This  was  a  statutory  action  of  account,  brought  in  the  City 
Court  of  Savannah,  against  Charles  Ganahl,  as  surviving 
partner  of  Philo  H.  Wildman,  by  James  Shore,  for  the  wa- 
ges of  himself  and  wife  as  employees  at  the  hospital  of  Wild- 
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masiti  Gaoably  from  February  3d,  1853,  to  June  1st,  1854. 
The  plaintiff  proved  by  the  answers  of  the  defendant  to  in- 
terrogatories under  the  statutes  to  compel  discoveries  at  com- 
mon lav,  that  the  defendant  was  the  surviving  partner  of 
Wildman;  ,that  the  plaintiff  and  his  wife  were  in  the  employ 
of  Wildman  &  Ganahl  from  the  3d  of  February,  1859,  to  tl^ 
15ih  of  May,  1854,  in  the  capacity  of  stewards  of  a  hospital ; 
t^at  he  was  to  receive  therefor  twenty  dollars  per  month  for 
tfie  first  part  of  the  time,  then  twenty-five,  and  towards  the 
end  of  the  term  thirty-five  dollars,  and  also  board  and  lodg- 
ing, for  the  services  of  himself  and  wife. 

The  defendant  proved  by  A.  A.  Smets,  that  he  had  had 
dealings  with  Wildman  &  Ganahl,  as  proprietors  of  the  hos- 
pital, and  found  their  charges  correct.  The  books  of  aocomtl 
of  Wildman  &  Ganahl  were  then  offered  in  evidence,  after 
the  suppletory  oath  of  the  defendant.  To  which  plaintiff  ob- 
jected, and  the  Court  sustained  the  objection.  The  defend- 
ant then  introduced  the  evidence  of  Dr.  Cullen,  taken  by 
eommission,  who  proved  that  he  resided  as  resident' surgeon 
and  as  a  student  in  the  hospital,  under  Drs.  Wildman  & 
Ganahl,  from  March,  1853,  to  about  March,  1854 ;  that  he 
lecognized  the  book  of  accounts,  that  it  contained  the.ac- 
.€DOnta  of  the  hospital  of  Wildman  &  Ganahl,  and  the  char- 
ge&  against  the  patients  and  others;  that  he  had  been  an  eyv- 
witness  to  business  transactions  between  Wildman  and  Shore  ; 
hftd  seen  Wildman  pay  Shore  wages  for  himself  and  wife, 
had  heard  Shore  ask  Wildman  for  wages,  Wildman  would 
tfien  opea  thia  book  of  accounts,  make  out  a  check,  hand  it 
to  Shore,  and  then  prooeed  to  charge  it  on  Shore's  account ; 
that  this  was  done  repeatedly;  that  the  account  of  Shore  was 
on  page  17  of  the  book.  He  recognized  the  book  from  his 
knowledge  of  Dr.  Wildman's  hand- writing,  and  from  having 
seen  him  write  on  that  page  frequently ;  that  the^  entries  in 
fihoce^  account  .were  all  in  Wildman^s  hand-writing,  with 
.tba  ftxeeptioftof  one  dated  December,  2 td,  I853>aiid  another 
dated  January  12th,  1854 ;  that  he  had  seen  Wildman  give 
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Shore  checks  on  the  bank;  Shore  gave  no  receipts ;  that  the 
book  was  accessible  to  Shore,  and  witness  had  seen  Shore 
eocunining  it,  and  that  Shore  was  steward  of  the  hospital 

To  the  cross  interrogatories  he  testified  that  he  recognized 
Iho  book  of  accounts  from  its  containing  his  own  hand*wri- 
ling;  that  on  the  3d  of  March,  1853,  he  saw  Wildnian  pay 
plaintiff  wages  by  giving  him  the  check  to  the  amount  set 
ibrth  in  the  account,  that  is  9^0 ;  that  he  had  seen  Wild  man 
pay  Shore  at  other  times,  but  did  not  remember  the  dates  or 
amounts;  that  he  recognized  Shore's  account  in  the  book  from 
the  fact  that  Shore's  name  appears  in  the  account  by  the  par- 
ticular item  of  March  3d,  1853,  and  by  other  .entries  which 
he  remembered  generally.  The  defendant  then  moved  to  in- 
troduce page  17,  (a  copy  of  which  is  annexed,)  of  the  book 
of  accounts,  as  evidence  of  admissions  of  Shore,  to  which 
plaintiff  objected,  and  the  Court  sustained  the  objection  ; 
whereupon  ddendant  excepted,  and  after  verdict  found 
-againet  him,  filed  his  exceptions  as  follows : 

1st  Because  the  Court  refused  to  admit  the  books  of  Wild- 
man  &  Ganahl  as  evidence  before  the  jury. 

2d«  Because  it  refused  to  admit  the  Dr.  and  Cr.  account 
between  plaiutiff  and  defendant,  as  surviving  partner  of  Wild- 
man  &  Ganahl,  kept  by  P.  H.  Wildman,  and  sustained  by 
aliunde  testimony. 

3d.  That  the  Court  erred  in  charging  the  jury  that  when 
the  plaintiff  had  proved  the  employment,  the  amount  of  wa* 
gea  to  be  given,  and  the  time  of  service,  they  must  believe 
that  no  payment  had  been  made,  in  defauluof  def^dantfs 
producing  a  receipt,  and  that  the  jury  must  only  give  credit 
for  the  payment  actually  proved,  and  for  the  balance  they 
must  find  a  verdict  for  the  plaintiff 

4tb.  Because  the  jury  found  contrary  to  law  and  erideaoe. 

Upon  ^aid  exceptions  and  upon  petition,  the  writ  of  oertip- 
mri  was  issued  and  the  case  brou^t  from  xht  City  Coiift, 
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before  his  Honor  Judge  Fleming  of  the  Superior  Court,  who, 
after  ai^unient,  affirmed  the  judgment  of  the  City  C6urt 

And  counsel  for  defendant  excepts  to  said  decision  and 
says : 

1st.  That  the  Judge  erred  in  deciding  that  the  book  of  ac- 
count^ of  Wildman  &  Ganahl  was  not  admissible  in  evi* 
dence. 

2d.  The  Judge  erred  in  deciding  that  the  account  of  Shore 
in  said  book  was  not  admissible  in  evidence. 

Jos.  Ganahl  &  S.  P.  Hamilton,  for  plaintiff  in  error. 

Ward,  Owen,  &  Jones,  for  defendant  in  error. 

The  following  is  a  copy  of  Shore's  account  as  extracted 
from  the  book  of  accounts  of  Wildman  &  Ganahl,  viz: 

MR.  SHORE,  Dr.  Cr. 

1853. 

Feb.    3 '  By  1  mos.  wages  self  and  wife,  $20  00 

"       3    Paid  wife  check,  $10  00 

"     16     To  cash  paid  self,  10  00 

Mar.    3    By  1  mos.  wages  self  and  wife,  20  00 

"      "    To  check  for  wages  self  and  wife,  20  00 
Apr.    3     By  wages  self  and  wife,  20  00 

'^       5    To  cash  for  wages  self  and  wife, 

3d  inst.,  20  00 

May    3     By  wages  self,  wife  and  little  girl,  25  00 

*^       8     To  cash  for  wages  to  3d  May,        25  00 
Jun^   3     By  wages  self,  wife  and  little  girl 

to  date,        '  35  00 

"     27     To  cash  in  full  to  3d  inst.,  35  00 


$120  00  0120  00 
Jnly  30    To  cash  to  wife  for  wages,  05  00 

Sept   5    Cash  for  wages,  10  00 
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Oct.     4 

a        u        a 

50  00 

"     19 

«      "      *'     to  wife 

10  00 

Nov.  15 

it          U          it            u 

10  00 

"     21 

"     paid  May  &  Co.,  for  harness. 

,  10  87 

**     25 

"    for  wages, 

100  00 

«     25 

a          u 

45  00 

Dec.    8 

"        "       to  Mrs.  Shore, 

10  00 

«     22 

«        «      to  Shore, 

10  00 

1854. 

Jaa  12 

Cash  for  wages  to  Shore, 

7  50 

«    12 

For  shrouding  andjwashing  Mrs. 
Wilson, 

Mar.    8 

• 

To  cash  paid  per  order  per  Cord, 

20  00 

^'      8 

To  order  saddle,  &c. 

12  50 

Apr.     8 

To  cash  paid  Mrs*  Shore, 

8  00 

*«       8 

To  paying  Mrs.  S.'s  bill  dry 

• 

goods  at  Prendergast's,  for 

1853, 

7   36 

Jnne   1 

To  paying  Mrs.  S.'s  bill  at  Pren- 

< 

dergast's  to  date. 

59  30 

**      30 

To  cash  paid  self  for  wages. 

20  00 

July  22 

To  cash  paid  Minis'  bill  furni- 

ture. 

14  50 

u     24 

To  cash  paid  Collins,  ewer  and 

basin. 

1   00 

Aug.    5 

To  cash  paid  wife. 

20  00 

8  50 


This  case  being  called  for  trial,  counsel  fof  plaintiff  in  er- 
ror moved  to  amend  his  bill  of  exceptions,  by  inserting  ati 
additional  exception  or  ground  of  exception  to  the  judgment 
of  the  Superior  Court,  to- wit :  because  the  verdict  wais  con- 
trary to  law  and  the  evidence,  which  motion  the  Court  re- 
fosed. 
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By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  case  originated  in  the  City  Court  of  Savannah  and 
cime  before  the  Superior  Court  upon  a  writ  of  certiorari. 
Upon  the  hearing,  his  Honor,  Judge  Flebong,  affirmed  the 
judgment  of  the  City  Court  with  costs;  and  to  reverse  this 
decision,  this  writ  of  error  is  prosecuted. 

It  is  proposed  to  amend  the  bill  of  exceptions  by  inserting 
other  grounds  than  the  two  originally  taken.  Had  the  plain- 
tiflF  in  error  excepted  generally  to  the  decision  of  Judge  Flem- 
ing, affirming  the  judgment  of  the  City  Court,  he  would  be 
entitled  to  be  heard  upon  all  the  grounds  taken  in  the  certio- 
rari. But  he  did  not  except  to  the  whole  judgment,  but  ex- 
cepts specially  to  the  decision  upon  two  grounds  only,  name- 
ly: that  the  Court  erred,  1st  in  holding  that  the  book  of  ac- 
counts of  Wildman  &  Ganahl  was  not  admissible  in  evidence 
before  the  jury;  and  2dly,  in  ruling  that  the  account  of 
Shore  in  said  book  was  not  admissible  as  evidence.  The  de- 
fendant in  error  had  a  right  to  suppose  that  the  argument  in 
this  Court  would  be  restricted  to  the  two  errors  specified.  To 
let  in  other  grounds  now,  would  be  to  take  the  defendant  by 
surprise,  and  thereby  deprive  him  of  the  benefit  secured  by 
the  IXth  section  of  the  Act  of  1856.  That  section  declares 
that  it  shall  not  be  necessary  to  make  any  assignment  of  er- 
rors, as  heretofore  practiced  in  the  Supreme  Court,  but  that 
in  lieu  thereof,  the  case  shall  be  heard  upon  the  errors  as  set 
forth  in  the  bill  of  exceptions,  "  which  shall  be  plainly  and 
distinctly  therein  setforthJ^  The  bill  of  exceptions  as  origi- 
nally drawn  in  this  case,  is  in  strict  conformity  with  the  Act 
To  allow  the  amendment  would  be  to  make  the  Act  void  and 
of  none  effect  And  a  siirpnse  in  this  Court  is  the  more  det- 
rimental because  no  continuance  can  be  allowed  on  that  ac- 
count The  defendant,  we  repeat,  had  a  right  to  concljide 
that  the  plaintiff,  by  excepting  to  two  of  the  four  grounds  on- 
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ly,  was  satisfied  himself,  that  the  judgment  of  the  Superior 
Court  was  right  upon  the  other  two. 

So  much  upon  the  proposition  to  amend. 

Ought  the  books  of  Wildman  &  Ganahl  to  have  been  ad- 
milted  in  evidence  before  the  jury  ? 

By  the  Act  of  1843,  Cobb  975,  the  books  of  all  persons  in 
the  practice  of  any  regular  craft,  are  allowed  to  go  to  the  ju* 
ry,  in  proof  of  open  accounts.  If  the  practice  of  the  Courts 
is  evidence  of  what  the  law  is,  such  was  the  law  in  this 
State  before  the  passage  of  this  Act  And  we  think  Judge 
Fleming  put  too  limited  a  construction  upon  this  statute. 
The  word  crcf/i,  as  used  in  the  Act,  was  confined  by  his 
Honor  to  some  ^*  manual  occupation ;  some  mechanic  art  in 
which  the  person  practicipg  it  may  acquire  and  exhibit  dex- 
terity and  skill."  It  means  this,  to  be  sure,  but  why  so  limit 
the  Act  ? 

On  the  contrary,  we  hold  that  any  occupation  which  makes 
it  necessary  for  books  to  be  kept  as  the  record  of  its  transac- 
tions— the  monuments  of  its  daily  business,  as  factories, 
foundaries,  forges,  gass- works,  banks,  factorage,  no  matter 
what,  if  books  are  required,  ex  necessitate  rei,  to  be  kept, 
these  books  are  to  be  let  in  under  the  law.  And  if  it  be  in- 
quired for  what  purpose  and  to  what  extent  ?  We  say,  for 
the  same  purpose  and  to  the  same  extent  that  a  merchant  or 
shop-kpeper's  books  are  received  in  evidence.  And  that  is 
to  prove  those  matters,  which  appertain  to  the  ordinary  busi- 
ness of  the  concern,  which  require  to  be  charged,  and  which 
in  fact  constitute  its  res  gestae. 

But  it  is  argued  that  this  rule,  broad  as  it  is,  does  not  let 
in  money  items.  And  perhaps,  in  candor,  it  must  be  yielded 
that  the  decisions  in  this  and  other  States,  especially  in  times 
past,  rather  sustain  this  doctrine.  No  such*exception,  how- 
ever, seems  to  be  established  in  England.  No  reported  case 
firom  that  country,  is  cited  by  Judge  Fleming  in  his  opinion^ 
or  by  counsel  in  the  argument  before  this  Cogrt.    In  the  na- 


24      SUPREME  COURT  OF  GEORGIA. 


Ganahl  vs.  Shore, 


ture  of  things,  no  such  principle  can  be  maintained.    It  would 
virtually  repeal  the  Act  of  lb43. 

The  business  of  banking  is  confined  almost  entirely  to 
money  items.  So  of  the  books  of  factors  and  commission 
merchants.  So  of  brokers.  Large  pecuniary  advances  are 
made  by  commission  houses  to  planters,  in  anticipation  of 
crops.  The  customer  sends  an  order  for  a  thousand  dollars. 
It  is  forwarded  and  charged  to  the  planter's  account  True, 
the  factor  has  the  written  order,  but  the  cash  advanced  de- 
pends upon  the  evidence  of  his  books. 

Whatever  doctrine  may  have  obtained  formerly  upon  this 
subject,  the  world  is  too  much  in  a  whirl,  there  is  too  much 
to  be  done  in  the  twenty-four  hours  now,  to  allow  of  the  par- 
ticularity and  consequent  delay  in  the  obtainment  of  receipts^ 
&c,,  which  might  at  one  period  have  prevailed  without  pre- 
judice. Corporations,  the  law  says,  can  only  act  through  their 
corporate  seal.  luforce  this  doctrine  now,  and  all  monied 
corporations,  at  least,  would  be  abolished.  They  draw  and 
endorse  bills,  and  perform  through  their  cashier,  or  other  of- 
ficial agents,  all  their  functions,  the  same  as  individuals. 

Take  the  case  of  a  grocery  merchant,  in  one  of  our  towns. 
His  customer  gives  him  a  verbal  order  to  buy  him  a  thous- 
and pounds  of  fodder,  or  ten  barrels  of  corn.  It  is  done,  and 
the  money  paid  out  for  the  produce,  and  charged  to  the  cus- 
tomer's account.  When  this  practice  is  universal  over  the 
State,  are  the  books  no  evidence  of  these  money  items !  He 
that  so  affirms,  is  a  half  century  behind  the  age  in  which  he 
lives.  And  to  get  up  with  it,  he  must  forget  the  things  that 
are  behind  and  press  forward,  for  it  will  never  stop  or  come 
back  to  him.  As  soon  try  to  roll  back  the  sun  in  its  daily 
journey  from  west  to  east. 

After  all,  the  evidence  of  books  rests  upon  the  character 
and  credit  of  the  keeper  of  them.  Lay  the  foundation  for 
their  introduction,  which  was  done  in  this  case ;  that  is, 
prove  by  those  who  have  had  dealings  with  them,  that  they 
keep  correct  books,  and  there  is  little  mischief  to  be  appre-  ' 
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bended.  The  credit  system  of  the  world,  upon  which  the 
rapidly  developing  commerce  and  civilization  of  the  world, 
so  materially  depends,  I  say  this  as  contradistinguished 
from  the  cash  system,  rests  mainly  upon  the  foundation  to 
which  I  have  just  referred.  Policy,  then,  to  say  nothing  of 
any  higher  motive,  will  prompt  men  to  deal  honestly.  For 
otherwise  they  cannot  deal  at  all.  They  destroy  their  own 
credit,  which  in  ninety-nine  cases  out  of  a  hundred,  consti- 
tutes their  whole  capital. 

For  myself,  while  I  am  no  transcendentalist,  or  believer  in 
the  perfectability  of  fallen,  depraved  human  nature,  still  I 
must  think,  that  this  world  has  been  sadly  libelled — much 
more  sinned  against  than  sinning.  There  is  still  much  left 
that  is  honest  and  that  may  be  trusted.  At  any  rate,  let  this 
and  all  other  proof  go  to  the  jury  for  what  it  is  worth. 

The  book  of  Wildman  &  Ganahl  was  at  all  times  accessi- 
ble to  Shore.  He  was  seen  examining  it  He  never  made 
any  objections  to  its  correctness.  Dr.  CuUen  testifies  that  he 
had  been  an  eye-witness  to  business  transactions  between 
Wildman  and  Shore ;  had  seen  Wildman  pay  Shore  wages 
for  himself  and  wife ;  had  heard  Shore  ask  Wildman  for 
wages;  Wildman  would  then  open  his  Book  of  accounts, 
make  out  a  cheeky  hand  it  to  Shore,  and  then  proceed  to 
chaige  it  on  Shore^s  account;  that  this  was  done  repeatedly ; 
that  he  had  seen  Wildman  give  Shore  checks  on  the  bank  ? 
Shore  gave  no  receipt;  that  on  the  third  of  March,  1853,  he 
saw  Wildman  pay  plaintiff  wages  by  giving  him  a  check  for 
the  amount  charged  in  the  account  of  Shore  of  that  date^ 
that  is  020;  that  he  had  seen  Wildman  pay  Shore  at  other 
times,  but  witness  did  not  remember  the  dates  or  amounts. 

We  ask  is  all  this  not  proof  sufficient  to  let  in  the  books? 
Does  it  not  amount  to  an  acknowledgment  by  SPhore  of  their 
correctness?  It  is  said  that  he  was  dependent  upon  his  em- 
ployers for  his  bread,  and  hence  the  motive  for  his  silence. 
What'  to  read  in  the  book  the  proof  of  his  employers'  villainy, 
that  they  were  manufacturing  false  charges  against  him,  and 
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to-  remaia  for  some  fifteen  months  or  more  in  their  sendee ! 
Preposterous !  Though  not  more  so  than  the  fact  that  these 
false  charges  :«rere  made  and  the  book  left  exposed  to  the  in- 
spection of  the  party  defrauded !  Besides  it  not  only  appears 
from  the  evidence  of  Dr.  Cullen,  ihat  the  book  was  the  best, 
but  in  truth,  the  o^ii^  evidence  in  the  possession  of  the  parties 
of  the  payments  made  to  Shore. 

Again,  where  did  Mr.  Shore  get  the  items  for  making  out 
his  account  for  wages,  which  he  pleaded  as  a  set-off,  and 
which  corresponds  so  precisely  with  the  credits  entered  upon 
these  rejected  books  of  the  plaintiffs  ?  He  got  them  from  thai 
very  book,  arid  no  where  else!  The  book  was  very  reliable 
to  charge  Wildman  &  Ganahl,  bnt  not  Mr.  Shore  I  And  thai 
is  not.all.  In  transcribing  his  account  to  chai^  the  plain* 
tiffs,  he  is  careful  to  allow  no  credit,  with  one  small  exception, 
except  such  as  could  be  abundantly  established  by  aliunde 
testimony!  Tell  me  not  of  technical  rules  of  evidence! 
They  have  excluded  the  light  of  day  from  the  jury  box  long 
enough.  Not  only  open  wide  doors  and  windows,  but  un- 
roof the  temples  of  justice,  that  all  the  rays  of  truth  may  beam 
brilliantly  upon  those  who  are  set  for  the  administration  of 
the  law.  Bight  to  the  noble,  martyred  dead,  as  well  as  jnst 
rebuke  to  the  living,  alike  demand  it  in  this  case ! 

Judgment  reveised* 

Bekning  J.,  concurring. 
McDonald,  J.  dissenting. 

This  cause  comes  before  this  Court  on  two  assignments 
of  error. 

1st.  That  the  Court  erred  in  deciding  that  the  book  of  ac- 
counts of  Wildman  &  Ganahl  was  not  admissible  in  evidence 
before  the  jury. 

2d.  That  the  Judge  erred  in  deciding  the  account  of 
Shore,  in  said  book,  was  not  admissible  as  evidence. 
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The  members  of  this  Court  agree  in  sustaining  the  first  as- 
signment of  error,  and  reversing  the  judgment  of  the  Court 
below,  on  that  ground. 

By  the  Act  of  IS4S,  ^CoAA  275,^  physicians  are  allowed 
to  sue  for  and  recover  judgment  in  the  several  Courts  of  law, 
in  this  State,  on  open  accounts,  in  their  favor,  upon  the  pro* 
duction  and  proof  of  their  books  of  account,  in  the  same 
manner  and  on  the  same  terms  as  is  authorized  by  existing 
laws,  in  cases  where  tradesmen  and  merchants  are  parties 
plaintiffs  in  said  Courts.  Physicians  may  maintain  private 
hospitals  for  their  own  convenience,  and  the  benefit  of  their 
patients,  and  may  keep  books  of  account,  not  only  of  profes^ 
sional  services  rendered  their  patients,  but  also  of  proper  and 
legitimate  chaises  against  their  employees  engaged  in  wait- 
ing on  patients,  and  supporting  the  establishment. 

I  cannot  concur  in  the  judgment,  however,  so  far  as  it  ad- 
mits, as  a  principle,  the  right  of  the  physician  to  prove,  by 
entries  on  his  books,  made  by  himself, although  sustained  by 
the  usual  proof  that  he  keeps  fair  aud  correct  books,  that  he 
has  paid  to  his  employees  or  others,  the  amount  of  his  in- 
debtment  to  them. 

1  know  of  no  rule  which  admits  the  books  of  tradesmen 
or  merchants  for  any  such  purpose.  In  my  judgment,  the 
books  are  no  evidence  of  such  payment,  no  matter  by  whom 
kept,  except  in  the  single  instance  where  the  creditor  keeps 
the  books  and  makes  the  entries.  If  the  party  make  the 
entry  himself,  it  amounts  to  nothing  more  than  his  declara- 
tion that  he  has  paid  his  debt  If  a  clerk  or  third  person 
make  the  entry,  it  is  only  hearsay  evidence.  If  the  credi- 
tor himself  make  the  entry,  it  is  an  admission  that  he  has 
been  paid  the  amount  he  has  entered  against  himsel£  It  is 
implied  by  the  Act  of  1843,  that  the  books  of  merchants  and 
tradesmen  might  be  admitted  to  prove  open  accounts  in  their 
favor,  under  laws  existing  at  that  time. 

There  was  no  statute  law  under  which  th^y  could  be  ad- 
mitted.   It  is  by  no  means  established  that  the  books,  of 
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themselves,  \vere  evidence  at  common  law.  Sir  Williain 
Blttckstone  says,  that  the  penners  of  the  statute  Ifh  Jac,  1 
ck.  12,  which  confines  this  species  of  proof  (by  the  books,) 
to  such  transactions  as  happened  within  one  year  before  the. 
action  brought,  seem  to  have  imagined  that  the  books,  of 
themselves,  were  evidence  at  common  law.  The  same  learn- 
^author  declares,  that  books  of  account  or  shop  books,  are 
not  allowed,  of  themselves  to  be  given  in  evidence  for  the 
owner;  but  a  servant  who  made  the  entry  may  have  recourse 
to  them  to  refresh  his  memory;  and  if  such  servant  be  dead, 
and  his  hand  be  proved,  the  book  may  be  read  in  evidence ; 
for  as  tradesmen  are  often  under  a  necessity  of  giving  a  cred- 
h  without  a  note  or  writing,  this  is,  therefore,  when  acconi 
panied  with  such  other  collateral  proofs  of  fairness  and  reg- 
ularity, the  best  evidence  that  can  be  produced.  He  remarks, 
fihther,  that  this  dangerous  species  of  evidence  is  not  car- 
ried so  far  in  England  as  abroad.     3  BL  Corn.  368 

•  In  Lord  Baymond^  745,  it  is  said,  a  man's  book  of  ac- 
counts is  no  evidence  for  him,  though  it  maybe  againsthim, 
for  it  cannot  be  better  evidence  than  his  own  testimony, 
which  is  inadmissible. 

*  The  Act  of  the  Legislature  of  181 1,  in  relation  to  Justice's 

Courts,  declares,  that  neither  the  plaintiff  nor  defendant  shall 

be  permitted  to  prove  his  or  her  account,  by  his  or  her  own 

oath,  without  first  making  oath   in  writing,  that  he  or  she 

has  no  other  evidence  whereby  to  establish  the  same,  that  is 

in  his  or  her  power  to  procure.     Cohh^  642. 
Again,  the  Act  of  1842  declarer,  that  neither  of  the  parties 

^all  be  allowed  to  prove  their  accounts  by  their  orwn  oath, 

in  any  sum  over  thirty  dollars.     Cohh^  653. 

Neither  mercharft  nor  tradesman   can  prove  his   own  ac- 

ctovnt  in  any^  suth  over  thirty  dollars,  and  yet,  it  seems,  that 

His  mere  entries  in  books  kept  by  himself,  a  certainly  much 

iftferi^r  grade  of  evidence,  has  been  admitted  to  establish  his 

accounts  to  an  tinlimited  amount    The  practice,  in  thii  re- 

^bid,  by  out  "Superior  Conrts,  and  as  aflSrmed  by  this  Cotirt^ 
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certainly  finds  no  warrant  for  it  in  our  statutes,  or  the  Eng- 
lish common  law.  The  decisions  of  the  Courts  of  other 
States  are  no  authority  here.  If  the  question  were  before  this 
Court  for  the  first  time,  in  regard  to  the  admission  of  mer- 
chants' and  tradesmen's  books  as  evidence,  I  should  be 
strongly  disposed  to  sustain  the  rule  of  evidence  in  the  Eng^ 
tish  Courts,  as  I  understand  it,  to-wit:  that  where  the  entries 
are  made  by  the  plaintiff  himself,  they  are  inadmissible; 
when  made  by  a  servant,  or  clerk,  they  then  might  be  used 
as  memoranda  only,  to  refresh  his  memory  as  to  the  sale  and 
delivery  of  goods ;  and  if  he  be  dead,  or  if,  for  any  cause,  his 
testimony  could  not  be  obtained,  that  the  next  best  evidence 
should  be  produced,  proof  of  his  hand-writing,  and  collateral 
proof  of  t1)c  fairness  and  regularity  of  the  books. 

I  consider  that  question,  however,  as  settled  by  the  case  of 
Taylor  vs.  Tucker^  1  Kellt/y  231.  The  Court  held,  in  thai 
case,  that  the  books  of  a  party  kept  by  himself,  and,  in  that 
instance  much  less,  an  account  kept  on  a  loose  piece  of  pa- 
per, by  the  party  himself,  with  the  additional  proof  that  the 
party  kept  correct  accounts,  and  that  that  was  the  only  ac- 
count kept  by  him,  was  sufficient  evidence  to  entitle  the  par- 
ty to  recover  an  account  for  lumbersold  and  delivered.  The 
Court  there  considered  it  a  rule,  ex  necessitatty  to  accommo- 
date small  dealers  who  are  unable  to  keep  clerks. 

Long  before  the  establishment  of  this  Court,  the  Judges  of 
the  Superior  Courts  adopted  the  same  rule.  A  case  of  the 
sort  decided  in  1831,  twelve  years  before  the  Act  of  1843, 
Martin  vs,  the  adtn'r  of  Fyfft^  is  reported  in  Dudley y  16. 
The  Judge  before  whom  that  cause  was  tried,  remarks,  that 
merchants'  nnd  shop-keeper's  books  are,  by  constant  prac* 
tice,  received  as  evidence  to  prove  the  sale  and  delivery  of 
.  goods,  when  it  is  shown  that  the  books  offered  are  of  original 
entry,  are  in  his  hand-writing,  that  he  keeps  fair  books,  had 
had  dealings  with  the  person  charged,  and  that  he  kept  no 
clerk. 

The  learned  Judge  who  pronounced  that  judgment  said 
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farther,  that  the  rule  was  an  exception  our  Courts  had  fonnd 
it  necessary  to  make,  for  the  cause  of  truth  and  justice,  and 
for  the  relief  ofthose  amongst  us  whose  business  obliges  them 
to  extend  credit,  but  who  cannot  afford  to  keep  clerks.    He 
repeats,  that  the  testimony  is  only  admitted  in  any  ca^  Us 
matter  of  necessity,  arising  from  the  want  of  better.    Per- 
haps the  Legislature  regarded  the  constant  practice  of  the 
Courts,  referred  to  here,  as  evidence  of  the  law  in  regard  to 
merchants'  and  tradesmen's  books  of  account,  on  the  footing 
of  which,  by  the  Act  of  1843,  it  placed  the  books  of  physi- 
cians.   But  the  Courts  then  held,  that  to  admit  them,  under 
Ihe  circumstances  stated,  was  a  departure  from  the  rules  of 
evidence,  and  that  it  was  a  rule  adopted  from  the  necessity 
of  the  case.    The  exception  was  made  in  fetvor  of  small  deal* 
ers  unable  to  keep  a  clerk,  and  who  were  obliged  to  extend  a 
credit  to  their  cnstoiners.    The  books  in  such  cases  wece  re- 
ceived as  evidence  of  the  sale  and  delivery  of  go^ehy  and  ntii 
of  money  loaned,  or  of  debts  paid^  iior  of  advances  inrmmey. 
There  can  be  no  necessity  for  a  rule  of  that  sort.    If  a  m»- 
chant  has  money  to  lend  and  he  does  it,  he  should. take  ^a 
note ;  if  he  owes  a  debt  and  pays  the  whole  or  a  part  of  it,  he 
should  take  a  receipt;  if  a  factor  advances  money  for  his 
consigner  or  otherperson,  he  should  have  an  order^  and  avoi- 
dance that  he  has  remitted  or  applied  it  according  to  the  or- 
der, which  is  always  easily  attainable.     I  thin]c  that  the  de- 
cisions of  the  Courts  have  gone  quite  far  enough,  in  permit- 
ting a  plaintiff  to  give  his  books,  which  are  nothing  more 
than  hearsay,  of  his  own   fabrication,  in  evidence  to  prove 
the  sale  and  delivery  (^  ^(?ocb.     I  cannot  sanction  a  princi- 
ple, which  will  allow  a  party  to  discharge  a  debt;  ad  lihitilrhy 
by  a  mere  entry  otf  his  book  that  he  has  paid  it ;  or  to  make 
another  his  debtor  for  cash  loaned  to  any  amount,  by  such 
entry*    I  know  of  no  rule  of  law  or  evidence  that  permits^  it 
ThetK>ok  of  the  plaintiff  was  ofiered  in  this  case  to  prove 
payments,  and  I  think  it  was  not  admissible  for  that  purpose. 
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But,  it  is  said  that  the  book  was  open  to  the  examination 
of  the  defendant,  and  he  was  seen  to  examine  it.  He  was 
steward,  and  it  was  no  part  of  his  business  to  keep  the  books 
He  had  IK>  power  to  correct  erroneous  entries.  The  witness 
does  not  testify  that  the  defendant  exs^mined  his  own  account 
as  charged  in  the  book^nor  does  he  testify  that  the  defendant's 
mttention  was  called  by  the  plaintiff  to  his  account,  or  that 
the  plaintiff  was  present  when  he  was  looking  into  the  book* 

To  make  the  book  evidence  of  the  defendant's  admission 
of  the  account  charged  therein  against  him,  it  should  have 
appeared,  either  that  his  attention  was  called  to  the  account 
.therein  by  the  plaintiff,  that  he  examined  and  admitted  it^ 
or  at  least  did  not  object  to  it;  or  that  be  had  access  to  the 
book,  aad  had  authority  to  correct  erroneous  charges  against 
him,  that  he  saw  them  and  did  not  correct  them;  or  that  be 
examined  his  account  deliberately,  and  made  no  objection 
thereto  when  he  saw  the  plaintiff 

There  is  no  evidence  in  the  record  that  the  defendant  did 
not  object  to  the  account  when  he  saw  the  plaintiff  I  think 
that  the  decision  of  the  presiding  Judge  in  the  Court  below, 
who  reviewed  the  decision  of  theJudge  of  the  City  Court, 
was  clearly  according  to  law  on  this  branch  of  the  case,  and 
that  his  judgment  thereon  should  be  affirmed. 


RoBEBT  Wise,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error.   , 

[l.J  To  entitle  a  party,  who  has  been  convicted  of  an  oflence,  to  a  new  trial  on 
the  ground  that  the  bill  of  indictment  was  defective,  he  must  have  excepted 
to  tJ^e  iodietment,  at  the  time  and  in  the  matner  prescribed  in  the  at»tiite^«id 
the  Court  must  have  overruled  the  exception. 


32  SUPREME  COURT  OF  GEORGIA. 


Wwo  vs.  The  State. 

[2.]  A  verdict  finding  the  prisoner  guilty  on  a  charge  of  Urceny  from  the  hoaie^ 
is  not  contrary  to  evidence  when  it  is  proved  that  the  harness  was  left,  w 
the  evening,  in  a  house,  is  missing  the  next  day,  w  found  in  possession  of  the 
accused  shortly  aAerwards,  who  does  not  account  how  he  became  possessed 
of  it. 

[3.]  The  discovery  of  new  and  material  evidence,  after  conviction,  which  waa 
uknown  to  the  party  at  his  trial,  and  which  he  could  not  have  known  or  pro- 
thicetl  by  the  use  ot  any  sort  of  diligence,  is  a  good  ground  for  a  new  trial. 

Indictment,  for  larceny  from  house.  Tried  before  Jndge 
Fleming,  at  May  Term,  1857. 

Robert  Wise  was  indicted  for  stealing  a  set  of  harness  be- 
longing to  Frederick  A.  Tapper,  from  the  stable  of  Stephens 
&  ElHston,  in  the  city  of  Savannah. 

Upon  the  trial,  the  following  testimony  was  introduced  on 
the  part  of  the  State : 

Thomas  F.  Stephens,  testified,  "that  he  boarded  Mr.  Tap- 
per's horse  at  his  stable,  his  harness  was  also  left  with  him. 
The  stable  was  kept  by  him  and  Jacob  EUiston,  as  Copart- 
ners, under  the  name  of  Stephens  &  Elliston.  Every  even- 
ing, before  he  left  the  stable,  he  always  went  around  to  see 
that  every  thing  was  right  Mr.  Tupper  came  in  between 
seven  and  eight  o'clock,  on  the  evening  of  the  third  of  last 
July,  and  left  his  horse  and  harness.  The  next  morning  he 
came  for  his  horse  and  harness,  and  on  looking  for  the  har- 
ness, he  found  it  was  gone.  The  harness  was  there  the  even- 
ing before.  One  of  his  boys  told  him  the  harness  was  gone, 
and  on  going  and  looking  for  it  he  found  it  was  so.  It  was 
a  buggy  harness,  and  worth  about  forty  dollars.  Told  hb 
boy  not  to  say  anything  about  it  On  next  Sunday  I  told  my 
son  to  go  around  and  see  if  he  could  see  anything  of  it  He 
was  gone  about  twenty  minutes,  when  he  catne  back  and 
said  he  had  seen  part  of  the  harness.  He  asked  him  where 
it  was ;  he  told  me,  and  going  there  I  found  it  on  a  roan 
horse,  formerly  belonging  to  him,  which  the  prisoner  wts 
driving  in  a  funeral  procession.    H6  took  Mr.  Russell  and 
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went  after  him,  and  had  him  arrested,  and  carried  him  to  the 
guard  house.  He  asked  prisoner,  at  the  guard  house,  where 
the  balance  of  the  harness  was  ;  he  said,  he  did  not  know, 
that  he  had  got  the  harness  which  he  had,  from  his  (wit- 
ness's) boy,  Lloyd.  Prisoner  had  traces,  bridle,  hames  and 
collar.  The  collar  had  a  peculiar  mark  on  it,  which  enabled 
him  to  indentify  it  Prisoner  said  he  knew  nothing  of  the 
balance  of  the  harness.  Prisoner  said  that  his  boy  Lloyd 
brought  the  harness  to  him,  between  nine  and  ten  o'clock  on 
the  night  of  the  third  of  July  and  lent  it  to  him.  Boy,  Lloyd, 
went  out  in  a  carriage^  about  five  o'clock  in  the  evening,  and 
came  back  a  few  minutes  before  twelve  o'clock.  The  next 
day  after  he  had  prisoner  arrested,  he  went  to  him  and  told 
him  he  wanted  to  get  the  balance  of  the  harness,  and  told 
him  if  he  would  prove  it  on  his  boy  Lloyd,  he  would  not 
prosecute  him.  The  prisoner  then  wrote  him  an  order  for 
the  balance  of  the  harness,  while  in  Mr.  Russel's  office.  It 
was  in  a  shop  near  the  gas  works,  kept  by  Mr.  Larkin.  He 
weal  there  and  found  the  balance  of  it  This  took  place  in 
Savannah,  in  the  County  of  Chatham,  in  the  State  of  Georgia. 
Harness  was  the  property  of  Frederick  A.  Tupper." 

On  his  cross  examination,  witness  said :  ^  He  had  several 
bojrs  in  his  employ.  Had  lost  articles  from  his  other  stable. 
Did  not  see  prisoner  in  the  neighborhood  of  the  stable  the 
night  the  harness  was  taken.  He  went  home  and  came  back 
about  ten  o'clock  and  staid  there  uutil  after  12  o'clock.  He 
first  saw  the  harness  at  the  funeral.  There  were  carriages 
and  harness  from  his  stable  at  the  funeral  Boy  Lloyd  was 
in  the  habit  of  passing  between  his  two  stables." 

Frederick  A.  Tupper  testified:  "That  he  left  his  horse, 
and  boggy  at  Stephens  &  Ellison's  stables  on  the  3d  July 
last  He  bought  the  harness  of  William  H.  May,  and  paid 
hiai  fifty  dollars  for  it.  His  harness  was  also  at  the  stable. 
He  was  in  the  habit  of  leaving  it  at^the  stable.  Was  told  it 
was  stolen.  First  saw  it  at  the  barracks  or  a  portion  of  it; 
saw  tha  other  portion  at  Mr.  Larkin's  store,  near  the  gas 
3    vox.  XXIV.    ' 
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works,  which  Mr.   Stephens  got.     He  identified  the  harness 
as  his." 

Here  the  testimony  closed. 

Counsel  for  prisoner,  contended  that  neither  of  the  wit- 
nesses proved  that  the  harness  was  stolen  at  all,  or  that  the 
prisoner  ever  entered  the  house  from  which  said  harness  had 
been  removed.  That  the  confession  of  the  prisoner,  as  ta 
how  he  got  possession  of  the  harness  was  invoked  and  given 
in  as  part  of  the  State's  evidence,  viz:  "That  he  had  bor- 
rowed the  harness  from  a  slave  named  Lloyd,  the  property 
of  Thomas  F.  Stephens,  and  that  the  indictment  did  not 
sufficiently  charge  the  oflf^ence. 

The  jury  found  the  prisoner  guilty.  Wherefore  his  coun- 
sel  moved  for  a  new  trial  on  the  following  grounds: 

1st  Because  the  verdict  was  contrary  to  law. 

2d.  Because  the  verdict  was  contrary  to  evidence. 

3d.  Because  since  his  trial,  the  prisoner  has  discovered 
new  and  material  evidence  of  which  he  had  no  knowledge 
until  after  his  trial,  and  which  no  eflfort  on  his  part  could 
have  procured. 

The  presiding  Judge  refused  the  motion  for  a  new  trial, 
and  counsel  for  prisoner  excepts. 

The  following  affidavits  were  filed  in  support  of  the  mo- 
tion for  a  new  trial,  on  the  ground  of  subsequently  discover- 
ed evidence : 


The  State, 

vs. 
Robert  Wise, 


\- 


J 


In  Chatham  Superior  Court, 

May  Term,  1S57. 
Indictment :  Larceny  from  the  house. 
Verdict : 


Motion  for  New  Trial. 

Personally  appeared,  before  me,  William  Clark,  who,  being 
duly  sworn,  deposes  and  says,  that  he  was  at  the  bar  room 
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of  Robert  Wise,  the  defendant,  on  the  night  of  the  third  of 
July,  1S56,  between  the  hours  of  nine  and  ten  o'clock.  That 
during  the  time  he  was  in  said  bar  room,  a  negro  boy  slave, 
named  Lloyd,  the  property  of  Thomas  F.  Stephens,  came 
in  with  a  harness,  which  he  put  upon  the  counter,  and 
which,  he  s£lid,  he  loaned  to  said  Wise,  to  be  used  the  next 
day.  That  the  conversation,  whi^h  passed  between  the  said 
boy  Lloyd  and  the  said  Wise  was  in  reference  to  the  loan  of 
the  harness,  to  go  to  a  funeral.  That  the  said  Wise  promis- 
ed the  said  slave  Lloyd  to  return  the  harness  as  soon  as  he 
had  used  it,  which  was  to  be  for  a  few  hours  the  next  day. 
deponent  has  not  seen  said  Wise  since,  having  left  the 
State  soon  after,  and  only  returned  on  Friday  last.  That 
deponent  has  had  no  opportunity  to  communicate  with 
the  said  Wise,  or  his  counsel.  That  since  the  conviction  of 
the  said  Wise,  of  which  the  deponent  has  jvist  been  inform- 
ed, he  made  a  communication  of  the  foregoing  facts  to  his 
friends,  deponent  not  knowing  before  that  he  had  been  prose- 
cuted. 

his 
{Signed,)  WM.  >*-    CLARK. 

mark. 
Sworn  tOf  before  me,  this  17th  June,  1857. 
{Signed^  Philip  M.  Russell,  J,  P 

Personally  appeared  before  me,  Arthur  Walsch,  who  being 
duly  sworn,  deposes  and  says,  that  he  was  in  the  employ- 
ment of  Stephens  &  Elliston,  in  July,  1856.  That  he  was  at 
their  stable  on  the  third  of  July  of  said  year,  and  slept  there 
that  night,  and  the  harnesses  were  put  away  that  evening. 
That  Stephens  &  Elliston  kept  severe  dogs  tied  at  the  doors, 
and  that  no  stranger  could  enter  the  stable  without  those 
within  being  alarmed.  TJiat  deponent  saw  the  negro, man 
Lloyd,  that  evening,  in  the  room  where  the  harness  was. 
That  said  Lloyd  was  a  negro  of  very  bad  character,  and  was 
sent  away  on  suspicion  of  burning  the  stable.     That  depo- 
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nent  is  not  acquainted  with  Robert  Wise,  and  has  only  made 
the  above  facts  known  since  the  trial. 

his 
{Signed,}        ARTHUR  x|    WALSCH. 

mark. 
Sworn  to,  before  me,  this  20th  June,  1857. 
{Signed,)  Philip  M.  Russell,  J.  P, 

Personally  appeared,  before  me,  James  Larkin,  who  being 
duly  sworn,  deposes  and  says,  that  in  July,  1856,  he  loaned 
his  horse  and  buggy  to  Robert  Wise,  the  defendant,  to  go  to 
a  funeral.  That  deponent's  harness  was  not  fit  for  use. 
That  said  Wise  stated  that  he  had  borrowed  a  harness,  and 
brought  it  to  deponent's  stiible.  That  the  said  harness  pro- 
ved too  large  for  deponent's  horse,  and  deponent  was  about 
to  bore  a  hole  in  the  strap  conne'^ting  the  crupper,  so  as  to 
make  it  fit,  when  said  Wise  objected,  saying  it  was  a  borrow- 
ed harness.  That  deponent  then  made  use  of  a  part  of  his 
wagon  harness,  and  that  portion  of  the  harness  not  used,  and 
brought  by  Wise,  was  left  at  deponent's,  house.  That  depo- 
nent was  subpoenaed  on  the  part  of  the  State,  but  was  not 
sworn  as  a  witness.  That  deponent  never  communicated  to 
the  said  Wise, or  his  counsel,  what  facts  he  could  prove,  un- 
til after  his  trial,  when  the  State  dedined  to  swear  him,  he, 
deponent  believing  that  his  testimony  would  be  against  the 
said  Wise,  and  in  favor  of  the  State. 

{Signed,)  JAMES  LARKIN. 

Sworn  to,  before  me,  this  19th  June,  1857. 
(Signed,)  Philip  M.  Russell,  «/.  P. 

Personally  appeared,  before  me,  Robert  Wise,  the  defend- 
ant, who,  being  duly  sworn,  deposes  and  says,  that  since  his 
trial  and  conviction  he  has  discovered  three  witnesses,  viz  : 
William  Clark,  James  Larkin  and  Arthur  Walsch,  whose  tes- 
timony is  material,  and  if  he  had  known  of  such  witnesses 
would  have  procured  their  testimony  on  his  trial.    That  do- 
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ponent  had  no  knowledge  that  said  persons  could  establish 
what  was  sworn  to  by  theni,.until  after  his  trial.  That  Wil- 
liam Clarlr,  who  states  he  was  present,  at  his  bar-room,  on 
the  night  of  the  third  of  July,  IS56,  was  a  tion-residcnt,  and 
has  been  out  of  the  State  ever  since,  and  has  returned  to 
Sarannahbuta  few  days  since,  and  that  deponent  had  no 
opportunity  of  knowing  that  his  testimony  would  be  materia 
at  to  him,  or  he  would  have  endeavored  to  continue  his  case. 
That  deponent  did  not  know  of  any  testimony  material  to 
his  case,  which  could  be  given  by  James  Larkin  and  Arthur 
Walsch,  the  latter  this  deponent  has  no  acquaintance  with. 
That  deponent,  or  his  counsel,  were  not  apprised  of  these 
witnesses  until  after  his  trial,  but  have  been  discovered  since, 
and  that,  had  he  known  before  of  the  existence  of  such  tes- 
timony, as  the  said-witnesses  have  given  under  affidavit,  he 
would  have  procured  their  attendance  or  have  moved  to  post- 
pone his  trial. 

(Signed,)  ROBERT  WJSE. 

Sworn  to,  before  me,  this  ISth  June,  1S57. 

{Signed,)  Laurence  Cossell,  y,  P. 

Levi  S,  D'Lyos,  for  plaintiff  in  error. 

Sol.  Ges'l,  for  defendant  in  error. 

B^  the  Court — McDonald,  J.  delivering  the  opinion. 

after  conviction,  moved  in  the  Court 
1  three  grounds : 
ict  was  contrary  to'law. 
ct  was  contrary  to  evidence. 
i  trial,  the  prisoner  has  discovered 
ice,  which  he  did  not  know  of  at  the 
t  on  his  part  could  have  procured. 

in  this  motion  is  predicated  on  the 
ctraent  does  not  suiRciently  charge 
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the  offence  of  larceny  from  the  house.  No  objection  appears 
to  have  been  made  to  the  indictment  until  after  conviction. 
All  exceptions  \C^hich  go  merely  to  the  form  of  the  indictment, 
must  be  made  before  trial.  Cobb  833.  Penal  Code^  Par, 
2^5,  If  the  prisoner  on  being  arraigned,  shall  demur  to  the 
indictment,  the  demurrer  must  be  made  in  writing.  lb.  Par, 
304.  If  the  indictment  be  defective,  the  party  is  not  entitled 
to  a  new  trial,  on  that  account,  under  the  Act  of  1854,  unless 
he  made  his  exception  to  it  in  the  time,  and  in  manner  poin- 
ted out  by  statute.  The  presiding  Judge  should  overrule 
every  exception  not  made  in  this  manner;  and  it  is  only  in 
cases  when  the  exception  is  illegally  overruled,  that  the  Act 
requires  the  Court  to  grant  a  new  trial  to  the  applicant. 

But  the  indictment  in  this  case  is  substantially  and  almost 

« 

litterally  in  accordance  with  the  statute. 

[2.]  It  is  insisted  that  the  verdict  is  contrary  to  evidence, 
and  that  the  Court  ought,  on  that  account,  to  have  granted 
a  new  trial. 

The  harness  had  been  deposited  in  the  stable  from  which 
it  was  stolen  £>n  the  third  of  July.  On  the  morning  of  the 
fourth,  it  was  gone,  and  on  Sunday,  a  part  of  it  was  found 
in  possession  of  the  prisoner.  It  became  his  duty,  then,  to 
account  for  the  possession,  to  repel  the  presumption  of  his 
guilt  His  exculpatory  statements  at  the  time,  that  a  part  of 
it  was  found  on  him,  and  subsequently,  were  submitted  to 
the  jury.  They  were  at  liberty;  according  to  the  credit  that 
they  should  think  them  entitled  to,  to  give  faith  to  them,  or 
disregard  them  entirely.  They  did  the  latter,  and  were  fully 
justified  by  his  denial  of  all  knowledge  of  a  part  of  the  har- 
ness, not  on  the  horse  when  he  was  detected,  and  his  almost 
immediately  giving  an  order  for  it,  to  Larkin,  in  whose  pos- 
session it  was  found. 

[3.]  In  support  of  the  ground,  that  since  the  trial  the' pris- 
oner had  discovered  new  and  material  evidence,  his  own 
affidavit  and  the  affidavits  of  William  Clark,  Arthur  Walsch  . 
and  JaCmes  Larkin  are  submitted  to  the  Court     The  aflSdarit 
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of  James  Larkin  is  not  insisted  on.  The  evidence  of  Arthur 
Walsch,  as  set  forth  in  his  affidavit  furnishes  but  slight  evi- 
dence of  the  innocence  of  the  prisoner.  However  strong  it 
might  be,  orof  whatever  value,  it  is  very  certain  that  by  the  use 
of  the  least  diligence,  he  might  have  informed  himself  of  it. 
He  made  no  inquiry,  at  the  stable,  of  the  owners,  or  employ- 
ees, to  ascertain  the  manner  that  the  harness  was  taken,  or 
the  difficulties  and  dangers  a  stranger  would  encounter,  in 
entering  the  stable  to  commit  a  theft. 

The  affidavit  of  William  Clark,  is  entitled  to  more  consid- 
eration*  He  states  that  he  was  in  the  bar-room  of  the  pris- 
oner on  the  night  of  the  3d  of  July,  1856,  when  a  negro  boy 
slave  named  Lloyd  came  in  with  a  harness,  which  he  said 
he  loaned  to  prisoner  to  be  used  the  next  day.  Witness  left 
the  State  soon  after,  and  returned  on  the  Friday  before  he 
made  the  affidavit.  The  prisoner  deposes  that  he  had  no 
knowledge  that  the  persons  making  these  affidavits  could 
establish  the  facts  sworn  to, by  them  until  after  his  trial; 
and  while  it  is  apparent  that,  by  the  use  of  common  diligence, 
he  could  have  informed  himself  of  the  proof  which  could 
be  made  by  Larkin  and  Walsch,  it  does  not  appear  that  he 
could,  by  the  use  of  any  sort  of  diligence,  have  known  that 
Clark  knew  the  facts  deposed  to  by  him.  He  does  not  de- 
pose that  Clark  was  iu  his  bar-room  on  the  night  the  harness 
was  canied  there,  but  to  the  statement  of  Clark  that  he  was 
there.  It  is  not  probable  that  he  could  remember  every  per- 
son who  passed  in  and  out  of  a  place  of  so  frequent  resort 
as  that  where  the  harness  was  carried.  We  will  not  under- 
take to  pass  upon  the  value  of  Clark^s  evidence  to  the  de- 
fence of  tlie  prisoner  in  another  trial.  It  is  apparently  mate- 
rial to  it,  and  the  prisoner  does  not  seem  to  have  been  guilty 
of  negligence  in  not  producing  it  on  the  former  trial,  and  on 
that  ground,  therefore,  the  judgment  of  the  Court  below  is 
reversed. 

Judgment  reversed. 
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Hiram  Roberts,  plaintiff  in  error^  vs.  Michael  Boylan,  de- 

dendant  in  error. 

[1.]  A  deed  of  assignm'ent  for  tke  benefit  oi  creditors,  conveying  all  the  prop- 
erty of  the  debtor,  and  then  setting  forth  specially,  certain  slaves  by  value 
without  further  saying,  "all  other  slaves  not  mentioned,"  or  not  *'remeniber- 
ed,"  or  other  equivalent  words,  conveys  only  the  negroes  whose  names  are 
mentioned  in  the  deed. 

[2.]  The  title  of  a  purchaser  at  Sheriff's  sale,  depends  on  the  lien  of  the  judg- 
ment on  the  property  which  he  purchased. 

[3.]  A  Court  of  Equity  will  sustain  a  purchase  at  Sheriff's  sale,  against  a  a 
assignee  for  the  benefit  of  creditors,  of  the  property  purchased,  when  the 
purchaser  has  committed  no  fraud,  and  is  without  fault,  and  the  debtor  and 
creditor  have  bad  the  full  benefit  ofthe  proceeds  of  the  sale,  especially,  when 
it  does  not  appear  that  the  proceeds  ofthe  sale  of  property  assigned,  was  paiJ 
to  the  creditors,  and  there  was  a  deficiency. 

Trover,  in  Chatham  Superior  Court.  Decision  on  special 
verdict,  by  Judge  Fleming,  at  May  Term,  1857. 

This  was  an  action  of  trover,  brought  by  Hiram  Roberts^ 
against  Michael  Boylan,  for  the  recovery  of  a  negro  woman^ 
slave,  named  Mary. 

By  consenl  of  counsel,  the  jury  found  the  following  special 
verdict : 

Hiram  Roberts  vs  Michael  Boylan,  Chatham  Superior 
Court,  January  Term,  1857. 

We  find  that  the  negro  woman,  slave,  named  Mary,  the 
subject  matter  of  this  suit,  was  by  a  bill  of  sale,  duly  made 

and  executed  by  Joseph   Story  Fay,  on  the day   of 

,  eighteen  hundred  and  fifty-one,  conveyed  to  Mrs. 

Short,  the  wife  of  Adam  Short,    That  on  the  26th 

day  of  April,  eighteen  hundred  and  fifty-five,  Adam  Short 
being  insolvent,  made  and  executed  a  deed  of  conveyance  to 
Hiram  Roberts  of  all  his  property,  for  the  benefit  of  all  his 
creditors.  Tl^at  in  the  said  deed  of  assignment,  a  number  of 
negroes  were  mentioned  and  named.  This  negro  woman 
was  not  named  in  the  said  deed  of  assignment.  That  all  the 
negroes  mentioned  and  named  in  the  said  deed  of  assignment 
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were  taken  possession  of  by  the  said  Hiram  Roberts,  and  af- 
ter having  been  duly  advertised,  were  publicly  sold  at  the 
doot  of  the  Court  House  for  the  benefit  of  the  creditors  of  the 
said  Adam  Short.  1'hat  the  negro  woman  slave,  the  sub- 
ject matter  of  this  suit,  was  not  taken  possession  of  by  Hiram 
Roberts,  but  was  left  in  the  possession  of  the  said  Adam 
Short  That  some  time  after  the  execution  and  record  of 
the  assignment,  judgment  was  obtained  against  Adam  Short, 

on  the day  of ,  eighteen  hundred  and 

judgment  having  been  obtained  in  the  City  Court  in  favor  of 

against  the  said  Adam  Short,  under  an  execution 

founded  thereon  the  Sheriff  of  the  City  of  Savannah   levied 
upoii  the  said  negro  woman   slave,  whom  he  found    in  the 
possession  of  the  said  Adam  Short.    That  Hiram  Roberts 
was  notified  of  the  said  levy,  and  failed  to  put  in  a  claim, 
but  requested  the  Sheriff  to  leave  the  negro  woman  slave  in 
the  possession  of  the  said  Adam  Short,  and  that  he  would  be 
responsible  for  the  forthcoming  of  theproperty  at  the  time 
and  place  of  sale.     That  aAer  the  same  had  been  duly  ad- 
vertised for  sale,  the  property  was  on  the  first  Tuesday  in  Feb- 
ruary,, eighteen  hundred  and  fifty-six,  produced  at  the  court 
house  by  (he  said  Adam  Short)  and  waspulupbytlie  Sheriff 
at  public  sala    That  Hiram  Roberts  was  in  the  city  of  Savan- 
nah, and  knew  of  the  time  and  place  of  sale,  but  was  not 
present  at  the  sale,  and  gave  no  notice  of  any  claim  which 
he  had  lo  the  said  property.     That  Adam  Short  was  present 
at  the  time  and  place  of  sale,  and  gave  notice  that  the  proper- 
ty was  not  his  property,  and  a  purchaser  would  buy  at  his 
y  being  put  up  for  sale,  the  said  Adam 
id   property,  and  Michael  ISoylan  be- 
jt  bidder,  the  said  property  was  knock- 
w  the  sum  of  four  hundred  and  sixty 
IS  paid  by  him  in  cash  to  the  Sheriff, 
1  over  to  the  executions  and  judgments 
Short,  according  lo  their  legal  priority, 
the   said  negro  woman  slave  to  be 
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four  hundred  and  sixty  dollars,  and  her  annual  hire,  seven- 
ty-two dollars.  We  find  a  demand  made  by  the  plaintiff,  and 
a  refusal  made  by  the  defendant. 

If,  upon  the  foregoing  state  of  facts,\he  defendant  is  enti- 
tled to  hold  the  negro  woman  slave  in  a  Court  of  Law  or  in  a 
Court  of  Equity,  then  we  find  for  the  defendant 

If  not,  then  we  find  for  the  plaintiff  the  sum  of  four  hun- 
dred and  sixty  dollars,  the  value  of  the  said  negro  woman 
slave,  and  the  sum  of  peventy-eight  dollars  for  the  hire  of  the 
said  negro  woman  slave.  The  sum  of  four  hundred  and 
sixty  dollars  to  be  discharged  if  the  negro  woman  slave  is  de- 
livered to  the  plaintiff  by  the  defendant  within  thirty  days 
after  the  decision  of  the  Court  is  filed. 

T.  H.  KREEGER,  Foreman. 

May  12th,  1^57. 

On  motion  and  by  consent,  it  is  ordered  that  the  legal  ques- 
tions on  the  above  case,  be  argued  at  chambers,  on  five  days 
notice  to  either  party,  and  that  judgment  upon  the  decision 
of  the  Court,  be  entered  up  as  of  this  term. 

June  22d,  1857. 

Afterwards,  and  after  argument,  his  Hon.  W.  B.  Flem- 
ing, pronounced  his  decision  and  ordered  judgment  to  be 
entered  for  defendant 

To  which  decision,  counsel  for  plaintiff  excepted,  on  the 
following  grounds : 

1st  Because  his  Honor  erred  in  deciding  that  the  defen- 
dant was  entitled  to  judgment 

2d.  Because  his  Honor  erred  in  deciding  that  the  assign- 
ment from  Short  to  Roberts  did  not  convey  the  title  of  said 
slave  to  Roberts. 

3d.  Because  his  Honor  erred  in  drawing  inferences  with 
reference  to  said  assignment,  not  specified  in  the  verdict 

4th.  Because  his  Honor  erred  in  holding  that  legal  fraud 
might  be  inferred  by  the  Court  from  the  retention  of  posses- 
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sioii  by  Short  after  Ihe  assignment,  no  such  feet  having  been 
found  by  the  jury. 

5th.  Because  his  Honor  erred  in  holding,  that  the  acts  of 
Robens  with  reference  to  the  sale  of  said  slave,  and  his  al- 
lowance thereof  were  such  as  to  preclude  him  from  the  as- 
sertiou  of  his  rights  against  the  defendant  as  purchaser  at 
Sheriff  sale. 

Lloii»  &.  OwsKs,  for  plaintitfin  cnor. 

Ward,  Oweks  &  Jones,  for  defendant  iu  error. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

[1.]  The  conveyance  executed  by  Fay  to  Mrs.  Short,  vest- 
ed the  title  in  her  husband,  Adam  Short,   Adam  Short  being 
insolvent,  conveyed  to  Hiram  Roberts  all  his  properly  for  the 
benefit  of  all  his  creditors.     The  jury  do  not,  in  their  verdict, 
set  forth  the  deed  of  assignment,  but  they  find  that  a  number 
of  negroes  were   mentioned  and   named  in  it,  and  that    the 
negro  woman  Mary,  was  not  named  among  them.     The  jury 
further -find,  that  Hiram  Roberts  took  possession  of  all  the 
negroes  mentioned  and  named  in   the  said   deed,  and   duly 
advertised  and  publicly  sold  them,  at  (he  door  of  the  Court 
House,  for  the  benefit  of  the  creditors  of  Adam  Short.    He 
did  not  take  possession   of  the  negro   woman  Mary,  but  left    , 
her  in  the  possession  of  the  said  Adam  Short    The  jury  do 
A  by  thp  deed  of  assignment, 
itents  of  the  deed  of  assign- 
1  their  verdict,   however,  the 
d  in  the  deed,  but  content 
ilary's  name  is  not  among 
y  have  appeared  negatively, 
tVe  hold,  therefore,  that,  aU 
s  genera^,of  "all  his  proper- 
of  a  number  of  negroes  by 
it,  negroes  who  were  not 
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named.  There  are  no  general  words  at  the  close  of  the 
enumeration,  snch  as,  "and  all  other  negroes  not  mention- 
ed," or  "remembered,"  to  give  operation  to  the  deed  as  a 
conveyance  of  all  that  kind  of  property.  The  specification 
is  restrictive  of  the  general  words.  The  parties  themselves 
so  construed  the  instrument,  for  Roberts  took  possession  of 
all  the  negrofes  named,  and  advertised  and  sold  them.  He 
did  not  claim  Mary,  although  he  had  ample  notice  that  she 
had  been  levied  on,  and  he  had  every  opportunity  to  claim, 
which  is  strong  evidence,  of  itself,  that  he  did  not  feel  at 
liberty  to  make  the  necessary  affidavit. 

[2.]  The  claim  of  the  defendant,  is  through  the  lien  of  the 
judgment  creditor,  whose  execution  was  levied  on  Mary,  and 
the  title  not  having  passed  out  of  Roberts  by  deed  of  assign- 
ment, it  folloAvs  that  he  purchased  the  title  of  Short,  the 
debtor,  which,  for  ought  that  appears  in  the  record,  was  a 
good  one.  But  the  conveyance  as  between  Short  and  Rob- 
erts, may  have  been  good  and  valid,  and  yet,  upon  the  facts 
found  by  the  jury,  the  judgment  lien  of  the  creditor,  may 
have  attached  to  the  property.  It  makes  no  odds  that  Rob- 
erts was  assignee  for  creditors.  Such  assignments  are  not  al- 
ways exempt  from  fraud  as  to  creditors,  and  like  all  other  as- 
signments, their  validity  must  be  tested  by  the  principles  of 
law  applicable  to  their  circumstances.  The  title  of  the  de- 
fendant, as  we  have  said,  depends  on  the  lien  of  the  judgment 
under  which  he  purchased.  The  negro  woman  Mary,  was 
found  in  possession^of  the  defendant.  Short.  The  conveyance, 
under  which  the  plaintiff  claims,  is  an  absolute  conveyance, 
Mary  is  not  named  in  it.  She  was  left  by  tTie  assignor,  in 
the  possession  of  the  defendant.  The  jury  find  nothing  in 
their  verdict,  explanatory  of  this  continued  possession. 
Without  an  explanation,  the  right  of  the  judgment  creditor 
to  have  his  debt  satisfied  from  the  property,  is  perfect,  and 
the  plaintiff  is  concluded.  8  Ga.  JRep,,  556.  This  would 
have  been  so  had  he  claimed  the  property,  and  it  is  equally 
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SO,  if  he  has  elected  not  to  claim,  but   to  sue   the  purchaser 
for  the  property. 

[3.]  In  another  view  of  this  case,  the  plaintiff  cannot  re- 
cover.   The  jury  find,  that  if,  upon  the  facts  found  in  their 
verdict,  the  defendant  is   entitled  to  hold  the  negro  woman 
slave,  in  a  Court  of  Law  or  in  a  Court  of  Equity y  then  they 
find  for  the  defendant.     The  property  specified  in  the  deed 
of  assignment,  was  conveyed  to  the  plaintiff,  in  trust,  for  all 
Short's  creditors.     He  sold  the   property  of  which    he  took 
possession,  and  most  assuredly,  a  Court  of  Equity  would  not 
allow  him  to  recover,  even  from  the  debtor,  property  convey- 
ed by  the  deed,  and  by  him  left  in    his  possession,  without 
accounting  for  the  property  which  he  confessedly  received 
and  sold.     The   verdict  finds  neither  the  amount   of  Short's 
debts,  nor  the  amount  of  the  proceeds  of  the  sale,  which  went 
into  the  hands  of  the   assignee,  nor    the  distribution  of  the 
fund.     It  is  not  enough  to  say,  that  the  record  shows  un- 
satisfied judgments,  non  constat j  that  if  the  property  con- 
veyed had  b^en  all  sold  and  the  proceeds  applied  according 
to  the  trust,  there  would  have  been  unsatisfied  judgments. 
Bui  the  verdict  finds  that  Mary  was  sold  for  her  value,  that 
the  money  was  paid  and  applied  to  the  payment  of  execu- 
tions and  judgments   against  Short,  according  to  their  legal 
priority.    The  jury  does  not  find  that  this  payment  was  not 
in  accordance  with  the    stipulations  of   the  deed  of  assign- 
ment.    The  debtor  and  the  creditors  have  had  the  full  bene- 
fit of  the  sale  of  this  property,  and  there  is  no  equity  against 
the  purchaser    who  has   paid   full   value,  nor  in  favor  of 
the  debtor  or  his  creditors  who  have  received  the  full  value  of 
the  property.     But,  if  the  proceeds  of  the  sale  of  the  proper- 
ty were  applied  differently  from  the  terms,  of  the  assignment, 
a  Caurt  of  Equity  would  not  allow  a  purchaser  who  was 
guilty  of  no  fraud,  and  was  without   fault,  to  be  prejudiced 
thereby.     The  facts  were  all  known  to  the  assignee,  he  knew 
of  the  sale  and,  of  course,  that  the  money  went  into  the  hands 
of  the  officer,  and  that  being  in  the  custody  of  the  law,  it  was 
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subject  to  the  order  of  the  Court.     He  ought  to  have  applied, 
then,  for  the  distribution  according  to  the  agreemeiit   of  the  . 
debtor  and  his  creditors,  as  evidenced  by  tlie  deed  of  assign- 
ment, if,  according  to  that  agreement,    it   was   distributable 
differently  from  th«  manner  the  law  would  distribute  it. 

Upon  the  facts  found  by  the  jury,  therefore,  the  defendant, 
in  our  judgment,  is  entitled  to  hold  the  negro  woman  slave 
Mary,  according  to  the  principles,  both  of  law  and  equity, 
which  apply  to  the  case,  and  the  judgment  of  the  Court  be- 
low is  affirmed. 


Judgment  affirmed. 


Virginia  Cope,  plaintiff  in  error,  vs.  The  Savaxxah  INIutt- 
AL  Loan  Association,  etal.  defendant  in  error. 

Deeds  of  mortirncrr  are  not  included  ii\  the   Avord  convtnanri<.   of  the  Act  ti/ 
1826,  to  amend  an  Act.  ''to  enaMc  lenie  coverls  lo  couvi  y  liicir  t-^tatc.' 

Petition  for  dower,  in  Chatham  Superior  Court,  Decision 
by  Judge  Fleming,  August,  1S57. 

This  was  an  application  by  Mrs.  Virginia  Cope,  the  widow 
of  John  L.  Cope,  deceased,  for  dower  in  the  real  estate  of  her 
late  husband,  situated  in  the  city  of  Savannah. 

The  application  was  resisted  and  traversed  by  the  Savan- 
nah Mutual  Loan  Association,  and  the  Oglethorpe  Mutual 
Loan  Association.  • 

By  consent  of  counsel,  the  jury  rendered  the  following 
special  verdict; 
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In  the  matter  of  the  applica- 
tion of  Virginia  Cope,  wid- 
ow   of  John   L.   Cope,  je- f  ^*^  ^"f^^^'^^  ^^^"^^^  ^'^^'^^^^'^"^ 
u:eased,  for  dower.  J  County. 

We,  the  jury,  find  that  on  the  fifth  day  of  December,  eigh- 
teen hundred  and  fifty-two,  the  said  John  L.  Cope,  being 
then  seized  of  a  lot  of  land  in  the  City  of  Savannah,  County 
of  Chatham,  and  State  of  Georgia,  known  in  the  plan  of  said 
city  as  Lot  number  (13)  thirteen.  New  Franklin  Ward,  the 
same  being  what  is  commonly  called  a  city  lot,  and  subject 
to  an  annual  ground-rent  of  two  hundred  and  twenty-five 
dollars  and  twelve  cents,  payable  to  the  Mayor  and  Aldermen 
of  the  city  of  Savannah  and  the  Hamlets  thereof,  was  mar- 
ried to  the  said  applicant ;  that  the  said  John  L.  Cope,  after- 
wards mortgaged  the  said  lot  of  land  to  the  persons,  at  th«^ 
times,  and  for  the  amounts  following,  to  wit :  to  John  N. 
Lewis,  treasurer  of  the  Savannah  Mutual  Loan  Association, 
by  deed  dated  the  fourteenth  day  of  December,  eighteen  hun- 
dred and  fifty-two,  for  the  sum  of  two  thousand  eight  hun- 
dred and  ninety  dollars ;  to  the  said  John  N.,  treasurer  as 
aforesaid,  by  deed  dated  the  ninth  day  of  January,  eighteen 
hundred  and  fifty-four,  for  the-  sum  of  two  thousand  dollars ; 
to  the  said  John  N.,  treasurer  as  aforesaid,  by  deed  dated  the 
thirteenth  day  of  March,  eighteen  hundred  and  fifty-four,  for 
the  sum  of  one  thousand  dollars,  and  to  John  N.  Lewis, 
treasurer  of  the  Oglethorpe  Mutual  Loan  Association,  by 
deed  dated  the  eleventh  day  of  April,  eighteen  hundred  and 
fifty-four,  for  the  sum  of  two  thousand  dollars  ;  that  the  said 
John  L.  Cope  died  intestate  on  or  about  the  day  of 

eighteen  hundred  and  fifty-four,  in  possession  of 
the  said  lot,  but  subject  to  the  mortgages,aforesaid  ;  that  let- 
ters of  administration  on  the  estate  of  the  said  intestate  were 
granted  to  John  N.  Lewis ;  that  the  said  first  mentioned  three 
mortgages  were  assigned  by  the  said  John  N.  Lewis,  trea- 
surer as  aforesaid,  to  the  said  Savannah  Mutual  Loan  Asso- 
ciation, and  the  said  last  mentioned  mortgage  was  assigned 
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by  the  said  John  N.  Lewis,  treasurer  as  aforesaid,  to  the  said 
Oglethorpe  Mutual  Loan  Association ;  that  the  said  as- 
signees, afterwards,  in  the  Court,  proceeded  to  foreclose  the 
said  mortgages,  and  rules  absolute  and  judgment  were  ren% 
dered  thereon  in  favor  of  the  said  assignees,  respectively,  to 
wit :  in  favor  of  the  Savannah  Mutual  Loan  Association  on 
the  said  first  three  mortgages,  for  the  sum  of  five  thousand 
and  five  hundred  and  fifty-five  dollars,  with  interest  from  the 
twelfth  day  of  March,  eighteen  hundred  and  fifty-five,  and 
twenty-three  dollars  and  fifty  cents  for  costs  of  foreclosure, 
and  in  favor  of  the  Oglethorpe  Mutual  Loan  Association,  on 
the  said  last  mentioned  mortgage,  for  the  sum  of  one  thou- 
sand eight  hundred  and  two  dollars,  with  interest  on  one 
thousand  seven  hundred  and  eighty-one  dollars  from  the 
fourth  day  of  April,  eighteen  hundred  and  fifty-five,  and 
twenty-three  dollars  and  fifty  cents  for  costs  of  foreclosure  ; 
that  writs  of  fieri  facias,  in  execution  of  the  rules  absolute 
and  judgments,  were  issued  and  levied  on  the  said  lot  .of 
land,  and  that  the  same  was  duly  and  legally,  sold,  by  virtue 
thereof,  for  the  sum  of  three  thousand  dollars,  public  notice 
of  the  claim  of  dower  having  been  given  at  the  time  and 
place  of  sale,  and  that  said  lot.  is  now  the  property  of  the 
Savannah  Mutual  Loan  Association  and  the  Oglethorpe  Mu- 
tual Loan  Association. 

If,  in  the  opinion  of  the  Court  upon  the  foregoing  facts, 
the  applicant  is  entitled  to  dower  in  the  said  lot  of  land,  then 
we  find  for  the  applicant ;  otherwise,  we  find  for  the  traver- 
sers. 

J.  STODDARD,  Foreman. 
^  Savannah,  May  28, 1857. 

Whereupon,  after  argument,  the  presiding  Judge,  ordered 
judgment  to  be  entered  for  traversers. 

To  which  decision  counsel  for  Mrs.  Cope  excepted,  upon 
the  following  grounds: 

1st:  That  the  Court  erred  in  deciding  that  the  term  ^  con* 


SAVANNAH,  JANUARY  TERM,  1848.  49 


Cope  Tt.  The  Savannah  Mutual  Loan  Association. 


vejrance''  in  the  Act  of  1886,  included  mortgages,  so  as  to 
deprive  a  wife  of  dower  in  lands  mortgaged  by  her.  husband, 
such  mortgage  not  being  foreclosed,  until  qfter  the  death  of 
the  husband. 

2d.  Because  the  Court  erred  in  deciding  that  under  the 
Act  of  1826,  the  wife's  right  to  dower  does  not  attach  at  the 
time  of  the  marriage,  except  as  to  property  derived  through 
her,  but  is  postponed  to  the  death  of  the  husband. 

dd.  Because  the  Court  erred  in  deciding,  that  under  the 
facts  in  this  case,  the  applicant  was  not  entitled  to  dower  in 
the  mortgaged  premises. 

Wabd,  Owens  and  Jones,  for  plaintiff  in  error. 

Harden  &  Guerard  ;  Lawton  in  Bassinger,  for  defend- 
ant in  error. 

By  the  CawW.— Bennino,  J.  delivering  the  opinion. 

Mr.  Cope  mortgaged  the  lands  in  question  to  the  assignors 
of  the  defendants  in  error.  His  widow,  Mrs.  Cope  claims 
dower  in  the  lands,  and  insists,  that  her  right  to  such  dower, 
is  not  affected  by  the  mortgages. 

Is  she  right  in  this?  The  Court  below  held  that  she  is  not. 

All  depends  on  whether  deeds  of  mortgage  are  included  in 
the  word,  ^^ conveyances^  used  in  the  Act  of  1826,  to  amend 
an  act  ^'  to  enable  feme  coverts  to  convey  their  estates. 
CobVs  Dig,  171.. 

These  are  the  words  of  that  act;  "  that  from  and  immedi- 
ately after  the  passing  of  this  act,  all  conveyances,  of  lands- 
and  tenements,  made  by  the  husband  alone  during  the  cover- 
ture, shall  be  legal  and  valid,  and  effectually  convey  the  en- 
tire premises  therein  described/'  &c. 

There  is  little  risk  in  assuming,  that  the  word,  '*  conveyan- 
/rw,"  in  this  Act,  has  the  same  meaning  which  it  has,  in  the 
otfc^r  Acts  in  pari  materia  with  this  act, 

VOL.   XXIV.     4 
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Of  these,  the  most  important,  perhaps,  is  the  Act  of  1760,. 
iRhich  this  Act  amends. 

The  first  section  of  that  act,  is  as  follows :  ^  that  all  alien- 
ations and  conveyances  whatsoever,  which  have  at  any  tiine^ 
heretofore,  in  this  province  been  made,  either  by  husband 
and  wife  having  jointly  signed  a  deed  of  conveyance  before 
witnesses,  or  by  the  acknowledgment  of  the  wife  of  her  con- 
sent to  such  a  sale  of  lands  and  tenements,"  &c.  ^^sbalP  ^be'^ 
^'good  and  effectual  against  the  husband  and  wife,''  &c. 

Here,  it  is  clear,  that  the  words, "  a  sale,"  restrict  the  words^ 
^alienations  and  conveyances,"  to  such  alienations  and  con- 
veyances, as  grew  out  of  sales  of  the  lands.  Mortgage 
deeds  do  not  grow  out  of  sales  ^  they  grow  out  of  loans  or 
other  debts.  » 

This  section  is  retrospective.  The  second  section  is  pros- 
pective. It  also  uses  the  word,  **  conveyances,"  and  the 
word,  **sale;"  and  in  a  manner  similar  to  that  in  which  they 
are  used  in  the  first  section. 

The  word,  conveyances,  then,  in  this  Act  of  1760,  does  not 
include  deeds  of  mortgage.     CobVs  Dig,  161. 

The  Act  of  1755,  "to  prevent  fraudulent  deeds  of  convey- 
ance," the  first  act  of  Georgia,  on  the  subject  of  conveyan- 
ces,  if  not  on  any  subject,  contains,  in  its  first  section,  these 
words:  "That  all  conveyances  of  lands,  tenements,  negroes, 
and  other  chattels,  or  hereditaments  whatsoever,  or  mortga- 
ges of  the  same,"  "  shall  be  registered,"  &a  Conveyances  or 
mortgages,  would  seem  to  imply,  that  conveyances  weifecon-  ^ 
sidered  things  of  one  class;  mortgages  things ^ of  another. 

Cobb  159^ 

There  is  more  to  the  same  effect,  in  sections  two  and  four. 

The  Act  of  1785,  on  the  same  general  subject,  has  this 
preamble : 

"  fVhereaSy  many  deeds  of  bargain  and  sale,  and  other 
deeds  of  feoffment  or  conveyance,  have  been  made,  which 
have  ^ot  been  enrolled,  or  livery  and  seizin  had,  or  mhf  be 
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deficient  in  point  of  form,  when  it  was  the  legal  intent  of 
the  party  to  sell  and  lawfully  convey  the  same.'' 

Here  again  are  words  of  sale—''  to  sell:'  These  must 
restrict  the  word,  conveyance,  so  as  to  prevent  it  from  inclu- 
ding mortgages.     See,  toOy  section  five. 

In  1827,  we  find  the  Legislature  passing  an  Act  especially 
for  the  recording  of  mortgages ;  and  saying,  by  way  of  pre- 
amble to  the  Act ;  "  whereas  it  is  doubted,  if  there  be  any 
law  of  force  in  this  State,  requiring  deeds  of  mortgage  to  be 
recorded.*'  Id.  171.  If  the  word,  conveyances,  used  in  the 
previous  Acts  to  which  I  have  referred  had  been  thought  to 
include  mortgages,  could  this  doubt  any  more  have  arisen  as 
to  mortgages,  than  as  to  other  deeds  ?    • 

In  section  three,  this  Act  has,  "  deed  of  conveyance  or 
mortgage,"  as  two  things. 

The  last  general  Act  of  registration,  is  entitled  ;  "An  Act 
to  admit,  certain  deeds  to  be  recorded,"  &c.  The  word  used 
in  the  body  of  the  Act  is  also  "  deeds."  The  term  prescribed, 
is  twelve  months.  Yet  nobody  has  supposed,  that  this  re- 
peals the  part  of  the  Act  of  1827,  which  requires  mortgage 
deeds  to  be  recorded  within  three  months.    Id.  175. 

The  Act  of  1768,  "to  prevent  fraudulent  mortgages  and 
conveyances,"  is  in  perfect  harmony  with  these  Acts,  as  it 
regards  the  sense  in  which  this  Act  uses,  the  word,  "convey- 
ances." The  Act  speaks  of  "  deeds  of  sale,  mortgages,  or 
conveyances,"  as  though  it  meant,  that  mortgages  wfere  to  be 
considered  a  class  by  themselves. 

It  is  true,  that  in  the  proviso,  which  makes  the  third  sec- 
tion of  the  Act:  these  are  the  words,  "who  did  not  legalfy 
join  with  her  husband  in  such  mortgage,  or  otherwise  law- 
fully  bar  or  exclude  herself  from  such,  her  dower  or  right." 

But  these  words  may  well  refer  to  the  common  law  modes 
of  barring  dower,  viz.  by  fine  or  common  recovery,  or  by  the 
acceptance  of  a  jointure,  in  lieu  of  dower. 

We  think,  then,  that  the  word,  conveyances,  in  the  Act  oi 
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1826,  does  not  include  deeds  of  mortgage;  and,  therefore, 
we  think  the  judgment  of  the  Court  below,  was  erroneous. 

Judgment  reversed. 


Edward  S.  Kempton,  et  al,  plaintiffs  in  error,  vs.  Morris  L. 
Hallowell  &  Co.,  defendants  in  error. 

In  R  marriage  settlement  the  property  was  t^ettled  in  trust  among  other  things, 
to  and  for  the  joint  use  of  the  wife  and  the  husband  "during  their  joint 
lives,  but  not  to  be  subject,  in  any  way  or  manner,  to  the  debts,  contract*,  or 
engagements,"  of  the  husband. 

Held,  [1st.]  That  the  joint  estate  thus  created  in  the  wife  did  not,  by  the  marria^ge, 
pass  to  (be  husband,  l)ut  remained  the  wife's. 

\'i.\  That  her  power  over  the  estate  was  so  restricted,  that  she  could  not,  by 
endorsin;?  her  husband's  debts,  subject  the  estate  to  those  debts. 

[3.  J  If  the  interest  of  the  husband  is  such  under  a  marriage  settlement,  that  it 
cannot  be  seized  and  sold  at  law,  to  satisfy  debts  against  him,  without  prej^ 
udice  to  the  interests  of  the  other  parties  who  take  under  the  settlement, 
there  is  a  case  for  equity. 

In  Equity,  in  Chatham  Superior  Court.  Decision  on  'de- 
murrer, hy  Judge  Fleming,  at  chambers,  August,  1857. 

This  was  a  bill  filed  by  Morris  S.  Hallowell  &  Co.,  against 
P^dward  S.  Kempton,  and  Anna  Virginia  Kempton,  his  wife, 
and  John  N.  Lewis,  trustee,  to  subject  the  trust  estate  crea- 
ted by  the  marriage  settlement  executed  between  Kempton 
and  wife,  before  marriage,  to, certain  promissory  notes  signed 
by  Kempton,  and  endorsed  by  his  wife,  to  complainants. 

The  bill  alleges,  that  Edward  S.  Kempton  and  Anna  Vir- 
ginia Daughtry  intermarried  in  1845.  That  said  Annabeing 
possessed  of  a  considerable  estate,  a  marriage  settlement  was 
executed,  by  which  she  conveyed  to  Bartholomew  Busby,  as 
trustee,  all  her  estate,  to  hold  the  same  in  trust  for  the  joint 
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use  of  herself  and  intended  husband,  dnriiig  ihcir  juiiit  lives, 
but  not  to  be  subject  to  the  debts  or  contracts,  couirol  or  eu- 
gagements,  of  the  said  Edward  S.,  and  to  an  J  for  the  use  of 
the  survivor  for  life,  and  after  the  death  of  the  survivor,  then 
to  the  issue  of  the  marriage,  and  ifnoissno,  then  in  fee  to  the 
survivor. 

The  bill  further  states,  that  abont  Illh  December,  1854, 
the  said  Edward  S.  Kemplon  made  six  proniissory  notes, 
amounting  in  the  aggregate  to  about  33,800  00,  payable  to 
the  order  of  the  said  Anna  Virginia  Kemplon,  who  endorsed 
and  delivered  the  same  to  complainants,  and  which  said 
notes  have  not  been  paid,  either  by  said  Edward  S,,  ihe  ma- 
ker, or  by  the  said  A-nna  Virginia,  the  endorser. 

The  bill  further  charges,  that  Mrs.  Kempton  endorsed  said 
notes  with  the  intention  to  make  the  same  a  cliargc  npon  her 
estate,  created  in  and  by  said  marriage  settlement,  and  said 
BiidoTseraents  were  so  accepted  by  complainants,  and  that 
the  interest  of  said  Edward  S.  and  his  wife  in  said  estate,  is 
liable  and  subject  to  the  payment  and  satisfaction  of  said 
notes.  That  said  Edward  S.  has  no  property  or  estate  otlier 
than  the  interest  he  may  have  in  the  properly  mentioned  in 
said  settlement,  and  beyond  this  he  is  insolvent. 

The  bill  further  states,  that  John  N.  Lewis  Ins  boon  sub- 
stituted trustee  in  the  place  of  Busby. 

The  bill  prays,  that  the  amount  of  said  promissory  notes 
on  the  property  mentioned  in  said 
id  that  complainants  have  execution 
torest  of  said  Edward  S.  and  wife, 
at  said  trustee  be  decreed  to  pay  the 
lid  estate  to  complainaiiis,  until  said 
d,  and  upon  his  failure  so  to  do,  that 
1,  who  shall  take  charge  of  said  es- 
s  until  said  notes  be  fully  paid  out  of 
thereof 

neni,  after  reciting  that  a  marriage  is 
the  parties  of  the  first  and   second 
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parts,  and  conveying  the  estate  to  Bartholomew  Busby,  de- 
clares that  he  shall  hold  the  same:  "In  trust,  nevertheless,  to 
and  for  the  sole  use,  benefit,  and  behoof  of  the  said  Anna 
Virginia,  until  the  marriage  shall  take  place,  and   from  and 
immediately  after  the  solemnization  of  said   intended  mar- 
riage, to  and  for  the  joint  use  and  benefit  of  the  said  Anna 
Virginia  and  Edward  S.,  during  their  joint  lives,  but  not  to 
be  subject  in  any  manner  to  the  debts,  contracts,  or  engage- 
ments of  the  said  Edward  S.,  and  to  and  for  the  use,  benefit, 
and  behoof  of  the  survivor  of  the  said  Anna  Virginia  Dau^- 
try  and  Edward  S.,  and  to  and  for  the  use,  benefit,  and  be- 
.hoof  of  the  survivor  of  the  said  Anna  Virginia  Daughtry, 
and  from  and  after  the  death  of  the  said  survivor,  then 
on  trust,  that  the  said  Bartholomew  Busby,  his  executors, 
administrators,  or  assigns,  will  deliver  the  same  to  the  issue 
of  said  intended  marriage,  share  and  share  alike^  free  from 
any  trust    But  if  the  said  Anna  Virginia  should  die  in  the 
lifetime  of  the  said  Edward  S.,  her  said  intended  husband, 
without  leaving  any  issue  living  at  the  time  of  her  deaib, 
then  in  trust,  that  the  said  Bartholomew  Busby,  his  execu- 
tors, administrators,  or  assigns,  will  transfer  and  deliver  over 
to  the  said  Edward  S.,  all  the  property  and  estate  herein  con- 
tained and  conveyed,  free  from  any  trust,  and  it  is  understood, 
covenanted,  and  agreed,  by  and  between  the  parties  to  these 
presents,  that  it  shall  and  may  be  lawful  for  the  said  trus- 
tee, or  any  trustee  who  shall  or  may  be  appointed  in  lieu  of 
said  Bartholomew  Busby,  to  bargain,  sell,  or  dispose  of  any 
or  all  the  said  property,  present  or  future,  upon  the  wish  and 
approbation  of  the  said  Anna  Virginia,  and  Edward  S.,  and 
the  survivor  of  them,  which  said  approbation  shall  be  signi- 
fied in  writing,  investing,  preserving,  and  disposing:  of  the 
proceeds  of  said  sale  or  disposal,  upon  the  uses  and  trusts 
hereinbefore  mentioned.'^ 
Dated  4  Dec,  1845. 

To  this  bill,  defendants  filed  a  general  demurrer,  wI^iQh, 
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after  aigumeat,  the  Court  overruled,  and  counsel  for  defend- 
ants excepted. 

Bacox  &  Levy,  for  plaintifis  in  error. 

Lloyd  &  Owens,  for  defendants  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  object  of  the  bill,  is  to  subject  the  property  mentioned 
in  the  deed  of  marriage  settlement,  to  the  payment  of  the 
notes  of  Kempton,  endorsed  by  his  wife  to  the  oomplainanta. 

The  bill  was  demurred  to  for  want  of  equity,  and  the  de- 
murrer was  overruled. 

Ought  the  demurrer  to  have  been  overruled  ?  In  other 
v#ida^  waa  thete  equity  in  the  bill  ? 

If  the  deed  created  a  property  or  estate  in  the  wife,  which 
did  noty  on  marriage,  pass  to  the  husband,  but  remained  the 
wife's,  and  if,  by  endorsing  his  notes,  she  bDund  this  prop- 
^ty  or  estate,  then  there  was  equity  in  the  biU.  This  may 
be  assumed. 

And  even  if  the  deed  created  no  such  property  or  estate  in 
Ibe  wife,  but  yet  created  such  estates  in  the  husband,  and  in 
the  lemainderHmeo,  that  the  estate  of  the  husband  could  not 
be  reached  at  law  without  prejudice  to  the  estate  of  the  re- 
nuaiider^m>en,  then,  too,  there  was  equity  in  the  bill  This, 
also,  may  be  a^ssumed. 

First  then,  did  the  deed  create  any  estate  in  the  wife, 
which,  ou  the  marriage,  did  not  pass  to  the  husband,  but  re- 
DftaiQed  the  wife's  ? 

The  words  of  the  deed,  bearing  on  this  point,  ate  theira : 

'^In  trust,  nevertheless,  for  the  sole  use,  benefit,  and  be- 
4ioo4  of  the  said  Anna  Virginia,  until  the  marriage  shall 
take  place ;  and  from  and  immediatdy  after  the  solemnixa^ 
Cion  of  said  intended  marriage,  to  and  for  the  joint  use  and 
benefit  of  the  said  Anna  Virginia  and  Edward  S.,  during 
their  joint  lives,  but  not  to  be  subject,  in  any  manner,  to  the 
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debts,  contracts,  or  engagements^  of  the  said  Edward  S« ; 
and  to  and  for  the  use,  benefit,  and  behoof,  of  the  suxviTor  of 
the  said  Anna  Virginia  Daughtry  and  Edward  S. ;  and  ftom 
and  after  the  death  of  the^said  survivor,  then,  in  trust,  that 
the  said  Bartholomew  Busby,  his  executors,  administrators, 
or  assigns,  will  deliver  the  same  to  the  issue  of  the  said  in- 
tended marriage,  share  and  share  aUke,  free  from  any  trust. 
But  if  the  said  Anna  Virginia  should  die  in  the  lifetime  of 
the  said  Edward  S.,  her  said  intended  husband,  withouthav- 
ing  atiy  issue  living  at  the  time  of  her  death,  then,  in  trust, 
that  the  said  Bartholomew  Busby,  his  executors,  administra- 
tors, or  assigns,  will  transfer  and  deliver  over  to  the  said  Ed- 
ward S.,  all  the  property  and  estate,  herein  contained  and 
conveyed,  free  from  any  trust/' 

The  property,  from  and  after  the  marriage,  was  to  behrid 
for  the  ^^  joint  use''  of  the  husband  and  wife,  but  so,  as  ^  not 
to  be  subject,  in  any  manner,  to  the  debts,  contracts,  or.  en- 
gagements," of  the  husband. 

The  effect  of  the  words  "joint  use,"  was,  to  create  an  es- 
tate in  the  husband,  and  also  an  estate  in  the  wife,  and  to 
make  these  two  estates  joint;  the  effect  of  the  other  words 
was  to  fix,  in  the  wife,  the  estate  created  in  her,  and  to  pre- 
vent it  from  being,  by  the  marriage,  taken  out  of  her,  and  passed 
into  the  husband  The  whole  effect  of  both  sets  of  words, 
taken  together,  was  to  make  her,  and  her  husband^  hold,  as 
they  would  have  held,  if  they  had  not  been  husband  and 
wife. 

The  words  *^not  to  be  subject,  in  any  manner,  to  the  debts, 
contracts,  or  engagements,"  of  the  husband,  can  operate  so 
fdLT  as  the  estate  created  in  the  wife  is  concerned;  although 
it  may  be  true,  that  they  cannot  operate  so  far  as  tiie  estate 
in  the  husband  is  concerned.  And  if  they  are  to  hav«  *any 
operation  whatever,  it  must  be  an  operation  by  whioh  the 
estate  in  the  wife,  is  to  beAer^  and  not  Ms,  although  it  otiayt 
b^  that  she  may  have  to  hold  it  jointly  with  him ,  in  other 
words,  it  must  be  an  operation  by  which,  though  she  is  to 
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bave^  not  an  estate,  in  severalty,  as  contradistinguished  from 
the  estate  in  jbint  tenancy,  yet,  by  which  she  is  to  have  an 
estate  in  severahy,  as  contradistinguished  from  the  ordinary 
estate  in  the  wife  which  by  marriage  merges  in  the  husband. 
This  is  the  least  operation  the  words  can  have,  if  they  are  to 
have  any.  This  operation,  then,  we  think  the  words  do  have. 

[1.]  The  practical  result  is,  that  as,  to,  say,  a  half  interest 
in  the  property,  the  wife  took  what,  is  equivalent  to,  a  sep- 
arate estate; 

Did  she  bind  this  interest,  by  indorsing  her  husband's 
notes? 

Whether,  when  the  wife  has  property  settled  to  her  sepa- 
rate use  generally,  without  restriction  as  to  alienation,  but 
with  no  grant  of  the  power  of  alienation,  she  can  dispose  of 
the  property,  to  the  use  of  her  husband,  is  a  vexed  question. 
3  Johns.  Ch.S.  77.  I  incline  to  think  that  she  can  not.  A 
married  woman  has  not  capacity  to  contract,  and  therefore, 
the  contracts  of  a  married  woman  are  void.  That  this  is  the 
general  principle  of  the  common  law,  nobody,  I  believe,  dis- 
putes. Can  her  having  separate  property  make  any  differ- 
ence in  this  respect  ?  However,  I  hold  myself  open  on  this 
question. 

Bat  when  the  property  is  not  settled  to  the  wife's  separate 
use  generally,  but  is  settled  to  her  use,  subject  to  a  restric- 
tion against  alienation,  then,  there  is  no  question,  I  believe, 
bat  that  she  is,  to  the  extent  of  the  restriction,  debarred  from 
the  power  of  alienation. 

Is  there  any  such  restriction,  then,  in  this  settlement? 

We  think  there  is.  The  words,  **  not  to  be  subject,  in  any 
manner,  to  the  debts,  contracts,  or  engagements,"  of  the  hus- 
band, have,  as  we  think,  the  effect,  not  only  to  prevent  the 
estate  created  in  the  wife,  from  passing,  by  the  marriage,  into 
the  huslmnd,  but  also,  the  effect  to  deprive  her  of  the  power 
«  of  subjecting  that  estate,  in  any  manner^  to  the  debts  of  the 
hosband.  To  this  extent,  at  least,  we  think  they  restrain 
her  ponrer  of  disposing  of  this  estata 
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But,  if  they,  restrain  her  from  subjecting  the  property,  in 
any  maniifv^  to  the  debts  of  her  husband,  th€y  restrain  her 
from  subjecting  it  to  those  debts,  by  the  manner  of  guaranty- 
ing or  endorsing  those  debts.  And  that  is  the  manner  which 
she  adopted  in  this  case ;  she  endorsed  his  notes.  True,  she,  as 
'endorser,  represents,  it  may  be  said,  an  independent  contract 
of  her  own ;  but  then,  if  this  estate  of  hers,  pays  that  con- 
tract, it,  thereby,  pays  the  other  contract,  the  debt  of  the  hus- 
band, so  far  as  the  present  holders  of  the  debt  are  concerned ; 
and  thus,  in  that  case,  her  estate  will  in  one  '^  manner''  have 
been  "subject  to  the  debts"  of  her  husband* 

[2.]  We  think,  then,  that,  by  virtue  of  these  same  words, 
her  power  over  her  estate  was  so  restricted,  that  she  could 
not  by  endorsing  her  husband's  notes,  subject  the  estate  to 
the  payment  of  those  notes. 

The  result,  thus  far,  is,  that  we  think,  that  the  wife  had  by 
thedeed,  whatwas  equivalent  to  a  separate  estate;  butthatthis 
estate  was  so  restricted,  that  she  could  not,  and  therefore  did 
not,  bind  it,  by  her  endorsements  made  on  her  husband's 
notes ;  and,  consequently,  the  result  thus  far  is,  that  there  is  in 
*  our  opinion  .no  equity  in  the  bill,  as  to  this  estate  in  the  wife. 

This  is  the  result  as  it  respects  Judge  Lumpkin  and 
mysel£ 

Judge  McDonald  thinks,  I  believe,  that  the  words  create 
no  separate  property  in  the  wife ;  but  then,  he  also  thinks, 
that  she  has  an  equity y  which  entitles  her,  to  as  much  as  she 
can  get  by  the  result  at  which  we,  the  other  two  Judges, 
have  arrived.  Hence,  he  does  not  see  fit  to  dissent  from  that 
result. 

[3.]  Say^  then,  that  the  wife  and  the  husband,  take  jeach, 
an  equal  interest  in  the  prop^ly ;  and,  for  conveHience  sake, 
let  us  assume  this  interest  to  be  one-halC  Is  the  half  in  the 
husband,  such  an  interest,  that  it  could  not  be  reached  by 
these  creditors,  without  prejudice  to  the  other  interest  in  th^ 
property  ?    We  think  that  it  i&    It  is  difficult  to  ne  htfw 
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it  to  satisfy  t'lpse  debts,  without  prejudice  to  the  interest  of 
the  wife  sf"*^  ^^1  "^  *'^^  issne  of  the  marriage.  The  better 
wav  is  th^'  so  much  of  the  income,  as  the  husband  is  enti- 
tled to  be  a^^^)  "iider  the  decree  of  a  Court  of  Equity,  to  the 
creditors,  instead  of  to  him. 

In  this  vie 'i'  of  the  case,  we  agree  with  the  Court  below — 
restricting  thff  view  to  the  share  of  the  properly  which,  we 
say,  the  husbai^^  lakes. 

There  remain  s  but  one  other  question.  These  creditors  had 
uol  reduced  theiij  debts  to  judgment,  when  ihey  commenced 
the  suit  But  they  say,  that  Kempton  is  wholly  insolvent, 
except  as  to  his  in^t^fesl  under  the  trust  deed.  This,  we 
tliink  was  reason  cnt^i'g'^  to  justify  asuit  before  the  debts  had 
been  reduced  to  judgi'ient  In  such  a  case,  getting  judgment 
would  be  a  waste  of  t,'ine,  labor,  and  money,  without  any 
compensation.  .^  . 

Judgment  affirmed. 


DoLSET  Hahbiso,  plaintiff  in  error,  vs.  William  W.  Bab- 
wick,  defendant  in  error. 

bill  of  exceplions  and  iranscripl  bflho  record 
t  tiii,  by  the  Clerk  of  (he  Superior  to  the  Clorfc 

Court  csttify  "thM  the  above  »nd  foregoing  it 
Ibe  reoorUa  in  my  office,  of  [lie  foreBOiug  Mated 
leed  uol  use  the  words  "  eompUlt  transcript." 
tween  the  signing  of  the  bill  of  exceptions,  and 
ii  a  sabstantial  comptiancc  with  llic  Act  of  18S^ 
an  days  elapMd  ftomthe  ukaonlcdgmaMtf 
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But,  ii  th«((5ceptiohs  was  signed  by  tlie  presiding  Judge, 
a?it/ manmj^i  ^^y  of  November,  1857,  service  wtas  acknowl- 
from  su|pthg  same  day  by  the  attorney  of  the  opjiosite  party; 
i"^m  was  filed  in  the  Clerk's  office  on  the  A  3th  day  of 
^^fefe  month,  making  in  all  but  eleven  days  from/ the  time  the 
►ill  of  exceptions  was  signed  and  certified  to  t^e  time  when 
it  was  filed  with  the  Clerk.  Whereas,  by  the  4th  section 
of  the  Act  of  1856,  twelve  days  as  the  law  is  pTiinted,  or  twen- 
ty, as  it  is  said  to  have  passed^  may  interve^ne  between  the 
signing  by  the  Judge  and  filing  with  the'  Clerk ;  one  day 
more  of  delay  than  actually  transpired /In  this  case.  We 
must  think,  indeed  we  cannot  doubt  but  that  this  is  a  sub- 
stantial compliance  with  the  Act  And  if  so,  the  exception 
taken  should  not  be  allowed.  / 

Having  disposed  of  these  prelimin^  questions,  it  only  re- 
mains to  notice  for  a  moment  the  ca^e  upon  its  merits. 

The  Judge,  amongst  other  thin^,  charged  the  jury  that  if 
they  believed,  from  the  evidence'  before  them,  that  the  de- 
fendant was  in  adverse  possession  of  the  premises  in  dispute, 
claiming  them  as  his  own,  at  the  time  the  plaintiff  purchased 
the  same  from  Aaron  Hutchinson,  the  grantee,  that  the  stat- 
ute of  32d  Henry  VHI.,  a:gainst  maintenance,  in  force  in  this 
St&te,  applied  to  this-cSse,  and  that  they  must  find  for  the  de- 
fendant. 

It  is  conceded  that  if  this  charge  be  wrong,  the  judgment 
is  erroneous  and  must  be  reversed.  While  my  opinion  upon 
this  point  remains  unchanged,  as  expressed  in  the  case  of 
James  Morris  et  aZ.,  against  George  W.  C.  MonroCy  eject- 
ment from  Lee  county,  and  decided  at  Macon  at  the  June 
Term  of  this  Court,  1857,  and  reported  in  the'  22d  volume, 
nevertheless,  a  majority  of  the  Court  having  held  otherwise, 
that  case  must  cover  and  control  this.  And  I  feel  that  it 
would  not  be  becoming,  much  less  am  I  required  to  manifest 
by  a  formal  dissent,  my  individual  opinion  whenever  this 
point  comes  up.    It  is  fof  the  Legislattire,  should  it  see  fit. 
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ders  the  edge  of  the  nucleus  or  tody  ifldistiiicj,     fVebster's 
Royal  Octavo  iyktionary,page  360. 

In  comma!  parlance,  we  ask  for  a  packet  of  envelopes,  or 
self-sealing  a^velopes.    Thus  applying  the  name  before  seal- 
ing.    Whenever  a  bundle  of  papers  are  folded  up  in  a  cover 
they  are  said  tfl  be  enveloped,  with  or  without  a  seal,  or  even  '' 
tape. 

But  we  are  callud  upon  to  put  a  strict  construction  upon  the 
term.to  protect  the  integrity  of  records,  which  being  Anglicised 
means,  dismiss  a  case  without  a  hearing,  upon  its  merits,  lest 
some  attorney  shonit',  at  some  limeor  other,and  tohis  ultimate 
and  utter  ruin,  ',  for  he  never  could  profitby  it,  except  for 
a  season,)  prove himselfagratuitousscoundrel!     For  myself, 
I  am  weary,  I  confess,  at  listening  to  such  imputations.    A. 
professional  experience  of  nearly  forty  years,  repels  all  such 
suggestions.    Let  a  case  of  suspicion  arise,  and  none  such 
has  occured  during  the  twelve  years  that  1  have  been  upon 
this  bench,  and  then  it  will  be  time   enough  to  invoke  this 
rigid  application  of  the  rula     Olherwise,in  my  humble  opin- 
ion, it  affords  no  justification  for  this  Court  to  establish  a  rule 
founded   upon  considerations  so\debasing  to  an  honorable 
profession.     It  is  bad  enough  for  the  bar  to  lie  down  under 
the  reproach  cast  upon  it  by  the  olher^ranches  of  the  gov- 
ernment, of  not  being  deemed  competent  witnesses.     Let  us 
not  stand  forth  before  the  world  self-acknowledged  felons! 
f2,]  Nor  islht'second  objection  more  tenable.     The  Clerk, 
at  the  record  sent  up  was 
He  does  certify  "  that  the 
d  true  copy  frcin  the  re- 
d  foregoing  stated  case," 
itial  compliance  wilh  the 


or  diEiiiissing  ihe  writ  of 
tioiis  was  not  filed  in  ihc 
Court  within  two  or  ten 


;eptio"ns  was  signed  by  the  presetting  Judge, 


anyman^^^  day  of  November,  1857,  service  w  \  acknowJ- 
from  SM^the  same  day  by  the  attorney  of  the  opptsjie  partv 
*"^!t  was  filed  in  the  Clerk's  office  on  the  fc  |th  ja„  ^f 
^jilfe  month,  making  in  all  but  eleven  days  from-'  be  lime  the 
bill  of  exceptions  was  signed  and  certified  to  t'  p  (ime  when 
it  was  filed  with  the  Clerk.  Whereas,  by  tlie  4th  section 
of  the  Act  of  1856,  twelve  days  as  the  law  is  pr^ktted,  or  twen- 
ty, as  it  is  said  to  have  passed,  may  interveie  between  the 
signing  by  the  Judge  and  filing  with  the;  Clerk ;  one  day 
more  of  delay  than  actually  transpired  ti  this  casa  We 
must  think,  indeed  we  cannot  doubt  bu'  'that  this  is  a  sub- 
stantial .compliance  with  the  Act,  An^  if  so,  the  exceptiou 
taken  should  not  be  allowed.  -■' 

Having  disposed  of  these  preliminaif  questions,  it  only  re- 
mains to  notice  for  a  moment  the  en:*  upon  its  merits. 

The  Judge,  amongst  other  thin^i,  charged  the  jury  that  if 
they  believed,  from  the  evidence  before  them,  that  the  de- 
fendant was  in  adverse  possession  of  the  premises  in  dispute, 
chtiming  them  as  his  own,  at  the  time  the  plaintiff  purchased 
the  same  from  Aaron  Hutchinson,  the  grantee,  that  the  stat- 
ute of  32d  Heniy  Vni.,  against  maintenance,  in  force  in  this 
St&te,  applied  to  this  ease,  and  that  they  must  find  for  the  de- 
fendant. 

It  is  conceded  that  if  this  chaise  be  wrong,  the  judgment 
is  erroneous  and  must  be  reversed.    White  my  opinion  upon 
this  point  remains  unchanged,  as  expressed  in  the  case  of 
Jarnes  Morris  et  al.,  against   Oeorgt  W.  C.  Monroe,  eject- 
ment from  Lee  county,  and   decided  at  Macon  at  the  June 
Term  of  this  Court,   1857. 
nevertheless,  a  majority  o 
that  case  must  cover  ant 
would  not  be  becoming,  n 
hy  a  formal  dissent,  my  i 
point  comes  up.    It  is  fo( 
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to  speak  authoritatively,  as  to  this  ancie;.:.  s^  '> 
case  referred  to,  undisputed  principle  of  the'.ETo.-. 
so  far  as  I  know  myself,  or  am  informed  by  t:"'  't.. 


JudsiTjeL: 


Thouas  W".  Oliver  and  Wife,  et  al.,  plainliSs  in  e^-: 
James  G.  Stone  and  Wife,  defendants  in  err-.'. 


Id  equity,  from  Burke  Superior  Court     Decision  vi  ; 
Holt,  al  November  Term,  1857. 

Thomas  W.  Oliver  and  Eliza  Oliver,  his  wife,  aiid  ' 
D.  Lassiter  and  Mary  Lassiier,  his  wife,  filed  this  l     tt^ 
James  G.  Stone  and  Eliza,  his  wile,  formerly  Mn. 
Burke,  for  au  accouut  and  partition  of  certain  uesr 
alleged  to  be  in  defendants'  possession,  and  w:,^ 
chaise  belong  to  them  and' the  said  defeodaou.  a  i-is. 
common,  under  a  certain  deed  of  gift,  execmvt  :r  «  „. 
nis  Glisson,  the  father  of  Mrs.  Stone  and  gruib-iUc' 
Oliver  and  Mrs.  Lassiter. 

The  defendants  answered  the  bill,  ai,:.  ini-a     ,. 
held  said  slaves  as  tenants  in  common  v:i    j 
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possession  of  said  Dennis  until  after  his  death,  wh^n  ^eix^ 
found  amoBgst  his  other  papers,  and  supposed  to  be  useless 
or  of  no  validity,  was  torn  up,  but  afterwards  some  of  the 
fragments  gathered  up  and  pasted  together;  but  some  aud 
those  containing  material  parts,  were  lost  and  never  replaced. 
And  this  paper  thus  mutilated,  was  afterwards,  and  after  the 
death  of  said  Dennis  Glisson,  recorded,  and  is  the  same  pa- 
per mentioned  in  complainants'  bill^  and  under  which  they 
claim  an  interest  in  the  negroes  in  controversy. 

Upon  the  trial,  complainants  offered  in  evidence  the  orig- 
inal deed,  having  the  appearance  of  a  mutilated  paper,  of 
which  the  following  is  a  copy: 

GEORGIA,  Burke  County.  Know  all  men  by  these  pres- 
ents,  that  I,  Dennis  Glisson,  of  the  State  and  county  afore- 
said, for  and  in  consideration  of  the  love,  good  will  and  af- 
fection that  I  have  and  do  bear  towards  my  daughter,  Eliza 
Burke,  and  her  two  children,  Mary  and  Eliza,  of  the  same  place, 
have  given  and  granted,  and  by  these  presents,  do  freely  give 
and  grant  unto  the  said  Eliza  Burke,  and  her  said  two  chil- 
dren, their  heirs  and  assigns,  a  negro  woman  named  Ann, 
with  her  child,  Lewis,  and  a  girl  named  Redilla,  with  their 
increase;  reserving  to  myself  the  right  to  use  said  property 
for  my  own  proper  use  and  benefit  during  my  natural  life; 
to  have  and  to  hold  the  above  named  negroes  unto  them,  the 
said  Eliza  Burke  and  her  said  two  children,  their  heirs  and 
assigns  forever;  and  I,  the  said  Dennis  Glisson,  for  myself, 
myself,  my  heirs,  executors  and  adnrinistrators,  shall  and  will 
warrant  and  defend  by  these  presents. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  twenty-eighth  day  of  October,  eighteen  hundred  and 
thirty-seven. 

his 
DENNIS    X  GLISSON.  L.  S. 
mark. 
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Signed,  sealed  and  acknowledged  in  presence  of 
George  S.  Perrt, 
George  Pollock. 
Isaac  J.  Heath,  J.  P. 

OE0R6IA,  Burke  Cottntt. 

ClerVs  Office,  Superior  Court 
Recorded  in  Record  Book,  Deeds  No.  11,  folios  34  and  35, 
this  Sdtli  May,  1852. 

EDWARD  GARLICK,  Clerk. 

Defendants'  counsel  objected  to  the  said  deed  going  to  the 
jury,  on  the  ground  of  its  appearing  upon  its  face  to  have  been 
idtered.  The  Court  sustained  the  objection  and  refused  to 
allow  the  deed  to  be  read  to  the  jury. 

Complainants  then  introduced  Jacob  6.  Glisson,  who  tes- 
tj^ed,  that  he  had  seen  the  deed  tendered  him ;  that  his  fa- 
ther, said  Dennis  Glisson,  had  made  deeds  to  his  several 
children  or  grand-children  of  like  character  of  the  above  deed : 
that  by  one  of  said  deeds  witness  Avas  given  property ;  that 
after  his  father's  death  there  was  some  dissatisfaction  among 
the  heirs,  on  account  of  witness'  receiving  more  than  the  oth- 
«r  distributees ;  that  witness  and  the  other  distributees  agreed 
to  an  equal  division  of  D.  Glisson's  estate,  the  witness  keep- 
ing the  land,  and  the  other  heirs  what  property  they  were  in 
possession  of;  that  he  and  the  other  distributees  agreed  to 
tear  up  all  the  papers  (deeds  or  wills)  made  by  their  father; 
that  in  consequence  of  said  agreement,  witness  destroyed  by 
tearing  said  deed  now  offered ;  that  afterwards,  he  thinking 
that  perhaps  he  had  done  wrong,  collected  the  pieces  and 
pasted  them  together ;  that  the  deed  oflered  is  said  deed ; 
that  when  he  collected  and  pasted  the  pieces  together,  all  the 
parts  were  in  his  possession;  they  were  pasted  upon  another 
sheet  of  paper ;  that  the  two  corners,  right  and  left,  at  the 
top,  becoming  lost,  he  supplied  the  same,  running  out  on  the 
new  sheet  of  paper  the  words  wanting;  that  with  this  ex-  * 

• 
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ception,  the  paper  is  the  original  deed ;  that  at  the  time  of 
the  destruction  of  said  deed,  complainants'  wives  were  mi- 
nors and  very  young ;  were  not  represented  at  said  agreement 
to  destroy  said  papers,  and  were  not  represented  nor  did  they 
consent  to  the  division  of  property  of  Dennis  Glisson ;  that 
Mrs.  Eliza  Stone,  wife  of  defendant,  J.  G.  Stone,  was  in  the 
house  when  the  papers  were  destroyed,  and  knew  and  con- 
sented to  said  destruction ;  that  Mrs.  Eliza  Stone  is  the  daugh- 
ter of  Dennis  Glisson,  and  mother  of  complainants'  (Oliver 
and  Lassiter')  wives;  that  her  first  husband  was  Jeremiah 
Burke  5  on  her  marriage  with  Burke,  she  carried  the  negroes 
named  in  the  deed  with  her  5  they  remained  in  her  posses- 
sion till  on  Burke's  death,  old  man  Glisson  carried  her,  Mrs 
Burke,  her  two  daughters  and  negroes  back  to  his  house, 
where  they  remained,  till  Stone's  marriage  with  Mrs.  Burke, 
when  the  said  negroes  were  carried  home  by  Stone's  and  his 
wife. 

Jacob  G.  Glisson  cross-examined:  That  said  paper  and 
others  of  like  character  to  other  childre^,  was  in  possession 
of  said  Dennis  Glisson  at  the  time  of  his  death,  found  in  bis 
desk,  and  all  were  destroyed  or  torn  up  with  the  deed  in 
question ;  that  said  supplied  parts  were  made  by  witness  fromi 
fecoUection,  except  the  interlineation  of  the  words  "granted'^ 
and  **grant"  on  the  7th  and  8th  lines ;  that  the  words  were 
•^bequeathed"  and  *^bequeath;"  all  the  fragments  were  at 
first  in  his  possession  and  pasted  together,  but  afterwards 
became  some  of  them  lost ;  that  there  was  a  division  of  D. 
Glisson's  property  between  the  heirs  at  law ;  the  petitioner? 
were  A.  S.  Jones,  Robert  Lovet  and  P.  L.  Wade,  the  othpis 
not  recollected;  that  the  negroes  conveyed  by  said  deeds  were 
not  comprised  in  said  division ;  the  agreement  among  the 
heirs  was  that  each  one  should  keep  the  negroes  their  lather 
had  conveyed,  and  that  they  themselves  should  value  them  \ 
that  said  petitioners  bad  nothing  to  do  with  said  negroes^. 
Dennis  Glisson  died  before  the  deed  was  recorded 

By  Complainants — That  the  supplied  parts  of  said  de^ 
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are  as  the  original,  except  the  words  granted  and  grant;  with 
this  exception  believes  that  it  is  the  same  as  the  lost  part^. 

Complainants  again  offered  the  deed,  which  the  Court,  up- 
on objection,  refused  to  allow  to  go  to  the  jury,  for 
want  of  proof  of  execution,  holding  that  the  Clerk's  certificate 
of  the  mutilated  deed  did  not  amount  to  such  proof. 

Complainants  then  introduced  Isaac  J.  Heath,  who,  being 
sworn,  testified  that,  at  the  request  of  Dennis  Glisson,  he  pre- 
pared said  deed,  and  others  of  like  character,  conveying  pro- 
perty to  bis  children  and  grand-children^  that  said  Dennis 
Glisson  signed,  sealed  and  acknowledged  said  deeds  at  the 
district  court  ground ;  that  George  S.  Perry,  George  Pollock 
and  witness  tested  the  same,  in  the  presence  and  at  the  re- 
quest of  said  Dennis;  that  witness  attested  the  same  officially, 
as  a  Justice  of  the  Peace,  and  the  paper  presented  is  the  same, 
substantially,  as  the  one  he  drafted ;  that  among  said  deeds 
was  one  conveying  property  to  Jacob  G.  Glisson  of  like  char- 
acter with  the  one  now  in  contest. 

Oross-examineeL — That  Dennis  Glisson  carried  all  of  said 
deeds  written  by  witness  away  firom  the  court  ground  with 
him  after  the  execution  of  the  same. 

Complainants'  counsel  asked  Isaac  J.  Heath  if  Dennis  Glis- 
son did  not  then  do  all  that  he  deemed  necessary  for  the  due 
execution  of  the  deed,  which  being  objected  to  by  defendants 
was  overruled  by  the  Court 

Complainants  offered  George  S.  Perry,  who  testified  that 
Mr.  D.Glissoit  sent  for  him  to  witness  some  papers,  which 
he  did  with  George  Pollock  and  Squire  Heath ;  they  all  at- 
test^ the  deed  presented  at  Mr.  Glisson's  request ;  Mr.  Glis- 
son executed  the  same,  in  their  presence,  at  the  court  ground; 
that  Dennis  Glisson  said  it  was  his  deed.  There  were  other 
deeds  executed  at  same  time.  Dennis  GHsson  took  them  all 
home;  l!hat  none  of  the  grantees  nor  any  one  representing 
them  was  present 

Complainants  offered  the  deed,  which  being  objected  to  as 


[ 
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appearing  to  have  been  altered  and  wanting  delivery,  the 
Co^rt  again  ruted  out.  * 

Complainants  then  offered  the  deed  as  mutilated  paper, 
with  a  copy  of  the  same  in  its  original  form,  which  the  Court 
ruled  out. 

J.  G.  Glisson  recalled  for  complainants,  testified  that  his 
feitber  told  him  he  had  given  property  to  his  children,  and 
that  he  had  given  him  (the  witness)  enough,  if  he  would  take 
care  of  it 

Complainants  asked  J.  G.  Glisson  if  his  father  did  not  con- 
sider the  property  named  in  this  deed  as  being  conveyed  to 
grantees,  according  to  its  terms,  which  being  objected  to,  the 
Court  refused  to  allow  the  witness  to  answer. 

The  depositions  of  Christian  Paris  and  Frederick  Boll,  two 
witnesses  examined  by  commission,  on  the  part  of  complain- 
ants, were  rejected  by  the  Court,  on  the  ground  of  their  irrel-* 
evancy  to  the  issue  made  by  the  bill  and  answer. 

Whereupon  complainants  dismissed  their  cause,  Ifct  with- 
out prejudice,  and  except  to  the  rulings  and  decisions  of  the 
Court  excluding  said  testimony  and  evidence. 

McKenzie  &.  Ward,  Jones  &.  STrRCEs,  for  plaintiffs  in 
error.    . 

Millers  &  Jackson,  C.  J.  Jenkins,  for  defendants  in  erroL 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Oliver  and  wife,  and  Lassiter  and  wife,  claim,  not  as  heifs 
of  Jeremiah  Burke,  the  father  of  the  two  wives,  but  as  do- 
nees of  Dennis  Glisson,  the  grand-father  of  the  two  wives — 
donees  under  a  deed  of  gift  made,  as  is  alleged,  by  Dentiis 
Glisson. 

Stone  and  wife  deny  the  existence'of  any  such  deed  of  gift 
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They  say,  that  if  any  such  deed  was  ever  written  andsigned, 
by  Dennis  Olisson,  it  was  never  delivered  by  hina. 

The  Court  below  excluded  this  deed  or  paper,  from  the 
jury,  thinkings  that  the  evidence  was  not  sufficient  to  show 
the  paper  to  have  been  delivered.  This  seems  to  be  the 
gfo^nd  on  which  the  Court  put  its  final  decision — a  decis- 
ioB  made  after  all  the  evidence  was  out. 

Was  there  evidence  sufficient  to  show  a  delivery  of  the 
paper  ?     This,  then,  is  the  question. 

The  evidence  of  the  two  of  the  subscribing  witnesses,  ex- 
amined, was  to  this  effect:  that  Dennis  Glisson  ^^ signed, 
sealed  and  acknowledged"  this,  and  other  "  deeds"  **  of  like 
character,"  conveying  property  to  other  children  or  to  grand- 
children; that  they  signed  the  "deeds"  as  witnesses,  and  at 
his  request;  that  he  said  this  was  his  deed ;  that  he  took  all 
of  th^  deeds  into  his  own  possession  after  signing  them  and  car- 
ried them  away  with  him ;  that  none  of  the  grantees,  or  any 
one  representing  a  grantee,  was  present 

Tb^vidence  aS  Jacob  6.  Glisson  was,  that  this  paper  and 
others  of  like  character,  to  other  children,  was  in  the  posses- 
sion of  Dennis  Glisson  at  his  death,  being  found,  after  his 
death,  in  his  desk ;  that  these  papers  were  all  torn  up  by  the 
heirs,  who  agreed  among  themselves,  that  the  property  should 
be  equally  distributed  among  them ;  that  he  gathered  up  the 
fragments  of  this  paper,  and  pasted  them  on  another  sheet  of 
paper;  that  this  paper  was  recorded,  but  not  until  after  the 
death  of  Dennis  Glisson. 

This  witness  also  testified,  that,  on  the  marriage  of  Mrs. 
Stone  with  Burke,  her  first  husband,  she  carried  the  negroes 
mentioned  in  this  paper  home  with  her;  that  they  remained 
in  her  possession  till  Burke's  death,  when  old  Mr.  Glisson 
carried  her,  her  two  daughters,  and  the  negroes,  back  to  his 
house,  where  they  remained  till  Stone^s  marriage  with  her, 
when  the  negroes  were  carried  home  by  Mr.  and  Mrs  Stone. 

This  I  believe  is  all  of  the  evidence,  that  bears  upon  the 
question  of  the  delivery  of  the  paper. 
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.  Aii4  this,  we  think,  is  not  sufficient  to  show  a  deliver jr  of 
the  paper.  This  shows,  that  the  paper  was  never  delivered 
to  aiy  one,  for  any  purpose,  but  that  it  was  always  kept  by 
t^e. person  who  signed  it,  in  his  own  possession  along  with 
other  papers  of  a  similar  character,  signed  by  him  at  the 
same  time.  Had  he  parted  with  dominion  over  the  pap^f 
Had  he  lost  the  power  of  revoking  it  ?  We  think  not.  ,  Ac^ 
ton  vs.  JVoodgate^  2  MyL  4*  Keene;  Garrard  vs.  Lord  Zrotf- 
derdakf  3  StTn. ;  fVallyn  vs.  Coutis,  3  Mer.  707  ;  fVilliams 
vs. ^Everett f  14  East  582.  In  Gamers  vs.  Knight j  12  Erhg- 
Com.  L.  R.,  there  was,  first,  a  delivery  of  the  paper  to  the  sister 
of  the  donor,  with  direotiops  to  keep  it,  and  a  stajtci^ent,  that 
i^.belonged  to  the  donee ;  secondly,  an  uudei^tauding,  be- 
tween jthe  donor  and  donee,  that  the  formei;w^^  secure  th^^ 
IfUter.  '  Still,  I  must  i^ay,  that  I  think  Gamors  ^  KnigJU , 
saoMwhat  difficult  to  uphold.        •    .  ,...,,  ^ 

But  it  was  insisted  that  the  possession  of  the  negroes^  yj^as 
in  accordance  with  the  paper,  and  that  this  fact  was  sufficient 
to  make  out  the  delivery  of  the  paper.  But  is  it  triie,  tl^at 
the  possession  of  the  negroes  was  in  accordance  with  U^e 
paper?  The  possession  commenced  in  Mrs.  Stone  with  her 
^st  marriage — a  ti][ne  long  before  the  date  of  the  paper. 
Tl;iere  if  nq  evidence  to  show,  that  she  ever  surrendered  tbi^ 
possessipn  to  her  fathejr,  tl^e  signer  of  this  paper;  nor  is  therq 
d^Yf  to  show  that  she  ever  retcognized  the  deqd,  or  even  kni^tw 
of  its  existence  before  his  death.  True,  she  we;nt  w^tbthe. 
negroes  to  his  house  to  live  with  him,  when  her  first  hus- 
band died;  but  it' is  equally  true,  that  when  she  married 
again  she  went  away  with  the  negroes ;  and  there  being 
nothing  to  show,  that  she  knew  of  the  existence  of  this  paper, 
at  this  time,  it  is  to  be  presumed,  that  she  went  away  holding 
the  negroes  under  the  same  title  under  \yhich  she  had  held 
them,  when  she  came. 

Then,  it  was  said,  that  the  paper  had  been  recorded.    But 
the  act  of  recording  did  not  take  place,  until  after  the  death 
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of  the  signer  of  the  paper.  The  act  therefore,  could  not  be 
his  act ;  and  if  not  his  act,  it  could  not  be  an  act  that  could 
affect  him,  or,  the  paper. 

Upon  the  whole,  then,  we  think,  that  the  evidence  was  not 
sufficient  to  show  a  delivery  of  the  paper.  Consequently,  we 
think,  that  the  Court  below  did  not  err  in  its  final  jud^gment 
made  when  all  the  evidence  was  out,  excluding  the  paper 
from  the  jury. 

It  becomes  unnecessary,  therefore,  to  consider  the  previ- 
ous judgments  of  the  Court,  made  at  successive  stages  of  the 
evidence,  excluding  the  paper. 

Some  interrogatories  were  excluded. 

These,  if  admitted,  would  have  proved,  that  the  negroes 
belonged  exclusively  to  the  two  daughters  of  Mrs.  Burke, 
(afterwards  Mrs.  Stone,)  whereas  the  paper  said,  that  the  ne* 
groes  belonged  equally  to  her  and  the  two  daughters.  The 
interrogatories,  therefore,  could  not  have  supported  the  paper, 
and  the  bill  was  founded  solely  upon  the  paper.  We  see  no 
error,  therefore,  in  the  exclusion  of  the  interrogatories. 

SVe  find  ndthing,  then,  to  reverse,  in  the  action  of  the 
Court  below. 

But  we  do  not  wish  to  be  understood  as  intimating  an 
opinion,  that  the  plaintiffs  in  error,  may  not  have  a  right  of 
action  eis  heirs  of  Jeremiah  Burke.  The  question,  whether 
they  may,  or  may  not,  have  such  an  action,  is  not  presented 
by  their  case  as  that  now  stands. 


Judgment  affirmed. 
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But,  if  theji^ceptiohs  was  signed  by  the  pres  ding  Judge, 
«;iy  wianM^  (Jay  of  November,  1857,  service  W^  acknowl- 
from  suj^he  same  day  by  the  attorney  of  the  opjt  iite  part)'' ; 
i^gjm  was  filed  in  the  Clerk's  office  on  the  5lth  day  of 
\^R  month,  making  in  all  but  eleven  days  from  he  time  the 
>iU  of  exceptions  was  signed  and  certified  to  t'^  time  when 
it  was  filed  with  the  Clerk.  Whereas,  by  tlie  4th  section 
of  the  Act  of  1856,  twelve  days  as  the  law  is  prmted,  or  twen- 
ty, as  it  is  said  to  have  passed^  may  interve^  between  the 
signing  by  the  Judge  and  filing  with  the  'Clerk;  one  day 
more  of  delay  than  actually  transpired  'to  this  casa  We 
must  think,  indeed  we  cannot  doubt  bu*  *that  this  is  a  sub- 
stantial compliance  with  the  Act.  Angir  if  so,  the  exception 
taken  should  not  be  allowed.  *^ 

Having  disposed  of  these  preliminary  questions,  it  only  re- 
mains to  notice  for  a  moment  the  ca^  upon  its  merits. 

The  Judge,  amongst  other  thing^s,  charged  the  jury  that  if 
they  believed,  from  the  evidence  before  them,  that  the  de- 
fendant was  in  adverse  possession  of  the  premises  in  dispute, 
claiming  them  as  his  own,  at  the  time  the  plaintiff  purchased 
the  same  fi'om  Aaron  Hutchinson,  the  grantee,  that  the  stat- 
ute of  32d  Henry  VHI.,  against  maintenance,  in  force  in  this 
Stite,  applied  to  this  case,  and  that  they  must  find  for  the  de- 

fendant 

It  is  conceded  that  if  this  charge  be  wrong,  the  judgment 
is  erroneous  and  must  be  reversed.  While  my  opinion  upon 
this  point  remains  unchanged,  as  expressed  in  the  case  of 
James  Morris  et  aZ.,  against  George  W.  C.  Monroe,  eject- 
ment from  Lee  county,  and  decided  at  Macon  at  the  June 
Term  of  this  Coiirt,  1857,  and  reported  in  ther22d  volume, 
nevertheless,  a  majority  of  the  Court  having  held  otherwise, 
that  case  must  cover  and  control  this.  And  I  feel  that  it 
would  not  be  becoming,  much  less  am  I  required  to  manifest 
by  a  formal  dissent,  my  individual  opinion  whenever  this 
point  comes  up.    It  is  fo*  the  Legislature,  should  it  see  fit. 
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to  speak  authoritatively,  as  to  this  ancient,  aiid  before  the 
case  referred  to,  undisputed  principle  of  the  law  In'this  State, 
80  far  as  1  know  myself,  or  am  informed  by  others.'  *. 


Judgment  reversed. 


Thomas  W.  Oliver  and  Wife,  et  al.,  plaintiffs  in  error,  vs. 
James  G.  Stone  and  Wife,  defendants  in  error. 

Delivery  is  essential  to  a  deed. 

In  equity,  from  Burke  Superior  Court  Decision  by  Judge 
Holt,  at  November  Term,  1857.  * 

Thomas  W.  Oliver  and  Eliza  Oliver,  his  wife,  and  Orren 
D.  Lassiter  and  Mary  Lassiter,  his  wife,  filed  this  bill  against 
James  G.  Stone  and  Eliza,  his  wile,  formerly  Mrs.  Eliza 
Burke,  for  an  account  and  partition  of  certain  negro  slaves 
alleged  to  be  in  defendants'  possession,  and  which  they 
charge  belong  to  them  and'  the  said  defendants,  as  tenants  in 
common,  under  a  certain  deed  of  gift,  executed  by  one  Den- 
nis Glisson,  the  father  of  Mrs.  Stone  and  grand-father  of  Mrs. 
Oliver  and  Mrs.  Lassiter. 

The  defendants  answered  the  bill,  and  denied  that  they 
held  said  slaves  as  tenants  in  common  with  the  complain- 
ants, but  claim  the  same  as  their  individual  absolute  proper- 
ty, and  which  were  given  to  the  defendant,  Mrs.  Stone,  by 
her  father,  the  said  Dennis  Glisspn,  upon  or  during  her  mar- 
riage with  her  former  husband, Burke.    They  fur- 

ther  deny  that  said  Dennis  ever  executed  any  such  deed  as 
that  set  out  in  complainants'  bill ;  that  said  deed,  if  ever  ^ 
signed,  was  never  delivered  but  the  same  remained  in  the  * 
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suffiotent  verdict,  and  the  copy  is  therefore  inadmissiblew 
This  objection  is  based  on  the  mode  of  proceeding  in  Ekig- 
land.  There,  whether  the  trials  are  at  bar  or  at  nisi  priua, 
each  cause  has  its  distinct  jury,  and  the  names  of  the  jurors 
appear  in  the  judgment  roll.  Here,  our  juries  are  empan- 
elled c^ifferently,  and  all  causes  at  issue,  at  one  term  of  the 
Court,  are  submitted  to  juries,  summoned  and  empanelled 
according  to  our  statutes  for  the  trial  of  every  cause  depend- 
ing between  parties  litigating  at  that  term.  Their  names 
appear  on  the  minutes  at  the  beginning  of  the  term.  In  no 
case  tried  by  a  petit  jury,  do  the  names  of  the  jurors  who 
tried  it,  appear  in  the  verdict,  or  annexed  thereto.  The  ver- 
dicts are  usually  signed  by  a  foreman,  but,  if  in  any  case, 
that  be  not  done,  and  the  verdict  appears  in  the  record  with- 
out his  signature,  and  a*  judgment  is  signed  thereupon,  it 
must  be  presumed  that  the  verdict  was  satisfactory  to  the 
Court,  and  deemed  by  it,  to  be  suflScient  in  form  and  sub- 
stance, to  warrant  the  judgment 

We  may,  indeed,  say,  that  if  a  cause  be  tried  in  the  Inferior 
Court,  and  a^  verdict  be  rendered  against  the  defendant,  and 
he  neither  appeals  therefrom,  nor  moves  in  arrest  of  judg- 
menl^  and  the  judgment  of  the  Court  be  entered  up  thereon, 
the  verdict  must  be  considered  sufficient  to  warrant  Ae 
jtldgment,  so  far  as  it  is  entered  in  conformity  thereto.  There 
is  a  verdict  in  the  words  in  this  case,  and  although  it  is  not 
signed  by  the  jury,  or  a  foreman,  as  is  commonly  done,  we 
must  presume  that  it  was  returned  into  Court  as  the  verdict 
of  a  jury,  regularly  empanelled  and  sworn,  in  a  manner  satis- . 
factory  to  the  Court,  which  rendered  judgment  thereon. 


Judgment  reversed*  * 


r  .        I 
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The  Augusta  and  Savaimah  Railroad  Co.,  vs.  McEIiuurry. 
p • 

TJhe  AtTGTTSTA  AND  Savaknah  Railroad  Company,  plain- 
'  ttff  in  error,  vs.  Jambs  R.  McElmurry,  defendant  in  error. 

(!*]  U  in  a  pfoceeding  agaimst  a  Railroad  Company,  it  is  alleged  that  the  injOfy 
complained  of  was  committed  on  a  different  day  from  that  shown  by  the  proo^ 
the  variance  is  not  fatal. 

£2.  an3  3.*]  The  law  requiring  blow  posts  to  be  erected  by  Railrdads,  at  the  dis- 
ta»ee  of  two  hundred  yards  from  crossings,  signals  to  be  given  of  the  ap* 
proach  of  traias,  6ce^  may  be  looked  to,  a«  indicative  of  the  Legislative  mi«d|t 

as  to  the  subject  of  diligence,  in  suits  against  the  company  for  civil  injuries. 

[4.]  A  plaintiff  may  recx>ver  of  a  Railroad  Company  for  an  injury  done  to  his 
person  or  property,  although  not  without  fault  himself,  provided  the  mischief 
was  the  rtsult  of  gross  negligence  on  the  part  of  the  company,  and  conlJ 
have  been  avoided  by  the  ei^ercise  of  ordinary  care. 

[5.]  All  judgments  are  presumed, legal  until  the  contrary  is  shown,  and  thebur> 
den  is  upon  the  plaintiff  in  error  to  make  out  affirmatively  that  the  decision 
compUuiied  of  is  erroneous.  And  he  must  embody  in  his  bill  of  exceptions, 
^opnghof  t|ie  ioftiiiony  to  falisfy  the  reviewing  Court  that  he  is  entitled  to 
the  chnrges  requeated,  not  as  abstract  propositions,  but  as  the  law  of  the 
case  upon  the  facts  proven ;  and  (ailing  to  do  this,  he  must  suffer  the  conse- 
quences. 

{6J\  It  is  taDt  unqualifiedly  true,  that  no  particular  speed  is  required  by  law  of 
Bn^koads.  The  train  must  be  so  cAiecked  as  to  enable  the  engineer  to  stop 
his  machine  at  erossingSf  to  avoid  collisions,  and  it  ifi  not  incumbent  upon  the 
*  plaintiff  to  Show  that  the  speed  was  reckless,  and  that  the  engineer  could 
tmrltere'  stopped  hitf  train  before  reaching  the  crossings':  or  that  he  saw  the 
obetme^n  and  heedlessly  proceeded. 

(7.]  The  fa^uie  of  a  Railroad  train  to  comply  with  'the  requisitions  prescribed 
by  law,  does  not  necessarily  make  a  road  liable  for  damages,  nevertheless  it 

:  will  be  sufficient  usually  to  constitute  optima  facie  case^  or  want  of  due  dili- 
gence. 

.  Jkssefisment  of  Damagesy  in  Richmond  Superior  Coinrt 
Tried  on  appeal  before  HdLT^  Judge,  at  October  Term,  1857. 

Under  the  provisions  of.  the  statute  of  1851X2,  page  108, 
James  R.  McElmurry  served  a  written  notice  on  the  Augus- 
ta and  Savannatf  Railroad  Company  to  appear  at  the  Inferior 
Court  to  be  held  in  and  for  Richmond  county,  on  the  Thurs- 
day after  the  first  Monday  in  March,  1756,  to  show  cause 
why  the  d&mages  should  not  be  assessed  against  said  compa- 
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ny  for  killing  a  negro  woman  belonging  to  plaintiff  of 'the 
value  of  one  thousand  dollars,  and  tearing  to  pieces  and  in- 
jurihg  a  certain  cart  of  the  value  of  thirty  dollars,  **byflie 
running  of  a  car,  engine  or  locomotive  or  other  machinery, 
on  said  road.^'  The  killing  and  injury  were  alleged  to  have 
been  done  by  said  road  **on  the  night  of  the  4th  February, 
1856,  in  the  county  of  Richmond,  at  or  near  the  place  where 
the  common  road  leading  to  BennocVs  old  mill  crosses  the 
Augusta  and  Savannah  Railroad,  the  same  being  neatdr  to 
McBean's  than  to  any  other  station." 

• 

By  consent  of  parties,  the  case  was  transferred  to  the  ap- 
peal docket  of  the  Superior  Court  of  said  counfty.    . 

The  case  came  on  for  trial  on  the  appeal,  at  the  October 
Term,  1857,  of  Richmond  Superior  Court,  Judge  Holt,  jpfe- 
siding :  After  the  testimony  was  closed,  and  aiyiBtfent  by 
counsel,  the  defendant  requested  the  Court  to  chaige  the 
jury  upon  various  grounds,  all  of  which  the  Court  refused, 
save  two. 

To  which  refusal  to  cha^e,  counsel  ^  for  defendattt  excep- 
ted, and  assigns  error : 

1st.  Because  the  Court  declined  to  charge  as  requested  by 
defendant  as  follows :  **  This  suit  being  a  proceeding  under 
a  special  statute,  the  alt^fations  must  conform  to  the  proofe, 
and,  if  the  jury. find  that  the  damage  is  alleged  to  have  been 
committed  on  the  4th,  and  the  proof  shows  that  it  was  done 
(if  at  all)  on  the  5th  of  the  month,  the  verdict  must  be  for 
defendant.'^ 

2d.  Because  the  Court  declined  to  charge  as  request^  by 
defendant  as  follows :  "  The  act  of  January  22,  1852,  is  a 
penal  statute,  and  is  not  the  measure  of  the  defendant's  lia- 
bilities or  of  the  plaintifE^  rights  in  this  civil  suit" 

3d.  Because  the  Court  declined  to  chai^  as  requeisted  by 
defendant  as  follows :  **  The  civil  liability  of  radlroad  «mi- 
panies,  by  the  5th  section  of  said  act,  remains  as  befoire  its 
passage,  and  is  not  affisoted  by  the  act'' 
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4tlL  Because  the  Court  declined  to  charge  as  requested  by 
defendant  as  follows :  ^^  In  an  action  against  a  Railroad  Com- 
pany to  recover  damages  for  injuries  sustained  in  consequence 
of  the  negligent  running  of  rail-road  cars,  in  order  to  war- 
rant a  recovery  by  plaintiff,  it  must  appear  that  the  defend- 
ant's agents  were  guilty  of  negligence,  and  that  the  plaintifl, 
himself,  and  his  servant,  were  free  from  negligence  or  fault ;" 
and  further,  "it  is  necessary  for  the  plaintiff  to  establish  the 
proposition,  that  he  himself  and  his  servant  were  without 
negligence  and  without  fault." 

5th.  Because  the  Court  declined  to  charge  as  requested  by 
defendant  as  follows :  "  The  engineer  was  not  bound  to  hold 
up  his  engine,  provided  he  might  have  stopped  the  machine 
between  the  blowing  post  and  crossing.'' 

6  th.  Because  the  Court  declined  to  charge  as  requested  by 
defendant  as  follows :  "  No  particular  speed  is  prescribed  by 
law,  and  'the  defendants  are  not  liable  unless  the  speed  is 
shown  to  have  been  reckless ;  and  it  is  necessary  for  plaintiff 
to  show,  before  he  can  recover,  that  the  engineer  could  not 
hava  stepped  his  engine  before  reaching  the  crossing,  or  that 
he  saw  the  obstruction  and  heedlessly  proceeded." 

7tb.  Because  the  Court  declined  to  charge  as  requested  by 
deieadi^nt  a3  follows :  "The  failure  to  blow  the  whistle,  to 
cJieck  the  speed,  or  to  erect  sign  boards,  does  not  necessarily 
make  a  road  liable  for  damages  done  on  the  road,"  and  char- 
ged the  same  to  be  a  want  of  due  diligence  by  the  defendant. 

The  charge  of  the  Court  on  the  fourth  point  was  briefly 
ibis:  that  defendants  are  bound  for  reasonable  care  and  dili- 
gence  in  running  their  cars,  and  a  departure  from  the  rules 
of  nitining  prescribed  by  law  is  a  want  of  such  care  and 
diligence; — that  when  the  plaintitf  is  chiefly  in  fault  he  can- 
not maiptain  an  action;  where  the  parties  are  equally  in 
l^olti  lie* cannot  maintain  an  action;   but  that  though  the 
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plaintiff  be  somewhat  in  fault,  yet,  if  the  defendants  have 
been  guilty  of  gross  negligence,  be  may  maintain  an  adiom 

WM.  W.  HOLT,  Jtu^e. 
Dec.  3d, -1857. 

Millers  &  Jackson,  for  plaintiff  in  error. 

Walker  &  Rodgers,  for  defendant  in  error, 

JBkf  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[!•]  Was  the  Court  right  in  refusing  to  change  the  jury, 
that  if  the  injury  was  alleged  to  have  been  committed  on 
the  4th  day  of  the  month,  and  the  proof  showed  that  it  was 
done  on  the  5th,  that  the  verdict  must  be  for  the  defendant  ? 

It  is  argued  that  this  being  a  summary  proceeding,  and  in 
derogation  of  the  common  law,  should  be  construed  strictly. 
Acts  relative  to  raihroads  cannot  be  in  derogation  of  the 
common  law,  for  railroads  were  unknown  to  the  commott 
law  I  and  the  principles  of  the  common  law  applicable-  to 
ordinary  public  roads  and  vehicles,  wquld  not  apply  to  steam 
endues  with  their  tremendous  speed  and  power.  Jones's 
Forms  is  a  great  innovation  upon  the  common  law,  and  yei 
being  intended  to  advance  the  remedy,  are  liberally  constr^^ 
ed.  Railroad  acts,  we  apprehend  should  not  be  construed 
Hiore  strictly  than  penal  statutes,  and  no  such  rule  as  to  th'^ 
lime  laid  in  the  indictment  is  observed  in  criminal  proceed-- 
ings. 

The  act  itself  evidently  contemplates  some  latitude  in  tMa 
vespect  The  notice  given  is  to  contain  a  staiem^t  of  tlMT 
ium  and  place  of  the  injury,  '^  as  near  as  cftn  be  ascertained  ;^> 
but  it  is  not  required  that  it  should  set  forth  precitely  wkeM^ 
and  where  the  damage  was  perpetrated.  FampfUet  LM$j 
lS53-'4,^.  93. 

£s.  and  3.]  As  to  the  2d  request,  ii  is  not  pteteodtd  thali 
the  Act  of  22d  January,  18^2,  is  the  »easuie  oi  tMe  d^^lld''* 
ant's  liability  or  of  the  plaintiff's  rights  in  a  civil  suit    We 
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do  not  know  that  we  correctly  apprehend  the  meaning  of  the 
terms  in  which  this  request  was  made.  We  do  not  suppose, 
that  because  this  act  imposed  a  fine  of  111,000  upon  one  offi- 
cer  and  of  #500  upon  another  for  violating  its  provisions, 
that  therefore  ( 1,000  or  iS500  was  the  measure  of  damages 
for  the  destruction  of  property  regardless  of  its  real  value. 
The  word  measure,  was  not  used  with  etymological  accura- 
cy. It  was  simply  meant  to  affirm  by  the  2d  and  3d,  that 
the  act  had  nothing  to  do  with  the  civil  Uability  of  the  com- 
pany. 

If  we  are  right  in  this  construction,  then  we  must  dissent 
firom  the  proposition.  The  Act  certainly  has  something  to 
do  with  the  matter.  In  requiring  blow  posts  to  be  erected 
at  the  distance  of  two  hundred  yards  from  the  crossings  and 
signal  to  be  given,  of  the  approach  of  the  train,  and  to  check 
the  speed  of  the  engine,  so  as  to  put  it  in  the  power  of  the 
engineer  to  stop  entirely,  to  prevent  collision  at  the  crossings, 
auad  making  it  penal  to  omit  these  duties,  the  L^islature  in- 
tended to  indicate  in  unmistakeable  language  the  views  it  en- 
tartained  upon  the  subject  of  negligence,  as  to  this  particular 
class  of  injuries.  Hence  the  remark  which  fell  from  this 
Court,  through  kindness  to  railroads,  in  a  former  opinion, 
that  they  would  do  well  to  look  to  these  provisions  of  the 
law.  A  failure  to  do  so,  and  damage  resulting  therefrom, 
would,  to  say  the  least  of  it,  make  out  a  prima  facie  case 
against  the  company.  We  suppose  that  the  declaration  in 
the  5th  section  of  the  act,  that  the  civil  liability  of  the  com- 
pany remained  as  before  its  passage,  was  intended  merely  to 
negative  the  inference,  that  this  civil  liability  was  discharged 
in  consequence  of  the  penalties  imposed  by  the  act  In  oth- 
er words,  to  rebut  the  presumption  that  the  civil  injury  was 
meiged  in  the  crime. 

[4.]  According  to  the  previous  adjudications  of  this  Ck)urt 
in  18th  ajdd  19th  Georgia  Reports^  in  which  the  Macon  and 

* 

Western  Raihroad  Company  was    defendant,  this  4th  re* 
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quest  does  not  state  the  law  correctly.  It  i$  Rot  necessary  to 
enable  the  plaintiff  to  recover,  to  show,  that  he  is  witboHi 
fault.  On  the.contrary>  the  learned  Judge  has  stated  tjbe 
rule  correctly,  one  enunciated  by  this  Court  after  much  de* 
liberation,  and  one  which  approximates  perhaps,  as  near  lo 
accuracy  as  is  possible  in  such  cases.  It  is  this,  that  al« 
though  the  plaintiff  be  somewhat  in  fault,  yet  if  the  defend- 
ant be  grossly  negligent,  and  thereby  occa^oned  or  did  oat 
prevent  the  mischief,  the  action  may  be  maintained. 

[5.]  The  next  assignment  of  error  is,  that  ^he*  Court  de- 
clined to  charge  the  jury  when  requested,  that  the  engiflea^ 
was  not  bound  to  hold  up  his  engine  provided  he  might  have 
stopped  the  machine  between  the  blowing  post  and  cros^ing^. 

As  to  this  request,  we  have  this  to  say,  that  while  it  ngiaf 
be  true  in  the  extreme  case  put  by  the  Jearned  coui^,  that 
if  the  train  be  merely  dragging  along  at  a  snails  paee^  it  jiif^y 
not  be  necessary  further  to  check  its  speed,  still  unlesS'tjbe; 
proof  showed  that  such  was  the  feet  in  this  ease,  we  af^  not 
authorized  to  reverse  the  judgment.  The  state' of  >  <biftgs 
conjectured,  is  neither  more  nor  less,  than  that  esauMd  by 
the  statute.  To  be  moving  at  the  rate  of  fifty  yands  an  hou», 
is  to  check  the  engine,  so  as  to  have  it  completely  under  the 
control  of  the  engineer.  And  that  is  all  the  law  demands. 
All  judgments  are  presumed  legal  until  the  contrary  appeam: 
and  the  burden  is  upon  the  plaintiff  in  error)  ^to  show  at&r- 
matively  that  the  decision  complained  of  is  erroneous,  ajpd  . 
he  must  embody  in  his  bill  of  exceptions,  enough  of  .the 
testimony  to  satisfy  the  reviewing  Court,  that  he  was  entitled 
to  the  charge  asked,  not  as  an  abstract  proposition,  but  as  the 
law  applicable  to  the  actual  proof  in  the  case.  Failing  to 
do  this,  he  must  suffer  the  consequences. 

[6.]  We  take  issue  with  the  able  counsel,  as  to  the  law-of 
case  as  set  forth  in  the  sixth  request  to  charge.  A  particular 
speed  is  required,  at  or  near  the  crossings.  The  train  must 
be  so  checked  as  to  enable  the  engineer  to  stop  his  machine 
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at  erodsings.  And  it  is  not  incumbent  upon  the  plaintifi*  to 
prove,  that  the  speed  was  reckless,  and  that  the  engineer 
could  not  have  stopped  the  train  before  reaching  the  cross- 
ing: or,  that  he  saw  the  obstniction  and  heedlessly  proceed- 
ed. Suppose  the  contrary  of  all  this  be  true ;  still  if  the  sig- 
nal was  not  given  at  the  distance  of  two  hundred  yards  to 
put  the  other  party  on  their  guard,  the  company  might  be 
made  liabla  And  in  addition  to  this,  we  have  the  same  re- 
ply to  make  as  to  the  proof,  that  we  did  under  the  5th  as- 
signment, and  that  is,  that  the  circumstances  of  the  case  did 
not  justi^  this  request 

[7.]  And  so  of  the  last  request.  While  it  may  be  conced- 
ed, that  the  failure  of  the  train  to  comply  with  the  duties 
prescribed  by  the  statute,  does  not  necessarily  make  a  road 
liable  for  damages,  still  it  will  constitute  a  prima  facie  case, 
and  usually  will  be  sufficient  to  establish  a  want  of  due  dili- 
gence. 

No  new  trial  was  applied  for  in  this  case ;  and  therefore 
under  the  Act  of  1853,  1854,  as  interpreted  by  this  Court, 
any  misdirection  does  not  per  se  entitle  the  party  cast  to  a 
new  trial  It  may  be,  that  the  evidence  entitled  the  pafty  to 
the  chains  requested,  still  if  no  injury  resulted  from  the  re- 
fusal of  the  Court  to  give  them,  or  substantial  justice  was 
done,  we  have  not  felt  constrained  to  grant  a  new  trial,  unless 
a  motion  was  made  for  that  purpose  and  refused  in  the  Court 
below. 

Judgment  affirmed. 
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The  Justices  or  the  Inferior  Court  of  Richmond  Covsty, 
vs.  The  State,  Ex.  Rel,  Lemuel  Dwelle,  Sr.,  defendant 
in  error. 

The  county  is  not  liable  to  pay  a  person  for  food  and  lodging  furnished  by  him 
to  a  jury ;  and  this  ah  hough  he  may  have  been  ordered  by  the  Court  to  charge 
his  account  to  the  county. 

Mandamus,  in  Richmond  Superior  Court.    Decision  by 
I      Judge  Holt,  at  October  Term,  1857. 

At  the  April  Term,  1857,  of  Richmond  Superior  Court, 
Judge  Holt  ordered,  that  the  petit  jurors,  while  engaged  and 
detained  in  the  trial  of  criminal  cases,  be  furnished  with 
food  and  lodging.  By  virtue  of  this  order,  the  Sheriff  engag- 
ed or  made  arrangements  with  Lemuel  Dwelle,  Sr.,  to  pro- 
vide the  jurors  with  said  bdard  and  lodging,  who,  at  the  termi- 
nation of  the  Court,  rendered  his  account  therefor,  amount- 
ing to  $186,  which  was  allowed  by  the  presiding  Judge. 
Dwelle  afterwards  presented  his  account  for  payment  to  the  In- 
ferior Court,  who  refused  to  pay  the  same,  and  he  therefore 
applied  to  the  Superior  Court  for  a  mandamus  to  compel  said 
Inferior  Court  to  grant  him  an  order  upon  the  county  Treas- 
urer for  the  payment  of  his  account 

In  answer  to  the  rule  nisiy  the  Justices  of  the  Inferior 
Court  showed  for  cause, 

1st.  That  there  was  no  funds  in  the  treasury  for  the  pay- 
ment of  said  demand. 

2d.  That  there  was  no  law  requiring  or  authorizing  ih& 
payment  of  said  demand. 

Upon  the  hearing,  the  presiding  Judge  of  the  Superior 
Court  held  the  showing  insufficient,  and  ordered  the  mltnda- 
mus  to  issue.  To  which  decision  the  Justices  of  the  InfeHor 
Court  excepted.  .  .:  i 

W.  T.  Gould,  for  piaintiff  in  error.  ,  *  ** 

W.  G.  Johnson,  for  defendant  in  error. 
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By  the  Court. — Bennino,  J.  delivering  the  opinion. 

We  do  not  know  of  anything,  in  any  Jaw,  that  makes  the 

county  liable  to  pay  for  the  food  and  lodging  furnished  to  a 
jury. 

It  is  not  contended,  that  there  is  anything  having  this  ef- 
fect, in  the  common  law. 

But  it  is  said,  that  there  is  something  having  the  effect,  in 
AeActof  1831,  to  amend  the  oath  of  bailiffs.    But  surely 
that  cannot  be  true,  rather  the  reverse  of  it^  must  be  true. 
The  second  section  of  the  Act  is  in  thesa^Cfofds :  "whenever 
it  shall  so  happen,  that  the  iuryisjawrfned  in  the  investiga- 
tion of  any  case,  for  a  leu«J>6fa^  which  exposes  them  to 
hanger  or  cold,  the  Cm|ff^y^  on  application  from  said  jury, 
direct  them  to  be  fij|{^shed,  at  their  own  expense,  with  such 
aourishments^^^  his  own   judgment  may  seem  just  and 
Proper,  au^n^^j^  ^y^^^  ^o  have  provisions  or  fire,  or  either, 
^^stances  should,  in  the  judgment  of  the  Court,  re- 
1  *^55^     Cobb  Dig.,  554. 

J  *e  the  idea  that  the  "nourishments"  are  to  be  furnished 

I  *e  expense  of  the  county,  is  excluded. 

I  rhe  oath  prescribed, is  as  follows:   "You  shall   take   this 

'  and  all  others   committed   to  your  charge,  during  the 
fresent   term,  to  the  jury-room  or   some  other  private  and 
.convenient  place,  where  you  shall  keep  them  without  meat, 
drink  or  fire,  candle-light  and  water  only  excepted,  (unless 
otherwise  directed  by  the  Court,")  &c. 

In  this,  there  is  nothing  in  the  least,  inconsistent  with  the 
second  section,  nothing  that  favors  the  idea,  that  the  jury,  in 
any  case, ,  is  to  be  fed  and  lodged  at  the  expense  of  the 
eoun^y*  It  was  not  insisted  that  there  is  any  other  statute 
bearing  upon  the  subject 

It  was  said,  however,  that  some  liability  of  this  kind,  in 
the  public,  is  necessary  to  the  administration  of  justice.  But 
there  was  a  time,  when  nobody  thought  that  such  a  liability 
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exists;  a  time,  when  there  was  no  practice  or  example  of 
laying  the  expense  of  feeding  and  lodging  a  jury  on  the  pub- 
lic. Yet,  during  that  time^Justice  was  administered.  £lven 
up  to  the  present  time,  it  continues  true,  I  believe,  of  other 
States  of  this  Union,  and  also,  true  of  England,  that  this  ex- 
pense is  not  laid  on  the  public. 

We  think,  then,  that  the  county  of  Richmond,  was  not  li- 
able to  pay  Mr.  Dwelle,  Iiis  account  for  food  and  lodging  fur- 
nished by  him  to  the  jury,  and  consequently  that  the  decis- 
ion excepted  to  was  wrong. 

We  do  not  mean  to  intimate,  that  the  Court  below  did  not 
have  the  power  to  allow  the  jury  to  refresh  themselves  at 
their  own  expensa 

Judgment  reversed. 


John  Silcox  &  Wife,  plaintifis  in  error,  vs.  John  Nelson  et 

al.,  ex'rs,  defendants  in  error. 

[1.]  A  party  claiming  a  I«gacy  as  lapsed  to  the  heir  at  law,  on  the  ground  that 
the  legatee  named  in  the  will  has  had  iio  existence,  must  make  clear  and 
satisfactory  proof  of  the  allegation,  to  entitle  himself  to  it. 

[2.]  A  legacy  lapsed,  does  not  fall  into  the  residuum,  where  it  is  maniibst, 
from  the  will,  that  the  testator  did  not  intend  that  the  residuary  legatees 
from  the  nature  of  the  bequests  or  devises  to  them,  should  take  anypart  of  a 
legacy. 

[3.]  When  residuary  legatees  are  not,  from  the  construction  placed  upon  the 
will,  interested  in  the  question  of  lapse^  they  are  not  necessary  parties  to  the 
bill. 

In  Equity,  from  Richmond   Superior  Court    Tried  by 
before  Judge  Holt,  at  October  Term,  1857.  ^ 

This  bill  was  filed  by  John  Silcox  and  Charlotte  his  wife, 
formeriy  Charlotte  Nelson,  widow  of  Matthew  Nelson,  de- 
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ceased,  against  John  Nelson  and  James  Harper,.executors  of 
said  J^att hew,  fojr  the  recovery  of  the  sum  of  two  thousand 
dollars,  with  interest,  claimed  by  complainants,  as  heirs  at 
law,  of  said  deceased,  the  same  being  a  legacy  "bequeathed 
by  testator  to  the  trustees  of  the  Braithwaite  School  in  the 
Parish  of  Ripon,  county  of  York,  in  England,  and  which 
legacy  complainants  allege  lapsed,  and  belongs  to  the  heirs  at 
law  of  deceased. 

The  following  is  a  copy  of  the  last  will  and  testament  of 
said  Matthew  Nelson,  deceased. 

GEORGIA,  Richmond  County: 

I,  Matthew  Nelson,  of  Augusta,  in  the  State  of  Georgia, 
being  of  sound  mind  and  memory,  do  make  this,  my  last 
will  and  testament,  in  manner  and  form  following : 

I  desire  all  my  property,  both  real  and  personal,  except  my 
wearing  apparel,  furniture  and  real  estate  and  negroes  here- 
inafter specially  bequeathed,  to  be  sold  at  the  discretion  of 
my  executors  hereinafter  named,  and  the  proceeds,  after  pay- 
ment of  my  just  debts  and  funeral  expenses,  to  be  distribut- 
ed in  the  following  manner: 

I  give  and  bequeath  to  my  beloved  wife,  Charlotte,  my  ne- 
gro woman  named  Kezia  and  her  two  children,  and  such 
portion  of  household  and  kitchefi  furniture  as  she  may,  in 
her  opinion,  require  for  her  own  use.  I  also  give  and  be- 
queath to  my  said  wife  Charlotte,  during  her  life,  my  dwell- 
ing house,  with  its  appurtenances,  and  the  land  adjoining 
the  same,  between  Walker  street  on  the  north,  Fen  wick 
street  continued  on  the  south,  McKinnie  street  on  the  east, 
and  Meigs'  line  on  the  west;  and  at  the  death  of  my  said 
wife,  it  is  my  will  that  my  ^aid  dwelling,  appurtenances  and 
the  land  within  the  above  described  bounds,  shall  descend  to 
my  nephew,  John  Nelson  and  his  heirs.  I  also  give  and  be- 
cfieath  to  my  said  wife  Charlotte,  obe^hird  part  of  all  the  rest 
and  residue  of  my  estate,  not  heretofore  divided  away,  to  be 
.  paid  to  her  within  a  reasonable  time  after  sale  of  my  estate- 
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My  will  and  desire  is,  that  one  other  third  part  of  my  es- 
tate, not  hereinbefore  divided  away,  may  be  equally  dmded 
between  my  brother  Peter  and  all  my  nephews  and  nieces^ 
and  the  three  children  of  my  beloved  wife  Charlotte,  to  be 
paid  to  them  as  soon  as  convenient,  after  the  sale  of  my  es- 
tate. 

My  will  and  desire  further  is,  that  the  remaining  third  of 
my  estate,  not  hereinbefore  divided  away,  may  be  dispos- 
ed of  as  follows :  that  is  to  say,  that  the  sum  of  two  thousand 
dollars  be  invested  in  stock  by  my  executors  hereinafter  nam- 
ed)  and  that  the  income  of,  the  same  be  remitted  annually 
to  the  Trustees  of  the  Braithwaite  School  in  the  Parish  of 
Kipon,  and  county  of  York,  in  England,  for  the  use  of  said 
school^  and  for  the  purpose  hereinafter  mentioned  The 
trustees  of  said  Braithwaite  School  to  be  elected  tri-annually 
by  the  parents  and  guardians  of  the  children  legally  entitled 
to  the  use  of  said  school,  and  said  trustee^  to  have  a  vote  in 
tl\e  selection  of  the  teacher  or  teachers,  and  to  have  the  privi- 
lege of  admitting  to  the  use  of  the  school,  ten  poor  scholars, 
whom  he  considers  the  most  deserving. 

My  will  also  is,  that  the  first  year's  inc6me  of  said  in- 
come, may  be  applied  to  the  repair  of  said  school  house  and 
its  appurtenances,  and  that  of  the  income  of  all  subsequent 
years  from  said  sums,  two-thirds  be  allotted  to  the  teacher 
or  teachers,  and  the  remaining  third  to  be  appropriated  to 
paying  the  expense  of  three  respectable  weekly  news- 
]^pers  for  the  use  of  the  school  and  the  neighboring  inhabi- 
tants, and  the  purchase  of  books  for  the  school,  or  to  form  a 
library  and  for  the  purpose  of  stationary  for  said  school. 

My  desire  is,  that  the  remainder  of  said  third  part  of  my 
estate,  afiter  investing  two  thousand  dollars  in  stock  for  the 
purpose  aforesaid,  may  be  applied  id  some  charitable  or  be- 
nevolent purpose  6r  purposes  in  Augusta,  at  the  discretion 
of  my  executors  hereinafter  named.  0 

I  nominate  and  appoint  my  said  nephew  John  Nelson 
and  my  friend  James  Harper  of  Augusta,  executors  of  this 
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ceased,  against  John  Nelson  and  James  Harper,.execntorsof 
said  J^fatlhew,  for  ihe  recovery  of  the  sum  of  two  thousand 
dollars,  wilh  interest,  claimed  by  complainants,  as  heirs  at 
law,  oX said  deceased,  the  same  being  a  legacy  "bequeathed 
by  testator  to  the  trustees  of  the  Braithwaite  School  in  the 
Parish  of  Ripon,  county  of  York,  in  England,  and  which 
legacy  complainants  allege  lapsed,  and  belongs  (o  the  heirs  at 
law  of  deceased. 

The  following  is  a  copy  of  the  last  will  and  testament  of 
said  Matthew  Nelson,  deceased. 

GEORGIA,  Richmond  County: 

I,  Matthew  Nelson,  of  Augusta,  in  the  State  of  Georgia, 
being  of  sound  mind  and  memory,  do  make  this,  my  last 
will  and  testament,  in  maimer  and  form  following : 

I  desire  all  my  property,  both  real  and  personal,  except  my 
wearing  apparel,  furniture  and  real  estate  and  negroes  here- 
inafter specially  bequeathed,  to  be  sold  at  the  discretioa  of 
my  executors  hereinafter  named,  and  the  proceeds,  after  pay- 
ment of  my  just  debts  and  funeral  expenses,  to  be  distribut- 
ed in  the  following  manner: 

I  give  and  bequeath  to  my  beloved  wife,  Charlotte,  my  ne- 
gro woman  named    Rezia  and    her  two  children,  and  such 
portion  of  household  and   kitchen  furniture  as  she  may,  in 
her  opinion,  require  for  her  own   use.     I  also  give   and  be- 
queath to  my  said  wife  Charlotte,  during  her  life,  my  dwell- 
the  land   adjoining 
the  north,  Fenwick 
ie  street  on  the  east, 
fie  death  of  my  said 
,  appurtenances  and 
nds,  shall  descend  to 
I  also  give  and  be- 
Td  part  of  alt  the  rest 
divided  away,  to  be 
ier  sale  of  my  estate- 
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same ;  that  said  l^acy  has  remained  in  the  hands  of  the  ex- 
ecutors;  unclaimed  ever  sinee  testator's  death,  now  about  IS^ 
years ;  and  that  during  all  that  time  they  have  had  the  use 
and  benefit  thereof 

The  bill  prays  that  the  defendants,  as  executors,  be  com* 
polled  to  account  for  and  pay  over  to  complainants,  as  hem* 
at  law,  the  said  sum  of  two  thousand  dollars  and  the  inter* 
est  thereon. 

The  defendants  answered  the  bill,  and  the  cause  was  tried 
upon  the  bill,  answer  and. replication* 

Counsel  for  complainants  relied  uppn  the  following  por- 
tions of  defendant's  answer,  as  evidence  to  prove  the  non- 
existence of  the  legatee  named  in  the  will,  and  to  establislv 
complainants'  right  to  the  same  as  a  lapsed  legacy,  viz : 
-"That  shortly  after  the  death  of  Nelson,  in  1839,  a  copy  of 
his  will  was  forwarded  by  defendants  to  Peter  Nelson,  a 
brother  of  testator,  residing  in  the  county  of  York,  England^ 
the  supposed  place  of  residence  of  the  trustees  of  the  Braith- 
waite  School,  in  the  Parish  of  Ripon,witht  he  request  that  he 
would  furnish  them  with  the  copy  will  forwarded,  to  the  end 
that  there  might  be  a  demand  for  and  receipt  of  the  amount 
of  said  legacy,  under  said  will." 

^'That  several  years  after,  a  letter  was  received  by  defen- 
dants, which  has  been  lost  or  mislaid,  and  writer's  name  not 
recollected,  but  the  writer  professing  to  have  authority  from 
the  trustees  to  receive  payment  of  said  legacy.  But  defen- 
dant, John -Nelson  having  doubts  as  to  the  character  and  au- 
thority of  the  applicant,  wrote  to  him,  by  advice  of  counsel 
what  was  necessary,  but  no  ajiswer  was  ever  received." 

**That  since  the  filing  of  this  bill,  the  defendant,  John  Nel- 
son had  written  to  one  John  Nelson  of  the  county  of  York,. 
England,  a  nephew  of  the  testator,  asking  his  aid,  and 
through  him,  that  of  others,  in  putting  in  movement,  the  par- 
ty or  parties  entitled  to  the  legacy,  but  all  efforts  to  attain  thai 
end, have,  so  far  as  these  defendants  are  informed,  been  so  far 
imavailing." 
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The  presiding  Judge  chai^ped  the  jtiry3  ^that  itwas  incnm- 
bent  on  complainants  to  show  that  nostich  *  |^rsou  as  the 
legatee  exisffed^  before  the  legacy  can  lapse;"  *that  this  must 
be  shown  by  evidence,  and  that  there  was  no  evidence  ad- 
duced, except  the  answer;  that  the  non-existence  of  the  lega- 
tee being  chai^d,  it  must  be  proved." 

"That  if  the  legacy  be  lapsed,  it  becomes  a  rMirfut/T//,  to  be 
divided  among  the  residuary  legatees  under  the  provisions  of 
the  will;  that  if  the  jury  find  it  be  a  lapsed  legacy,  it  did,  in  the 
opinion  of  the  Court,  go  into  the  residuum,  and  if  it '  went 
there^  then  the  complainants  could  not  recover,  and  the  ver- 
dict must  be  for  the  defendants,  because  a  residuary  legatee 
could  not  recover  his  portion  of  a  residuum  alone,  but  must 
join  all  the  residuary  legatees  as  parties." ' 

The  jury  found  for  the  defendants,  and  complainants  ex- 
cept and  assign  as  error  the  charges  of  the  Court  above 
stated. 

Jvo.  C«  Sn££d,  for  plaintifis  in  error. 

W.  T.  Gould,  for  defendants  in  error. 

Jfy  the  Court, — McDonald  J.,  delivering  the  opinion. 

The  bill  in  Chancery,  on  the  trial  of  which,  the  errors  as- 
signed are  allied  to  have  been  committed  by  the  presiding 
Judge  in  the  Court  below,  was  instituted  by  the  complainants 
claiming,  as  having  lapsed,  the  legacy  of  $2000  directed  by 
the  testator  to  be  invested. in  stocks,  the  income  of  which  was 
directed  to  be  paid  to  the  Braithwaite  school  in  York  county, 
England,  and  alleging  that  the  complainant,  Charlotte  Silcox, 
is  the  heir  at  law,  of  the  testator,  and  under  that  title,  insist- 
ing that  the  said  sum  and  its  accumulations,  belong,  of  rights 
to  her,  and  praying  that  it  may  be  so  decreed.  The  answer 
claims  that  if  the  legacy  has  lapsed,  it  fell  into  the  general 
residuum,  and  is  distributable  as  the  will  directs.    The 
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cause  went  to  trial  on  the  bill  and  answer.  The  points  sub- 
mitted by  complainants'  counsel,  the  parts  of  the  answer  re- 
lied on  by  them,  the  charge  of  the  Court  below,  and  the  ex- 
ceptions thereto,  presented  to  this  Court  as  assignments  of 
error,  are  set  forth  in  the  statement  of  the  case. 

[1.]  The  charge  of  the  Court  in  regard  to  the  proof  of  the 
lapse  of  the  legacy  is  correct  in  all  respects.  A  complain- 
ant, who  claims,  as  heir  at  law,  jbl  legacy,  which  he  alleges, 
has  lapsed,  because  of  the  non-existence  of  the  legfitee 
named  in  the  will,  must  entitle  himself  to  it  by  clear  and 
satisfactory  proof  of  that  all^ation.  The  proof  relied  on 
in  this  case,  shows  that  but  little  effort  was  made  by  the 
executor  or  any  one  else,  to  prove  the  existence  or  non-exis- 
tence of  the  legatee  entitled  to  the  two  thousand  dollars  un- 
der the  will.  Indeed,  as  far  as  it  goes,  it  establishes  a  strong 
probability,  that  by  the  use  of  a  little  diligence  and  efibrt, 
the  legatee  might  have  been  found. 

[2.]  We  think  the  Court  erred  in  charging  the  jury,  tha 
if  the  legacy  be  lapsed,  it  becomes  a  residuumy  to  be  divided 
among  the  residuary  legatees,  under  the  provisions  of  the 
will.  Where  the  residuum  is  given  in  distinct  parcels,  as  in 
this  case,  or,  to  several  as  tenants  in  common,  it  is  to  be  in- 
ferred that  the  testator  did  not  intend  that  lapsed  l^acies 
should  fall  into  the  residuum,  but  it  is  to  be  presumed  in 
such  case,  that  he  had  expressed  all  that  each  residuary 
legatee  should  take.  The  case  of  Loj/d  ve.  Loyd^  reported  in 
4  BtcBoan^  231,  is  very  like  this.  There,  the  residue  was  to 
be  divided  in  three  portions,  and  one  third  was  given  to  A* 
another  third  to  B.,  and,  as  to  the  other  third,  d^SOO,  part 
thereof  to  C,  and  the  residue  and  remainder  of  such  third  ta 
other  parties,  and  C.  died  in  the  life  time  of  the  testatrix.  It 
was  held,  that  the  J8500  lapsed  to  the  next  of  kin. 

[3.]  From  the  interpretation  of  this  will,  it  follows  that  the 
residuary  legatees  cannot  be  interested  in  the  question  o 
lapse,  and  are  not,  therefpre,  necessary  parties. 

Judgment  reversed. 
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EzEKiEL  Clifton,  plaintiflf  in  error,  vs.  John  Livor,  et  al.,  de- 
fendants in  error. 

[IS]  If  a  party  is  prevented  by  sickness  from  appearing  at  the  proper  Court,  at 
the  proper  lime,  to  make  his  defence  at  law,  he  ia  entitled  to  relief  in  a 
Court  of  Equity. 

[2.  J  No  appealliea  from  a  rule  absolute  awarded  by  the  Courts  for  the  foreclosure 
of  a  mortgage. 

(3.f  Where  a  defence  is  purely  equitable,  a  party  is  not  foreclosed  from  assert- 
ing his  right,  by  suflering  judgment  at  law  to  go  againt  him. 

In  Equity,  from  Emmanuel  Superior  Court    Decision  by 
Judge  Holt,  at  chambers,  October  2, 1857. 

This  was  a  bill  for  injunction  and  relief,  filed  by  Ezekiel 
Clifton,  against  John  Livor. 

The  bill  alleges  that  Livor,  of  the  State  of  New  York,  ap- 
plied to  complainant,  and  represented  to  bin),  that  he  could, 
by  a  new  process^  teach  him,  in  the  space  of  60  days,  a  thor- 
ough knowledge  of  surveying,  etymology,  syntax,  single  and 
double  rule  of  three,  analysis,  interest,  discount,  loss  and  gain, 
equation,  partnerships,  square-root,  book-keeping,  and  simple 
equations  of  algebra.  That  complainant,  an  uneducated 
man,  and  relying  upon  the  representations  and  promises  of 
said  Livor,  entered  into  an  agreement  with  him,  to  teach 
complainant  the  said  branches  of  an  education,  and  in  con- 
sideration thereof,  executed  and  delivered  to  him  twenty  (20) 
promissory  notes,  each  for  thirty  dollars,  amounting  in  the 
whole  to  the  sum  of  J600  \  and  for  the  security  of  the  pay- 
ment thereof,  executed  to  Livor  a  mortgage  on  two  tracts  of 
land,  containing  about  780  acres,  situated  in  the  county  of 
Elmmanuel 

That  Livor,  on  his  part,  executed  and  delivered  to  com- 
plainant, the  following  instrument  of  writing,  viz :  • 
Gboroia,  Emmanuel  County, 

I,  John  Livor,  do  agree  to  teach,  from  the  20th  January, 
1851,  for  the  term  of  3  months,  considering  twenty  days  as 
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one  month,  to  Ezekiel  Clifton,  for  the^  purpose  of  imparting 
(he  foll6win^  branches':  The  kit  comrtionly  used' for  stirv^y- 
ihg;  etymology  and  syfetax'  of  E.  ■gmmtttir;  CI  arithmetic, 
consisting  of  the  single  tad  iJoable  rul6  dfthVee  by  ^rraly^i^, 
irtterest,  disconnt,- loss  and  gain,  equation  of  time,  partner- 
ships and  square-root,  also  the  art  of  book-keeping,  and  the 
simple  equations  of  algebra. 

'  Forth^more,  thfe  said  E^eWd  Clifton  is  empotret^d  to  foi- 
low  me  up,  for  the  purpose  of  being  taught  and  improved  in 
the  above  branches,  after'  the  expiration  of  time  above  men> 
tioned,  free  of  charges.  I  also  agree  that  all  noties  I  hold 
agaiiist  Ezekiel  Clifton,  shall  be  mill  and  void,  if  I  do  not 
comply  with  the  terms  above  mentioned. 
The  school  is  to  begin  on  the  above  date. 

JOHN  UVOR. 
« 
The  bill  further  states,  that  Livor,after  teaching  only  twen- 

ty  days,  left  for  parts  unknown,  and  wholly  failed  to  teach 
Complainant  the  branches  enumerated  in  said  agreement, 
8tnd  took  with  him  the  nbtes  and  mortgage,  obtained  upon 
representations  which  turned  out  to  be  false  and  fraudulent. 

That  afterwards,  said  Livor,  by  his  attorney,  A.  H.  H. 
Dawson,  at  the  October  Term,  1855,  of  Emmanuel  Superior 
Court,  procured  a  rule  nisi,  returnable  to  April  Term,  1856, 
to  foreclose^said  mortgage  That  for  providential  causes  said 
April  Term  was  not  held,  and  complainant,  therefore,  had 
no  opportunity  to  make  his  defence.  At  the  September 
Term,  1856,  complainant  was  too  sick  to  attend  Court,  until 
the  evening  of  the  second  day  of  the  Term,  and  before  his 
arrival  said  rule  had  been  made  absolute,  although  his  coun- 
sel had  moved  the  Court  to  allow  complainant  until  the  last 
day  of  the  Term  to  file  his  defence,  and  which  was  refused. 

That  upon  said  judgment  of  foreclosure  a  Ji,  fa,  issued, 
and  was  levied  upon  the  mortgaged  premises,  which  were 
sold  on  the  first  Tuesday  in  March,  1857,  by  the  Sheriff  of 
Emmanuel  county,  who,  by  the  direction  of  A,  H.  H.  Daw- 
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8(^1^  aMorpsy  (qt  Livor,  bi4  off  said  laod  for  DairsoQ,  at  aad 
foE  the  sum  of  nine  kuqdred  dollars;  said  Dawson  not  be- 
ing proseqt  himself  or  by  any  agent  save  tbe  SheriflL  Thajt 
no  money  has  been  paid  by  Dawson  upon  his  said  purchase, 
and  no  titles  made  to  him  by  said  Sheriff,  and  complainant 
is  still  in  possession  of  the  premises,  but  Dawson  is  threaten- 
ing to  turn  him  out. 

The  prayer  of  the  bill  is,  that  Livor  and  his  attorney,  Daw- 
son, bo  decreed  to  surrender  said  notes  and  mortgages,  and 
that  that  they  be  declared  null  and  void  and  cancelled ;  that 
the  judgment  of  foreclosure  and  >?.y*a.  thereon,  be  annulled 
-and  set  aside.  That  said  sale  be  declared  a  nullity,  and  said 
defendants  be  perpetually  restrained  and  enjoined  from  fur- 
ther proceedings  under  said  judgment  and>?. /a.,  and  under 
said  illegal  sale  of  said  premises. 

Upon  hearing  the  bill,  the  Chancellor  made  the  following 
order,  to-wit : 

Read,  considered  and  sanctioned,  as  far  only  as  relates  to 
the  sale  under  the  mortgago^/o.  complained  of.  Let  sub- 
poenas be  issued  as  prayed  for,  and  an  injunction  to  restrain 
all  further  proceedings  under  said  sale.  The  injunction  to 
continue  until  the  further  order  of  the  Court. 

(SignedJ        WM.  W.'HOLT, 

Judge  S.  C.y  M.  out. 

To  which  order,  counsel  for  complainant  excepts,  because 
the  same  is  only  a  partial  one,  and  extends  only  to  the  sale 
made  by  the  Sheriff  and  the  proceedings  thereon,  whereas, 
the  prayer  of  the  bill  is  to  enjoin  and  restrain  defendants 
from  any  proceedings  in  the  premises. 

W.  B.  Gaulden,  for  plaintiff  in  error. 
A.  H.  H.  Dawson,  for  defendants  in  error. 
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By  the  CpurL — Lumpkin,  J.  delivering  the  opinion 

This  was  an  application  by  bill  for  relief  and   injunction. 

It  charges,  that  on  the  20th  day  of  January,  1851,  one 
John  Livor,  of  the  State  of  New  York,  applied  to  the  com- 
plainant, and  represented  to  him  that  he  could,  by  a  netv 
process^  teach  complainant  in  the  space  ef  sixty  days,  a  tho- 
rough knowledge  of  surveying,  etymology,  syntax  of  Eng- 
lish grammar,  single  and  double  rule  of  three,  analysis,  in- 
terest, discount,  loss  and  gain,  equation  of  time,  partnerships 
and  square-root ;  also  the  art  of  book-keeping,  and  the  sim- 
ple equations  of  algebra !! !  Furthermore,  the  complainant 
.  is  "  empowered  to  follow"  the  said  Livor  "  up,''  for  the  pur- 
pose ol  being  improved  in  the  above  branches,  after  the  ex- 
piration of  the  time  mentioned  in  the  contract,  free  of  charge. 
The  said  Livor  also  agreed  that  all  notes  held  by  him  against 
complainant,  should  be  null  and  void,  if  he  did  not  perform 
his  part  of  the  undertaking. 

The  bill  charges,  that  Livor  taught  twenty  days  only,  or 
one-third  of  the  stipulated  term,  and  left  the  country  for  parts 
unknown ;  and  that  he  wholly  failed  to  teach  con^plainant 
the  branches  enumerated  in  his  written  articles.  There  is  an 
acknowledgment  upon  the  agreement,  of  the  payment  of 
twenty  days,  viz:  one  month's  tuition,  commencing  from  the 
20th  January,  1851, 

The  bill  further  charges,  that  the  complainant  being  an 
uneducated  man,  and  relying  upon  the  promises  of  Livor, 
made  and  delivered  to  him  twenty  promissory  notes,  each  for 
thirty  dollars,  amounting  in  the  whole  to  the  sum  of.  $600  ; 
and  for  securing  the  payment  thereof,  the  complainant  exe- 
cuted to  Livor,  a  mortgage  on  two  tracts  of  land,  containing 
about  680Ucres,  lying  in  Emmanuel  county. 

The  bill  also  states,  that  at  the  October  Term,  1855,  of  ^he 
Superior  Court  ef  said  county^  Livor,  by  his  attorney,  A.  H. 
H.  Dawson,  Esquire,  obtained  a  rule  nisi  to  foreclose^  ^he 
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mortgage  charged  to  have  been  falsely  and  fraudulently  pro- 
cured  by  Livor  from  the  complainant,  which  rule  nisi  was 
returnable  to  thene;jt  April  Term,  1856.  That  owing  to  prov- 
xdential  causes  that  Term  of  the  Court  failed,  and  that  at  the 
September  Term,  thereafter,  complainant  was  too  sick  to  at- 
tend Court  until  late  in  the  evening  of  the  second  day  of  the 
Term  -,  and  that  when  complainant  arrived,  the  rule  had  been 
made  absolute,  although  complainant  alleges,  that  he  was 
informed  by  his  counsel  that  he,  in  his  behalf,  had  urged 
upon  the  Court  to  allow  complainant  until  the  last  day  of 
the  Term,  to  file  his  affidavit  in  terms  of  the  law,  which  the 
Court  refused. 

The  bill  further  states,  that  but  for  the  sickness  of  the  com- 
.  plainant^  which  prevented  him  from  attending  Court,  he 
could  have  made  it  appear  that  the  mortgage  so  foreclosed, 
was  not  only  fraudulently  procured,  but  that  Livor,  the  mort- 
gagee, utterly  failed  to  comply  with  his  part  of  the  agree- 
ment, and  with  the  conditions  upon  which  he  obtained  said 
mortgage. 

It  further  appears  from  the  bill,  that  upon  the  rule  abso- 
lute, a^ /a.  was  issued  and  levied  on  the  mortgaged  premi- 
ses, which  were  sold  and  bought  in  by  one  John  Overstreet, 
the  then  Sheriff  of  Emmanuel  county,  Mr.  Dawson,  the  at- 
torney of  Livor,  not  being  present  bidding  by  himself  or  any 
agent ;  neither  did  he  pay  any  money  for  the  land.  That  no 
title  has  been  conveyed  by  Overstreet;  that  Clifton,  the  com- 
plainant, is  still  in  possession,  but  that  he  is  threatened  with 
eviction  by  Mr.  Dawson,  the  attorney  lor  Livor. 

Upon  these  allegations  in  the  bill,  the  Court  granted  the  in- 
junction, so  far  only  as  relates  to  the  sale  already  made  by 
the  Sheriff  And  the  only  question  now  is,  whether,  accord- 
ing to  the  case  made,  the  complainant  is  not  entitled  Jo  fur- 
ther relief?  In  other  words,  is  he  not  entitled  to  be  let  in  to 
the  defence  of  the  contract  itself;  and  to  avoid  it  if  he  can, 
for  fraud,  failure  of  consideration,  or  any  other  cause  ? 

We  need   not  characterize  this  contract ;  it  pharacterizes 
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ittdlC  It  is  Btatnped  upon  its  &ce  with  the  grossest  imposi- 
tit)ii  011  thfe  oneipirt,  andthe'bliridesf  crediih'ty  bn  the  other. 
It  prdvcs,  to  be  sure,  that  the  "schoolmaster  is  abroad^"  but 
sitoh  a  schoolmiistef !  It  show's  another  fact^  that  the  people 
of  Georgia  are  longiog  to  eat  of  the  fruit  of  the  Tree  6f  KndWl- 
edge.  The  State  owes  tt  tcl  herself  to  supply  them  with  com- 
petent teachers.  '  '    • 

We  need  not  remark,  that  no  appeal  could  have  been  en- 
tered from  the  rule  absolute  awctrded  by  the  Courf,  in  this  case 
It  has  been  gravely  doubted  whether  the  mortgagor,  upon  a 
rule  to  foreclose,  is  entitled  to  make  any  other  defence  than 
that  specified  in  the  statute,  and  that  is,  that  he  is  entitled  to 
payments  which  have  not  been  credited  upon  the  mortgage, 
or  to  set-off,  which  in  equity  ought  to  be  allowed.  True,  this 
Court  has  put  a  more  liberal  construction  upon  the  judiciary 
Act  of  1799,  prescribing  the  mode  of  forclosing  mortgage?  on 
real  estate.  Still,  it  makes  no  express  provision  for  forming 
an  issue  to  be  tried  by  a  jury.  In  short,  it  does  not  directly 
provide  a  common  law  remedy.  We  are  inclined  to  think, 
therefore,  that  the  mortgagor  is  entitled  to  go  into  equity,  to 
make  his  defence  available,  especially  if,  as  in  this  case,  he 
is  entitled  to  jspecial  relief,  namely,  to  have  his  notes  and 
mortgage  delivered  up  to  be  cancelled,  that  they  may  no  more' 
encumber  his  property.  If  this  be  so,  the  complainant  can- 
not be  said  to  have  had  his  day  in  Court.  And  he  has  lost 
nothing  by  suffering  judgment  at  law  to  go  against  him. 

[1.]  But  waiving  all  these  views,  we  meet  the  question 
broadly  and  inquire,  does  not  the  complainant  render  a  suffi- 
cient excuse  for  failing  to  file  his  defence  at  law  ?  He  is  not  re- 
sponsible for  the  miscarriage  of  the  Court  at  the  Spring  Term, 
1856 ;  and  he  was  prevented  by  sickness  from  arriving  in 
time  at  the  Fall  Term  thereafter,  to  make  his  defence ;  a 
stubborn  sworn  factj  whether  brought  to  the  knowledge  of 
the  Court  at  the  time  of  the  foreclosure  or  not.  He  was  not 
bound  to  make  it  before.  And  even  if  he  were,  it  was'  his 
priTilege,  under  the  Act  of  1853,  to  amend  his  defence,  at  the 
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September  Term,  1656,  or  at  any  oiher  etage  of  the  cause. 
Audit  is  a^instjust  such  accidents  that  a  Court  of  Chancery 
viU  grant  relief  More  especially  will  it  interpose  togive  to  the 
deluded  victim  of  this  transparent  imposture  an  opportunity  to 
defeat  a  demand  which,  if  one  statement  only  is  tJie  bill  be 
true,  is  absolutely  null  and  void.  For  Livor,  by  going  4ff 
«nd  failing  to  teach  the  stipulated  term,  forfeited  hia  contract 
He  has  already  been  paid  for  the  month  he  taught,  and  this, 
under  tbe  agreement,  is  that  much  more  than  he  waa.  enli' 
Ued  to  receive. 

In  every  view  of  the  case,  therefore,  we  hold,  that  the 
Judge  erred  in  not  granting  a  general  insteadol  a  partial  ui- 
janction. 

Judgment  reversed 


.4ahbs  a.  Brown  and  wife,  plaintiffs  in  error,  vs.  Tfe  Sa- 
VAUSAH  UuTiTAL  INSURANCE  Cosfp ANY,  defendant  ill  crrftr. 

f  Ij  A  vsliil  Icgal^objcmioti  lo  ihe  payment  of  a  li>sii  on.a  poIiiT  of  Inaurasce, 
la  ool  a  wniTKr  ot  aU  olhi:r  iilijeclioiio,  il'  Ihe  plninlilT  fO  into  i.-quity  lu  avoid 
ihc  ollttci  or  thai  objucliuH  al  lau  ■ 

(aj  A  »liciiter  period  Ibon  the  slBlimblB  [uTiiicI  fur  ibc  iiitiitiitimi  uf  suils,  liy 
agreamein  o(  the   partlex   in  thoir  contract,    violates  no    princii'lc  pf  public 

,e  way. 


Superior  Court.     Decision  od 
alMay  Term,  1857;. 

;  Judge  Fleming,  on  iho  follow- 


rerturc,  and  as  a  single  wjmtfn, 
cSectedan  insuiaoce  m  the  Sa- 
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vannah  Mutual  Insurance  Compaay,  fox  six  hundred  doflars^ 
on  a  stock  of  groceries^  located  in  Robertsville^  which  is  a 
part  of  the  city  of  Savannah. 

In  her  written  application  for  the  insurance  to  the  said 
company^  she  described  the  store,  in  which  said  slock  of 
groceries  was,  as  "Lot  No.  14,  Walton  Ward,  (Robertsyiile) 
fronting  on  Stewart  street."  After  her  loss  by  fire,  she  dift- 
covered  that  the  true  description  of  the  lot,  upon  which  the 
$tore  was  situated,  was  ^^Lot  number  fourteen  (14,)  part  fx( 
Garden  Lot  number  eleven  (11,)  West,  WaUoa  Wa»d>iii.ihB 
^ity  of  Savannah,"  and  that  there  Wjas  no  store  or  hoose 
of  anj  kind  upon  the  lot  designated  in  (he  policy.  She 
applied  to  the  Insurance  Company  for  payment  of  herteas^ 
but  she  was  told  that  the  policy  was  null  and  void,  and 
that  they  would  not  pay  the  loss,  because  they  were  mil- 
led by  a  misdescription  of  the  premises  wherein  the  said 
stock  of  groceries  were  located.  '    ': 

The  complainants  filed  a  bill  against  the  Savannah  Mutnv 
al  Insurance  Company,  stating  the  policy  of  insurance,  the 
payment  of  the  premium  demanded  by  said  company,  to>^ 
wit:  eighteen  dollars,  and  that  they  had  given  such  a  full. 
complete  and  satisfactory  description  of  the  location  of  th^ 
store  in  which  said  stock  of  groceries  was,  as  to  leave  thr 
said  insurance  company  in  no  doubt  as  to  the  position  of 
the  store,  or  the  nature  of  the  risk  which  they  were  takings 
and  furthermore,  that  it  was  the  custom  of  insurance  com>^ 
paoies,  where  they  were  at  all  in  doubt,  to  examinfe  the  pre- 
mises insured,  for  themselves.       • 

The  bill  charges  a  bona  fide  loss  by  fire,  on  the  19th  of 
August,  1854,  to  the  amount  of  six  hundred  dollars,  and 
that  complainants  applied  verbally  for  the  payment  of  such 
loss,  or  so  much  thereof  as  should  appear  to  have  been  suf- 
fered, and  that  defendant  refused  to  pay  either  the  whole  or 
part,  because  the  policy  was  null  and  void  by  reason  of  a 
misdescription  of  thcl^  premises 
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Toithis  bill  the  defendast  filed  a  general  demurrer,  for  want 
•f  equity,  and*  the  points  taken  were  that  the  bill  could  not 
kald: 

Ist  Because  cooiplainants  had  a  complete  and  adequate . 
lemedy  at  law* 

2d.  Because  of  the  eighth  condition,  attached  to  the  poll- 
€f  of  inaoranee,  which  reads  as  follows : 

^  VIIL  Alt  persons  insured  by  this  company,  and  sus- 
taiouig  less  or  damage  by  fire,  are  forthwith  to  give  notice 
IherBof  to  the  company,  and  as  soon  after  as  possible  to  de- 
Ihrer  in  a  particular  account  of  such  loss  or  damage,  signed 
«ifh  their  own  hands,  and  verified  by  their  oath  or  affirma- 
tMHiyand  also,  if  required,  by  their  books  of  account,  and 
odieE  proper  vouchers.  They  shall  also  declare  on  oath 
wbetker  any  or  what  other  insurance  has  been  made  on  the 
•apae  property,  and  procure  a  certificate  under  the  hands  of 
three  freeholders,  a  magistrate,  notary  public  or  clergjrman 
(most  ooDtiguous  to  the  place  of  the  fire,  and  not  concerned 
in  the  loss)  that  they  are  acquainted  with  the  character  and 
eiTcumstances  of  the  person  or  persons  insured ;  and  that 
having  investigatod  the  circumstances  in  relation  to  such 
loss,  do  know  and  verily  believe  that  he,  she  or  they  really 
and  by  mi^rtune,  without  fraud  or  evil  practice,  hath  or 
have  sustained,  by  such  fire,  loss  or  damage  to  the  amount 
therein  mentioned,  and  until  such  proofs,  declarations  and 
certificates  are  produced,  the  loss  shall  not  bo  payable.  Also, 
il  there  should  appear  any  fraud  or  false  swearing,  the  claim- 
ant should  perfect  all  ^laim  by  virtue  of  this  policy." 

This,  it  was  contended  by  the  defendant,  barred  all  com- 
pbtinams'  claim,  because  they  had  not  complied  with  the  8th 
ooodition  of  the  policy,  in  furnishing  the  preliminary  proof. 

3dr  That  the  13th  condition  of  the  policy  barred  the  claim 
of  complainants,  which  reads  as  follows : 

**XIIL  It  is  furthermore  hereby  expressly  provided,  that  no 
suit  or  action  of  any  kind,  against  said^  Company,  for  the  re- 
covery of  any  claim  upon,  under  or  by  virtue  of  this  policy 
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shall  be  sustainable  in  any  Court  of  Law  or  Chancery,  unless 
such  suit  or  action  shall  be  commenced  within  the  term  of 
six  months  next  after  the  cause  of  action  shall  accrue ;  and 
in  case  any  such  action  shall  be  commenced  against  said 
Oompany,  after  the  expiration  of  six  months  next  after  the 
cause  of  action  shall  have  accrued,  the  lapse  of  time  shall  be 
taken  and  deemed  as  conclusive  evidence  against  the  validi- 
ty of  the  claim,  thereby  so  attempted  to  be  enfbrced." 

After  argument.  Judge  FLEMnfo  sustained  the  demurrer : 
and  complainants  by  their  counsel  excepted,  and  tender  thehr 
bill  of  exceptions,  and  say  that  the  Court  erred.* 

1st.  Because  the  verbal  application  of  complainants  for 
the  payment  of  loss  was  such  a  notification  as  contemplated 
by  the  8th  condition  of  the  policy,  and  the  refusal  of  defend- 
ant to  pay  said  loss,  on  the  ground  that  the  policy  was  ntktt 
and  void  by  reason  of  the  misdescription  of  the  premises 
was  a  waiver  of  the  pi^eliminary  proof. 

2d.  Because  the  13th  condition  of  said  policy  is  contrary 
io  law  and  public  policy. 

S.  P.  Hamilton,  for  plaintiffs  in  error. 

Ward,  Owens  and  Jones,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

[1.]  The  first  assignment  of  error  in  the  decision  of  the 
presiding  Judge  in  the  Court  below,  presented  in  this  record^ 
cannot  bo  supported.  The  objection  made  by  the  defendant 
to  the  payment  of  the  loss,  was,  prima  facie  a  good  one,  and* 
insuperable  in  a  Court  of  Law,  as  is  manifest  by  the  com* 
plainant's  resort  to  a  Court  of  Chancery  for  relief.  It  cannot 
be  that  a  valid  legal  objection  to  the  payment  is  a  waiver  of 
all  other  objections ;  or  that  the  plaintitts  should  be  enti- 
tled to  recover,  without  the  proof  required  by  the  ^\fm^ 
iations  in  their  policy,  if  they  oould  remove  the  objecti 
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■lade,  by  application  to  a  Court  of  Chancery.  The  object  of 
the  bill  is,  in  effect,  to  reform  the  policy,  as  to  the  descrip- 
tion of  the  property,  and  to  obtain  a  decree  for  the  amount 
of  the  loss.  The  alleged  mistake  in  the  description  of  the 
property,  and  that  alone  gives  a  Court  of  Equity  jurisdiction 
of  the  cause,  and  having  jurisdiction,  It  will  make  a  full  de- 
cree so  as  to  settle  finally  the  rights  of  the  parties.  But  tlie 
complainants  must  go  on  and  make  out  their  case  quite  an 
fiiUy  as  if  they  were  suing  at  law,  and  the  objection  which 
sent  them  into  equity  cannot  be  invoked  as  an  admission  by 
the  defendant  of  a  liability  to  pay  whatever  was  demanded^ 
or  as  a  waiver  of  any  of  its  rights. 

£2,]  The  next  assignment  of  error  is  upon  the  decision  of 
the  Court  on  the  13th  condition  of  the  policy  of  insurance. 
The  Court. held  that  said  condition  was  not  contrary  to  law 
and  public  policy.  The  rule  is  that  a  condition  in  a  contraot 
which  is  either  mala  prohibita  or  mala  per  se  is  void,  and 
cannot  be  enforced.  If  it  do  not  contravene  public  policy  it 
is  good.  No  principle  of  public  policy  is  violated  by  a  con- 
dition in  a  policy  of  insurance,  that  the  injured  party  shall 
9ue  within  six  months  from  the  time  of  the  loss  or  lose  his 
remedy.  There  is  no  reason  why  a  party  may  not  enter  into 
a  covenant,  that  for  an  alleged  breach  of  contract,  the  injured 
yarly  shall  sue  within  a  period  less  than  that  fixed  by  tlie 
statute  of  limitations  as  a  bar.  The  statute  was  intended 
for  the  benefit  of  defendants  and  is  founded  upon  the 
ffifisumption  of  payment,  or  the  loss  of  evidence  which 
Eiigbt  impeach  the  plaintiff^s  right.  The  parties  may 
Ax  upon  a  shorter  period,  and  the  stipulation  violates 
BO  principle  of  public  policy,  provided  the  period  fixed 
be  not  so  unreasonable  as  to  show  imposition  or  undue 
advantage  in  some  way.  The  case  of  Ooldstein  vs.  Osborne, 
2.  Car.  fy  Payne  550,  wag  assumpsit  on  a  policy  of  insur- 
ance »  It  contained  a  condition,  that  if  any  difference  should 
aiisie  on  a  claim  it  should  be  submitted  to  arbitration.  This 
daim  had  not  been  submitted  to  arbitration,  and  it  was  in- 
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sifted  that  the  plaintiff  could  not  recover  on  that  account 
The  plaintiff  contended  that  the  construction  of  the  contract 
was  that  the  case  was  to  be  referred  when  the  difference  be- 
tween the  parties  was  as  to  the  amount  claimed,  and  not 
when  the  plaintiff's  right  was  denied  altogether.  The  Chief 
Justice  who  tried  the  cause  declared  that  he  would  be  war- 
ranted in  awarding  a  nonsuit,  but  that  it  would  be  better  for 
the  interest  of  the  public,  to  allow  the  case  to  go  on. 

Judgment  affirmed. 


Alexander  Robertson,  et  aL  plaintiffs  in  error,  vs.  Georox  H. 
Johnston,  Trustee,  et  al.  defendants  in  error. 

J.  11.  died  in  1803,  leaving  a  considerable  et*tatc.  By  the  4tli  item  of  Uis  "will, 
.  he  declares  as  follows  :  "After  the  foregoing  dispositions,  I  give  and  beque^k 
my  whole  estate,  real  and  personal  of  what  description  soever,  in  manner  and 
fi^rm  following:  To  zny  beloved  wife  Jane  Nesbit,  the  a»!e  direction  of  the 
whole,  with  the  guardianship  of  my  several  children  by  her,  until  they  amro 
at  the  ai;e  of  twenty-one  years,  respectively,  when  each  of  my  children  shall 
receive  a  share  or  dividend  of  my  estate,  in  just  proportions  by  appraisement 
of  my  executor,  &c.,  reserving  one-third  of  my  estate  to  the  exclusive  use  of 
my  beloved  wife  during  her  life,  and  at  her  demise,  the  said  third  part  to  r«« 
vert  to  my  children,  or  the  survivors,  share  and  share  alike,  &c.  And  the  dtli 
item  of  the  will  is  as  follows:  Should  it  be  the  divine  pleasure  of  Almighty 
God,  to  take  from  this  life  my  dear  wife,  and  all  my  children,  before  they  ar« 
rive  at  maturity,  or  in  case  of  their  all  dying  single  or  childless,  then  in  tbftt 
t^ase,  what  may  nmain  of  my  said  eetnte,  fchall  go  to  ray  brothers,  William, 
Andrew,  Alexander  and  David,  and  their  heirs,  in  four  equal  proportions, 
&c."  Hdd^  That  under  the  words  of  the  will,  the  daughters  took  a  fee,  de- 
feasible uiwn  the  events  of  cither  dying  before  arriving  at  womanhood  Or 
puberty,  or  sing^le.  or  without  children;  and  that  an  absolute  power  of  dispo- 
sition could  not  l)c  implied  from  the  words,  ^^wltatinay  remain"  sous  to  vest 
an  absolute  fee  in  the  children,  and  that  the  limitation  over  to  the  brothers  of 
I  he  tC!^t:ttor  was  trood  by  way  of  executory  devise. — LuMPKm,  J. 

• 
A  testator,  aAcr  bequeatliing  his  '•  whole  estate*' to  his  wife   and  daughters  in 

certain  proportions,  added,  "  should  it  be  the   divine  pleasure   of  Almighty 


SAVANNAH,  JANUARY'TERM,  1858.  103 

RoberUon  et  aL  vs.  Johnston  trustee,  et  al. 


God  to  take  from  this  liJb  my  dear  wife,  and  all  my  children,  before  they  ar- 
rive at  maturity,  or  in  citm^  of  their  dying  single  or  childless,  then  and  in  that 
case,  ^  hat  may  remain  of  my  said  estate,  shall  go  to  my  brothers." 

1.]  HeUf  First,  that  tho  c^cprcssion,  ** what  may  remain  of  my  estate,"  wuai 
not  to  be  so  read,  a«  to  roakr*  it  confer  on  the  daughters,  the  absolute  pow- 
«?r  of  doing  with  th«  "estate"  whatever  ihcy  pleased;  but  was  to  be  so  read, 
as  to  oiake  it  confer  on  them,  only  a  power  corresponding  to  the  inter- 
f^t  M  hich  they  took ;  or  so  read  us  merely  to  make  it  designate  an  estate  in 
remainder,  and,  therefore,  as  not  directly  conferring  any  power  at  all. — Be\- 
MSOj  J, 

2.]  Held,  Secondly,  that  the  word,  "  maturity,'*  was  to  be  taken  by  its  sense,  of 
puberty^  and  therefore,  that  there  was  no  sufficient  reason  for  changing  the 
word,  "or,"  into  the  word  and. — Benmno,  J. 

In  equity,  from  Chatham  Superior  Superior  Court.  De- 
cision on  demurrer  by  Judge  Fleming,  at  chambers,  August 
4tb^  1857.  • 

This  case  was  heard  upon  a  transcript  of  the  record,  and 

he  following  bill  of  exceptions,  which  contains  all  the  faotd 

necessary  to  a  full  understanding  of  the  decision  of  this  Court 


G^oEGiA,  Chatham  County. 


Alexander  Robertson,  ei  al, 

complainants,  and 

George  H.  Johnston,  et  al. 

defendants. 


>v 


In  Equity,  from  Chatham  Su* 
perior  Court,  May  Term, 
1857. 


Be  it  remembered  that  at  the  May  Term  of  Chatham  Su- 
perior Court,  in  the  year  of  our  Lord  eighteen  hundred  and 
fifty-seven,  Alexander  Robertson  and  others,  complainants, 
filed  their  bill  on  the  Equity  side  of  said  Court  against 
George  H.  Johnston,  trustee,  and  Allen  R.  Wright  and  oth- 
ers, by  which  the  said  complainants  averred  that  James  Ro- 
bertson, late  of  the  city  of  Savannah,  departed  this  life  in  the 
year  eighteen  hundred  and  three,  leaving  a  considerable  es- 
tate, having  first  made  his  last  will,  by  the  4th  item  of  which 
he  declared  as  follows:  "After  the  foregoing  dispositions  I 
give  and  bequeath  my  whole  estate,  real  and  personal  of  what 
description  soever,  in  manner  and  form  following:  to  my  be- 
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IqTed  wife,  Jane  Nesbit,  the  sole  direction  of  the  whole  witl^ 
the  guardianship  of  my  several  children  by  her,  until  they 
arrive  at  the  age  of  twenty-one  years  successively,  when  each 
of  my  children  shall  receive  a  share  or  dividend  of  my  es- 
ts^le  in  just  proportions  by  appraisement  of  my  executors,  &c,. 
reserving  one  third  part  of  my  estate  to  the  exclusive  use  of 
my  beloved  wife  during  her  life,  and  at  her  demise,  the  said 
third  paVt  to  revert  to  my  children  or  the  survivors  share  and 
share  alike,  &c. 

And  in  the  5th  item  of  the  will  as  follows :  "  Should  it  b# 
the  divine  pleasure  of  Almighty  God  to  take  from  this  lif# 
my  dear  wife,  and  all  my  children  before  they  arrive  at  ma* 
turity,  or  in  case  of  their  all  dying  single  or  childless,  then  in 
that  case,  wMbit  may  remain  of  my  said  estate,  shall  go  to  my 
bfiothers  William,  Andrew,  Alexander  and  David,  and  their 
heirs  in  four  equal  proportions."    That  the  said  will  was  da* 
ly  proved,  and  that  the  testator  left  him  surviving  his  said 
wife  and  four  children  Bellamy,  Ann,  Sarah  and.  Jane  Rob«* 
ertson,  all  daughters  and  infants.    That  the  executors  named 
in  said  will  did  not  qualify,  but  the  whole  remained  in  poa« 
session  of  the  widow  for  the  common  use  until  her  death,  in 
the  year  18:13.    That  after  her  death,  the  children  of  the  te»* 
tator  continued  to  live  together  and  made  no  division  of  the 
estate  although  they  had  attained  the  age  of  twenty-one 
years.    That  Ann  and  Sarah  died  some  years  ago,  single  and 
childless,  leaving  their  sisters  Bellamy  and  Jane  surviving, 
aad  in  the  possession  of  the  entire  estate.    That  subsequent* 
ly  Bellamy  intermarried  with  one  Archibald  Campbell,  wh^ 
soon  after  died,  leaving  no  children,  and  that  subsequently 
the  said  Bellamy  died  childless,  leaving  her  sister  Jane  sur- 
viving and  in  possession  of  the  entire  estate  of  said  testatan 
That  the  said  Jane,  the  then  only  si!urviving  child  of  said 
testator,  in  the  year  1850  intermarried  with   one  Allen  B. 
Wright,  and#being  in  possession  of  the  estate,  made  previ- 
ously to  her  marriage  a  settlement  by  which  she  conveyed 
all  the  estate  of  the  said,  testator  to  tnistees  for  certain  uaes 
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4uriDg  her  life,  and  at  her  death  to  the  child  or  children  of 
Ae  said  Allen  R.  Wright  by  a  former  marriage.  That  in  the 
year  1856,  the  said  Jane,  the  last  of  the  children  of  the  said 
testator,  departed  this  life  intestate  and  childless,  never  having 
had  any  child.  That  George  H.  Johnston,  one  of  the  defend- 
ants was  duly  appointed  trustee  of  said  marriage  settlement, 
and  has  taken  into  possession  all  the  estate  of  said  testator, 
irhich  is  specially  set  out  in  the  bill 

That  the  complainants  are  the  children  and  heirs  at  law  of 
William  Robertson,  brother  of  testator,  and  as  such  entitled 
under  the  will,  to  the  estate.  That  by  the  will  of  testator,  in 
the  event  and  upon  the  contingency  which  has  happened,  to 
wit :  the  death  of  the  said  Ann  A.  and  Sarah  Robertson,  sin- 
fj^  and  childless,  and  the  death  of  the  said  Bellamy  and 
Jane  N.  childless  and  without  issue,  the  whole  estate  of  the 
saki  testator  upou  the  death  of  his  last  child  childless  and 
without  issue,  vested  absolutely  in  the  said  complainants  as 
beirs  at  law  of  William  Robertson  the  brother  of  said  testa- 
toil,  and  in  the  children  of  David  another  brother,  (if  there  be 
any.)  That  the  said  defendants  might  be  compelled  to  dis- 
cover and  account,  &c.  All  which  matters  and  things  will 
fiilly  appear  by  reference  to  the  said  bill  of  record,  and  to  the 
said  will  attached  thereto  as  an  exhibit.  And  be  it  also  re^ 
membered,  that  afterwards,  that  on  the  23'd  day  of  May,  in 
the  year  aforesaid,  at  the  term  of  Chatham  Superior  Court, 
the  said  defendants,  by  their  Solicitors,  filed  a  general  demur- 
rer to  said  bill  for  want  of  equity,  and  by  agreement  of  coun- 
sel for  complainants  and  defendants,  the  said  demurrer  was 
set  down  for  argument  at  vacation  in  chambers,  and  was  ac- 
cordingly duly  argued,  and  that  his  Honor  Judge  Fleming, 
afterwards  on  the  4th  day  of  August  last,  filed  his  written 
decision  upon  the  said  argument,  by  which  the  said  demur- 
rer was  sustained,  and  the  bill  dismissed  with  costs.  And 
BOW  come  the  complainants,  by  their  Solicitors  of  record, 
within  thirty  days  of  the  day  on  which  the  said  decision  was 
filed,  and  present  this  their  bill  of  exceptions,  complaining  of 
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9aid  decision,  and  allege  that  the  said  decision  and  judgmentB 
by  which  the  said  demurrer  was  sustained  and  the  bill  dis- 
missed are  erroneous.  That  the  said  bill  contains  matter 
pn^rly  cognizable  in  a  Court  of  Equity,  and  which  requires 
an  answer  from  the  defendants. 

That  the  Judge  erred  in  his  construction  of  the  will  of 
James  Robertson,  upon  which  construction  he  sustained  the 
demurrer.  That  the  Judge  erred  in  deciding  that  upon  the 
death  of  all  the  children  of  testator,  without  ever  having  had 
issue,  the  estate  did  not  yest  in  those  to  whom  it  was  devised 
hj  the  5tfa  item  of  the  will,  and  erred  in  his  construction  of 
sakl  ^h  item. 

That  the  Judge  erred  in  construing  the  said  will  so  as  !• 
make  the  limitations  effective  only  in  the  contingency  thai 
all  the  children  of  testator  had  died  before  arriving  at  the  ^j 

age  of  twenty-one,  and  single  and  childless. 

Therefore,  these  complainants  pray  that  this,  their  bill  of 
exceptions  may  be  signed  and  certified,  and  an  order  issued 
to  the  Clerk  of  the  Superior  Court  of  Chatham  County,  re- 
f|uiring  him  to  make  out  a  complete  copy  of  the  record  of 
said  ease,  and  to  certify  the  same,  and  cause  it  to  be  tran»< 
mitted  to  the  January  term  of  the  Supreme  Court,  at  Savan- 
nah, that  the  errors  alleged  to  have  been  committed  may  be 
considered  and  oorrected. 

LAW,  BARTOW  &  LOVELL, 
PETIGRU  &  KING, 

Solicitors  for  complainants. 

Law,  Bartow  &  Lovell  ;  Petigru  &  Kino,  for  plaintifis 
n  error. 

Ward,  Owens  &  Jones,  for  defendants  in  error. 

By  the  Court. — Lumt^in,  J.  delivering  the  opinion. 

Seldom  has  the  same  amount  of  legal  learning  and  ability 
been  exhibited  in  this  Court,  as  in  the  argument  of  the  oaae 
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at  bar,  atid  yfet  after  all,  it  must  be  confessed,  that  th«  deci«- 
ion  must  depend  mainly,  if  not  entirely,  upon  the  meanii^ 
of  a  single  word,  in  the  6th  item  of  the  testator's  will. 

The  following  are  the  two  items  of  the  will  of  James  Rob- 
ertson, nephew  of  the  great  historian,  under  which  the  ques- 
tions arise,  made  by  the  bill  and  demurrer. 

**  Fourthly  i  After  the  foregoing  dispositions,  I  give  and  be* 
qfieath  my  whole  estate,  real  and  personal  of  what  de- 
seriptioD  soever,  in  manner  and  form  following :  To  my  bo* 
loved  wife,  Jane  Nesbit,  the  sole  direction  of  the  whole,  with 
the  guardianship  of  my  several  childrenby  her,  until  they  arrive 
at  the  age  of  twenty-one  years  successively,  when  each  of  my 
said  children  shall  receive  a  dividend  or  share  of  my  estate,  in 
Wat  proportion,  by  appraisement  of  my  executors,  or  the  sur- 
wvors  of  them,  reserving  one-third  part  of  said  estate,  to  the 
exclusive  use  of  my  said  wife  Jane  Nesbit,  during  her  life^ 
and  at  her  demise,  the  said  third  part  to  revert  to  my  child- 
fen,  or  the  survivors,  share  and  share  alike ;  and  in  the  eveni 
ef  the  death  of  my  wife,  during  the  minority  of  the  whole, 
«f  any  of  my  children,  I  then  request  of  my  executors  oi 
ihe  survivors  of  them,  to  undertake  the  guardianship  of  said 
minor  or  minors." 

'*PifthJy:  Should  it  be  the  divine  pleasure  of  Ahnighty 
Goo  to  take  from  this  life  my  dear  wife,  Jane  Nesbit,  and  ail 
of  my  children  before  they  arrive  at  maturity,  or  in  case  of 
their  all  dying  single  or  childless,  then  and  in  that  case,  what 
may  remain  of  my  estate  shall  go  to  my  brothers,  William, 
Andrew,  Alexander  and  David  Robertson  and  their  heirs,  in 
four  equal  proportions." 

The  testator  left  surviving  him,  his  wiife  and  four  children, 
Bellamy,  Ann,  Sarah  and  Jane  Robertson,  all  daughters  and 
infants.  Aiid  the  whole  estate  remained  in  possession  of 
the  widow,  for  the  common  use,  until  her  death  in  1823» 
After  her  death,  the  children  continued  to  live  together, 
m  aking  no  division  of  the  estate.  Ann  and  Sarah  died  some 
y  ears  ago,  single  and  childless,  leaving  Bellamy  and  Jan^ 
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surviving,  their  sisters,  and  only  heirs  at  law,  and  in  posses-? 
sion  of  the  entire  estate.  Bellamy  Robertson  intermarried 
with  Archibald  Campbell  in  1840.  Archibald  Campbell  died 
in  1844,  leaving  no  child,  but  his  widow  surviving  him,  who 
as  bis  sole  heir  at  law,  became  entitled  at  his  death  again  to 
her  portion  of  the  estate.  Subsequently,  in  1847,  Bellamy 
died  childless,  leaving  her  sister  Jane  surviving,  and  in  pos- 
session of  the  entire  estate  of  their  common  father.     In  1850^ 

Jane  intermarried  with  one  Allen  R.  Wright,  and  being  iu 

• 

possession  of  the  estate,  made  previously  to  hor  marriage  a 
settlement  by  which  she  conveyed  all  the  estate  of  said  testa- 
tor to  trustees  for  certain  uses,  during  her  life,  and  at  her  death, 
to  the  child  or  children  of  the  said  Allen  R.  Wright,  by  a 
former  marriage.  In  1856,  Jane,  the  last  of  the  daughters^ 
died,  never  having  had  a  child,  and  the  question  is,  whether 
the  children  of  William  Robertson,  a  brother  of  James  Robert- 
son, the  testator,  or  the  children  of  Allen  R.  Wright  by  • 
former  wife,  and  a  progeny  wholly  foreign  to  his  house 
and  lineage,  are  entitled  to  the  estate  of  James  Robertson. 

•The  construction  we  put  upon  the  4th  and  6th  items  of 
the  testator's  will  is  this:  By  the  4th  item  the  daughter's  of 
the  testator  tooTc  an  estate  in  fee,  which  vested  immediately^ 
but  to  be  kept  under  the  control  of  the-mothei:  as  guardiao, 
lentil  each  successively  arrived  at  the  age  of  twenty-one, 
when  the  share  was  to  be  given  off  But  the  testator  reflect- 
ing, that  these  daughters,  who  were  infants,  might  die  ot  an 
early  age,  or  single,  or  if  married,  childless,  qualifies  the  . 
estate  given  by  the  4th  item,  and  provides  that  should  eit^ef 
of  these  events  happen,  namely*;  should  all  of  his  daughter^ 
die  l^fore  matifritj)^  that  is,  as  we  think,  before  becoming^ 
martlageablo,  or  die  single  at  any  age,  or  if  married^  die  child- 
less, then  the  estate  in  remainder,  should  go  over  to  his  broth- 
ers. In  ojher  words,  thfe  daughters  took,  a  fee,  subject  to  be- 
divested,  upon  the  happening'  of  any  one  of  the  contiiigen- 
cies  abov«  specified.  By  the  4th  item  of  the  will,  tl^e  testa- 
tor is  providing  for  his  immediate  family ;  and  looks  no  fiir- 
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ther.  By  the  5th  item,  he  extends  his  dispository  scheme 
beyond  the  immediate  family  and  looks  to  his  blood  in  the 
coRateral  linc^'fts  the  ultimate  recipients  of  his  bounty,  and 
standing  next  to  his  children  in  his  affection,  should  offspring 
from  his  own  loins  fail. 

We  have  listened  to  an  elaborate  discussion,  the  object  of 
^hich  was  to  show,  that "  or,"  is  to  be  construed  "  and,'*  in 
the  5th  item  of  the  will;  and  that  consequently,  the  testator 
l)y  the  words,  A^(?rema/un7y,  or  singhjorckildtess,  intended 
liiat  all  the  contingencies  mentioned,  should  happen,  before 
the  estate  granted  could  pass  by  way  of  an  executory  devise. 
And  a  mass  of  authority  is  cited  in  support  of  this  .proposi- 
tion.   And   even  our  usually  calm  and  tranquil-minded 
brother  Fleming,  waxes  warm  and  earnest,  when  he  comes 
40  treat  of  this  point.    "By  the  4th  item,"  says  he,  «*the 
^estate  vests  absolutely  in  the  children  at  twenty-one."    By 
the  5th   item,  if  they  all  die  h^ort  maturity^  or  singh  or 
childlessy  the  proj>erty  is  to  go  over. '  Now  restrict  the  words 
single    or    childless,    to  death    before  maturity,  and  the 
two  items  are  perfectly  consistent.    Why  then  not  do  it  ? 
why  make  the  testator  inconsistent  with  himself,  when  our 
duty  19  just  the  contrary  ?    The  answer  if  I  have  understood 
the  argnment^of  counsel  is,  because  it  would  be  doing  vio- 
lence  to  his  language.    That  the  testator  having  used  the 
disjunctive  **or"  we  may  not  make  it  "and."     To  this,  I  re- 
ply, that"  or*'  becomes  "and,"  when  the  context  requires  it, 
*^or"  becomes  "and,"  when  it  is  necessary  to  carry  out  the 
intentions  of  the  testator.     This  rule  of  construction  is  not 
denied ;  on  the  contrary,  it  is  admitted.     Let  us  then  apply 
it     If  "or"   is  not  construed   as  "and,"  then  the  property 
will  go  over,*  (f  either  one  of  the  contingencies  happen.   There 
is  no  escape  from  this  conclusion.     Indeed  this  is  the  posi- 
tion contended  for  by  complainants  counsel.     Suppose  then, 
all  the  children  had  died  before  maturity,  one  of  the  contin- 
^ncies  would  have  happened,  and  the  property  woiUd  go 
.  over,  although  they  did  not  die  single,  and  although  they 
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dii  nqt  die  childless.  Is  there  a.  Court  m  the  woitd:  Aat 
would  npt  ma^e  "or^  ^^ahd,'^  to  avoid  such  a  result?  -Dm^ 
not  the  clear  meaning  and  intention  oC  tbej|^«tatOT  lequixe 
H  ?  Does  any  one  doubt,  can  any  one  doubt,  that  th^  testa^ 
tor  meant  his  property  to  go  to  his  grand-children,  rather  than 
to  his  brother's,  even  if  his  children  should  die  before  maUi* 
rity  ?  .  But  this  clear  intention,  would  be  jiefeatod,4m}e8s  ^^qt^^ 
be  made-**  and."  Now  if  "  or*'  be  made  "atid,"  if  the  ohM- 
cbran  die  before  maturity,  leaving  children, then. it  is, ''and/' 
if  they  die  single ;  and  it  i$  ^^  and"  if  they  die  childless.  '^  Or'' 
cannot  be  ^^  and,"  as  to  one  of  the  contingenci^^  and  ^  c^,." 
as  to.  the  othera  What  Court  would  hesitate  to  make  ^'ar,^ 
^and,"  if  this  were  a  contest  between  the  giand  ebildfeg 
and  the  brothers  ?" 

Thh  quotation  from  the  opinion  oi  our  learned  brothet^ 
sets  forth  the  defendants  case  in  all  its  strength,  aad  contain^ 
the  Substance  of  the  reasoning  of  all  the  authoritiesupoii  tbiB 
subject,  as  well  fts  the  ground  upon  which  the  rule  was  adap* 
ted.    A  rule  of  law  beginning  with  the  case  in  ^  Cro.  EUz.  535^ 
and  cdming  down  to  the  present  time;  and  which  decUies 
that  iEi  devise  to  one  and  in  case  of  hia  death,  uodfr  tweaty*- 
one,  or,  without  issne^  over,  the  word  ^  or/'Us  cooitRwA 
^and,"  and  the  estate  does  not  go  over,  unless  both  the  spe*  . 
cified  events  happen.    The  case  in  6roke^  was  a  devise  to  A. 
and  his  heirs,  and  if  A.  died  within  tb^  age  of^e  and  twen* 
ty  years,  or  without  is&vkQy  then  over.    The  dc^see  died  un- 
der twenty^ne  years  of  age,  leaving  issue  «  daughter.    Ii 
was  iield  that  or  must  be  construed  und^  otherwise  the.  issue 
would  be  defeated ;  bnt  as  the  testator  intended  a  benefit  to 
the  issue  through  the  parent,  tf)e  intention  would  be  carried 
out,  and  the  issue  protected,  by  chahgiiig  the  disjunctive  into 
the  copulative.    This  case  we  repeat,  illustrates  the  origiit 
and  reason  of  the  rule.    ().  Jarman  on  wills  410^) 

How  plausible,  and  yet  how  fallacious  the  reasoning  which 
would  apply  such  a  rule^and  the  principle  upon  which  it  in 
founded,  to  tlie  case  before  us  ! 
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If  the  some  end  can  be  attained,  that  is  the  preventing  the 
imoiediaie-  deceodants  of  the  testator  from  being  cut  off  by 
an  esiposilmi^hich  saves  the  necessity  pf  changing  the 
words  of  th^  will^and  reading  or  for  aiu/^and  requiring  ali 
three  of  the  events  mentioned  in  5th  item  of  the  will,  t(> 
conear,  to  arrestthe  estate  from  going  overhand  one  too,  which 
tfie  cotttext^hows,  would  much  better  subserve  the.  intention 
of  the  testator,  is  it  nottheduty  of  the  Court  to  adopttt?  And 
alt  this  we  aecomptieh  b\r  interpreting  the  word,  maturity ^ 
in  the  5tk  item  of  the  will,  to  me^iti  puberh/  instead  of  legal 
mtQ&rityy  or  twenty^one  years  of  age.  Why  not  give  it  this 
meaning  ?  If  the  testator  intended  the  latter,  why  did  iie 
not  employ  the  same  terms  used  in  the  4th  item  of  his  will, 
t^coQvey  that  idea  ?  The  truth  is  apparent,  that  in  the  5th 
stem  of  hk  will  he  was  oootemplating  the  various  changes 
wtiich  might  attend  his  daughters  in  the  future.  He  foresaw 
that  they  all  might  die,  before  being  mamageabte,  in  wbicb 
caee  of  course,  there  could  be  no  issue ;  and  in  Ihai  etfent, 
Ms  will  is,  thai  hie  estate'  should  go  over  to  his  brothers. 
And  by  this  simple  view,  the  whole  fabric  of  the  argtimen- 
latioii,fa^Qd  with  so  much  skill  and  labor son  the  other  side, 
tamMps  to  the  groimd.  He  fimhor  saw,  that  notwithstanding 
his  daoghters  might  attain  to  maturity,  they  might  not  mar- 
ry, either  before  or  after  arriving  at  the  age  of  twenty-one 
years,  or  if  married,  that  they  might  die  childless,  and  in 
either  of  these'  events,  his  will  and  wish  was,  that  his  estate 
sbouid  go  over  to  his  brothera  By  this  construction,  if  there 
be  desoeudants^  their  interest  is  protected ;  why  then  change 
aad  torture  and-  twist  the  language  of  the  will  to  efiect  an 
end,  which  is  accomplished  without  it?  why  make  a  sub- 
stitution of  Words  for  a  purpose  which  does  not  exist  ?  why 
^a&rce  a  rule,  when  the  result  is,  instead  of  retaining  the 
estate  in  the  family  of  the  testator,  to  carry  it  out  of  his  kith 
and  kin,  and  over  to  strangers  ? «  Would  the  testator,  if  in 
life,  desire  such  a  change  ?  Would  he  prefer  these  strangers 
to  his  blood  to  have  his  estate,  in  preference  to  his  brother'f? 
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chilften  2  And  .  in  the  glowing  langus^  of  our  brotker 
Fle^cing^  ^  is  th^re  a  Court  in  the  world,  that  would  make 
''or/'  '^ and/'  t,6  produce  such  a  result ?  Dojk  not  the  clear 
meaning  of  the  testator  forbid  it?  Does  any  one  doubt; 
cf^i  any  pne  doub^  that  the  testator  npi^ant  his  properQf  t» 
go  to  his  nephews  and  neiees^  rather  than  rto  the  okildf  en  /oC 
a  son-in-law  by  a  former  wif6,4f  bis  cbiidfe»  shoiiid  die  be- 
fore puberty,  or  single,  or  childless  ?  But  this  clear  inten* 
tion  wouldj J|;>e^ defefited,  if  "or/'  be  pia^e  "^uid." 

And  when  it  is  eloquently  asked,  "what  Court  would 
hesitate  to  make  "or/'  "and/'  if  this  were  a  contest  belweeft 
^^  ^rand-childr^n  ^nd  the  brothers  ?"  we  reply,  in  the  finit 
place,  that  under  our  construction  of  the  will,  no  such  con* 
te$t  could  ever  arise,  under  any  state  of  facts ;  and  secondly, 
in  return,  we  ask,  what  Court  should  not  halt  and  hesitate 
I^ngy  to  make  "  or"  "  and/'  in  a  contest  between  the  brothf- 
ers'  children,  and  the  children  of  Alien  R.  Wright,  by  a  for- 
mer wife,  before  intermarryiqg  with  the  testator's  daughter^ 
with  w^om  he  wedded  at  an  advabced  period  of  his  lifi^and' 
with  whom  he  lived  six  years  only  ? 

Why  should  this  or  any  other  Court  apply  a  rule,  whielt-^ 
has  been  established  to  keep  the  estate  in  the  family,  tot  i^ 
cftge  which  woul/d  take  it  from  them  ?  It  would  be  unrefi^ 
sonable  to  do  so.  However  ready  and  willing  we  might  be 
to  administer  the  r^ile,  provided  issue  were  before  the  Court 
We  do:  not,  feel  imperatively  called  on  to  execute  it,  where 
npt<ouIy  the  actual  facts  as  they  exist,  do  not  demand  it,  but 
where  even  the  abstract  principle  is  left  intact,  by  our  in- 
terpretation of  the  ;words  of  the  will.  And  that  is  by  exr 
pounding  the  word  maturity  in  the  5th  item  of  the  will,  t» 
i^^ai^  puberty,  and  not  twenty-one  years  of  age.  And  it  10 
not  disputed  by  counsel,  for  the  defendants  in  error,  that  k 
m^y  mean,  wovianhoQd  and  not  kgcU  mc^ority.  We  are  cdXl* 
ed  on  tp  decide  ip  what  sei^  did  the  testat<^  use  the  word  ? 
Arrival  at  age  instead  of  arrival  ^t  womanhood,  may  bo  the. 
more  ordinary  legal  acceptation  of  the  term  maluriijf;  AiUj, 
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if  tile  whole  will  or  context  shows  that  it  was  the  intention 
<yf  the  testator  to  use  the  term  in  the  other  sense,  that  meaD- 
iAg  most  prevail.  And  that  such  was  the  mind  of  the  testa- 
Un,  we  are  well  satisfied. 

Again,  it  is  contended,  that  an  absolute  power  of  aliena- 
^an  was  vested  by  the  testator  in  his  children,  by  the  lan- 
guage of  the  5th  item  of  the  will ;  "what  may  remain  of  my 
estate  shall  go  to  my  brothers,''  &c.,  and  that  consequently, 
the  daughters  took  an  absolute  fee  in  the  estate,  and  that 
neither  a  remainder  nor  an  executory  devise,  could  be  limit- 
ed over,  upon  such  an  estate;  and  l5  Go. /?.  457;  Idew. 
Jde^  5  Mass.  A  500,  504;  10  Johm  R.  19;  16  Johns  R. 
5S7,  590;  (mdA  Kenty  270,  are  cited  in  support  of  this  pro- 
ptsition.  And  it  is  not  denied,  but  that  the  words  used  may 
^mit  of  this  construction.  They  do  not  however,  necessa- 
lity  require  this  construction  and  none  other.  Certainly  none 
of  the  cases  referred  to  are  exactly  parallel  with  this.  Take 
Ibr  instance,  the  Massachusetts  case  of  Ide  vs.  /cfe,  where  the 
testator  undertakes  to  give  over,  what  the  son  "might  leave.** 
The  phraseology  is  Very  diiTerent  from  giving  over,  **  what 
may  remain."  The  former  must  refer  to  the  action  of  the 
first  taker;  and  by  necessary  implication  perhaps,  as  was 
said'  by  Chief  Justice  Parsons,  confers  upon  the  son  the  pow- 
-er  of  disposition.  Whereas,  in  the  case  at  bar,  the  words 
-**  what  may  remain,*'  may  mean,  and  we  are  inclined  to  think 
do  mean,  so  much  of  the  estate,  as  may  survive  its  ordinary 
dse',  wear  and  decay.  The  testator  merely  intended  to  signi- 
fy hi9  wish,  that  his  wife  and  children  should  use  the  proper- 
ty freely  without  being  impeachable  for  waste,  &c.  (1  Hillf 
^  C.  J?.  370,  371 ;  2  Hill  S.  G.  R.  521.  This  expression 
looks  rather  to  the  partial  consumption  of  the  estate,  than  its 
^lienalioiL  '  The  testator  must  be  presumed  to  have  foreseen 
tbfr  possibiHty,  that  the  whole  estate  might  go  over  to  the 
funainder-men  by  the  death  of  his  wife  and  daughters,  be- 
ftM  the  tetter  arrived  to  womanhood.  He  did  not^  therefore 
tffai#«ottltf  not  bave  intended  to,  bestow  upon  his  children  the 
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unrestrict^cf  power  of  disposition^  during  their  infaacy.  Be-  ,  , 
sides  holding  as  we  do,  that  the  daughters  took  a  fee^  defeasi* 
ble  upon  the  event  of  their  dying  without  children,*  and-as^ 
that  contingen/cy  could  only  be  realized  at  their  death,  since 
in  legal  contemplation  as  long  as  they  lived,  they  might 
have  children ;  this  construction  negatives  necessarily  an  in- 
tent on  the  part  of  the  testator,  to  use  the  words,  ^what 
may  remain,''  in  the  sense  of  a  power  of  disposition :  And 
if  that  power  cannot  be  implied  from  those  words,  then  the 
limitation  over  is  good,  by  way  of  executory  devise. 

Neither  counsel  nor  the  Court  below  seem  to  have  attach- 
ed much  importance  to  this  point. 

Benniko  J.|  concurring. 

The  fifth  item  of  the  will  is  as  follows :  ^^After  the  forego- 
ing disposition  I  give  and  bequeath  my  whole  estate,  real 
and  personal  of  what  description  soever,  in  manner  and  form 
following :  to  my  beloved  wife,  Jane  Nesbit,  the  sole  direc- 
tion of  the  Whole  with  the  guardianship  of  my  several  chil- 
dren by  her  until  they  arrive  at  the  age  of  twenty-one  years 
successively,  when  each  of  my  children  shall  receive  a  share 
or  dividend  of  my  estate,  in  just  proportion  by  appraisement 
of  my  executors,  &c,  reserving  one  third  part  of  my  estate  to 
the  exclusive  use  of  my  beloved  wife  during  her  life,  and  al 
her  demise,  the  said  third  part  to  revert  to  my  children  or  the 
survivors  share  and  share  alike,"  &c 

Under  this  item,  the  daughters  took,  I  think,  the  fee  or  ab- 
solute interest,  in  the  whole  property,  less  an  estate  in  one- 
third  of  it,  to  the  wife  for  her  life.  I  shall  use  the  word  fee,, 
as  including  personalty,  as  well  as  realty. 

The  daughteis  all  survived  the  mother,  1  believe,  and,, 
therefore,  tne  word  "survivors,''  cannot  affect  the  conclusion^ 
although  it  may  be  true,  that  that  word,  might  in  possible 
events,  have  s^ffected  it,  so  far  as  the  third  given  to  the  wife 
is  concerned. 
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I  believe  the  Court  is  unanimous  in  the  opinion,  that  this 
is  what  the  daughters  and  the  wife  took,  under  the  fourth 
item  of  the  will.  The  reasons  for  this  opinion  will,  doubtless, 
be  stated  by  another  member  of  the  CourL  It  is,  therefore, 
needless  that  they  should  be  stated  by  me,  I  pass  then,  to 
the  fifth  item. 

The  fifth  item  is  in  these  words :  "Should  it  be  the  Divine 
Pleasure  of  Almighty  God  to  take  from  this  life  my  dear 
wife,  and  all  my  children  before  they  arrive  at  maturity,  or 
in  case  of  their  all  dying  single  or  childless,  then  in  that 
case,  what  may  remain  of  my  said  estate,  shall  go  to  my 
brothers,  William,  Andrew,  Alexander  and  David,  and  their 
heirs  in  four  equal  proportions." 

Did  these  words  haVe  any,  and  if  so,  what,  effect,  on  the 
absolute  feegiven  as  aforesaid,  to  the  daughters,  in  the  fourth 
item? 

It  is  said,  for  tHe  defendants  in  error,  that  these  words  had 
no  effect  at  all,  on  that  absolute  fee ;  it  is  said,  that  by  the 
expression,  "what  may  remain  of  my  estate,"  found  in  these 
words,  a  power  was  impliedly  given  to  the  daughters,  to  do 
with  the  property  as  they  pleased,  and,  it  is  argued,  that  the 
gift  of  such  a  power,  is,  itself,  a  gift  of  the  absolute  fee. 

Was  such  a  power,  or  any  power,  impliedly  given  to  the 
daughters,  by  that  expression  ? 

The  expression  is  susceptible  of  three  readings :  1st,  a  read- 
ing, making  it  give  to  the  daughters,  absolute  power  over  the 
property ; — 2dly,  a  reading,  making  it  give  to  them  limited 
power  over  the  property ;  viz :  a  power  limited  by  the  in- 
terest which  they  took  in  the  property ;  3dly,  a  reading,  giv- 
ing  to  them  no  power  at  all,  but  merely  designating  an  es- 
tate in  remainder. 

To  say  that  the  first  is  the  true  reading,  is,  according  to  the 
defendants  counsel  themselves,  to  make  the  limitation  over, 
void — the  limitation  to  the  brothers. 

But  it  is  a  rule,  that  any  reading  that  would  make  void, 
a  part  of  an  instrument,  is  to  be  rejected,  if  possible. 
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That  the  expression  is  quite  as  susceptihle  of  the  second 
reading,  or  even  of  the  third,  as  it  is  of  the  first,  seems  to  me 
clear.  "What  may  remain  of  my  estate,^'  may  as  welt 
mean,  what  may  remain  after  the  daughters  have  done  witk 
it,  only  whatever  the  degree  of  interest  they  have  in  it,  may 
authorize  them  to  do  with  it,  as  it  may  mean,  what  may  re- 
main, if  anything,  after  they  have  done  with  it,  whatever 
they  please. 

So,  "what  may  remain  of  my  estate"  may,  as  it  seems  to 
me,  be  Us  well  as  any  way,  taken  to  be  synonymous  witk 
"Mc  remainder  of  my  estate." 

Suppose  the  testator  had    first  used  the  following   lan- 
guage :  "I  give  all  my  land  and  negroes   to  my  four  daugh- 
ters in  fee,  less  an  €;;state  in  one  third  of  the  satne  to  my  wjfe» 
for  her  life,  and  if  they  should  die  under  maturity,  or  single, 
or  childless ;"  and  then  had  added  any  one  of  these  three 
forms  of  expression—;  "then,  I  give   the  land  and  negroes 
to  my  four  brothers;"  "ihen,  I  give  what  may  remain^ottbt 
land  arid  negroes  to  my  four  brothers ;"  "then,  I  give  the  re- 
mainder  of  the  land  and  negroes  to  my  four  brothers,"  would 
he  not  have  conveyed  the  same  meaning?      And  so  far  as 
the  negroes  are  concerned,  would  not  this  meaning  be  more 
accurately  conveyed,  by  the  expression,  what  may  remain^ 
than  by  either  of  the  otiiers  ?    The  negroes   might,  some,  or 
even  all,  be  dead.    All    the  testator  could  give,  would  be 
what  fnight  remain  of  the  thing  given,  at  the  end  of  the  first 
gift. 

[1.]  I  think,  then,  that  the  first  of  the  three  readings,  ie 
not  the  one  to  be  taken.  • 

I  remark  too,  that  I  do  not  see  clearly  the  principle  which 
justifies  the  position,  that  the  grant  of  a  general  power  to  die- 
pose  of  property,  is  equivalent  to  a  gift  in  fee  of  the  property. 
A  power  is  not  a  conveyance.  And,  feeling  this  to  be  a  dif- 
ficulty, I  am  the  more  disposed  to  insist,  that  at  least  the  ex* 
istence  of  such  a  power,  ought,  in  every  case  to  be,  establish* 
ed  by  express  words,  or,  by  necessary  implication. 
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It  not  being  true,  then,  as  I  think,  that  the  expression, 
•what  may  remain  of  my  estate,"  is  to  be  construed  as  con- 
ferring on  the  daughters  an  absolute  power  over  the  proper- 
ty^ the  question  recurs,  what  effect,  if  any,  did  the  words  of 
the  fifth  item,  have  on  the  absolute  fee  created,  in  the  daugh- 
ters, by  the  fourth  item  ? 

And  the  answer  must  be,  (if  I  am  right  as  to  the  expression 
•what  may  remain  of  my  estate,")  that  those  words  reduced 
tllat  fee  from  an  absolute,  to  a  conditional  fee;  that  is  to  a 
fee  subject  to  be  divested,  on  the  happening  of  some  event, 
Qi  events.     I  suppose  this  will  not  be  denied. 

The  only  question,  then,  will  be  as  to  the  event  or  events, 
on  ivhich,  the  divesting  was  to  take  place. 

The  words  of  the  item  are,  **should  it  be  the  Divine  pleas- 
are  6f  Almighty  God,  to  take  from  this  life,  my  dear  wife, 
aadall  my  children,  before  they  arrive  at  maturity,  or  in  case 
of  their  all  dying  single,  or  childless,  then  in  that  case,  what 
Bsay  remain  of  my  estate  shall  go  to  my  brothers,"  &c. 

Does  this  mean  that  the  estate  was  to  go  to  the  brothers  on 
tlie  happening  of  any  one  of  the  three  events,  or,  only  on 
the  happening  of  a// or  the  three  events? 

If  the  word  **or,"  is  to  be  read,  or,  the  meaning  is,  that 
the  estate  was  to  go  to  the  brothers  on  the  happening  of  any 
mu  of  the  three  events ;  and  therefore,  that  it  was  to  go  to 
them  on  the  daughters  all  dying  childless. 

Why  should,  "or,"  not  be  read  or  ?  Or,  is  the  word  used. 
Itt  the  context  nothing  is  to  be  found  requiring  it  not  to  be 
so  read.  Is  the  liberty  given,  to  hunt  for  intention  outside 
of  the  words  used,  when  these  are  plain  ?  At  least,  such  a 
liberty  should  not  be  exercised,  except  as  a  last  resort. 

It  is  howfcver  argued  that  if  we  read  "  or,"  or,  we  do  that 
which  would  in  a  possible  case  defeat  the  testator's  intention; 
▼iz:  the  possible  case  of  any  or  all  of  the  daughters  dying 
** under  maturity,"  but  yet  not  dying  "  childless;"  it  being 
assumed  that  it  could  not  have  been  the  testator's  intention, 
that  his  property  should  go  to  his  brothers,  whilst  there  was 
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a  grand-child  of  his  alive ;  and^  then,  it  is  further  aigued, 
that  if  we  read  ^^  or/'  and,  we  do  that  which  will  make  it 
impossible  for  the  estate  io  go  over  to  the,  brothers^  until  all 
of  the  three  events  have  happened,  and,  therefore,  that  which 
will  make  it  impossible  for  the  estate  to  go  over  to  them,  if  any 
of  the  daughters  leave  a  child,  whether  they  die  over,  or  under, 
^maturity."  Thence  it  is  insisted,  that  we  ought*  to  read 
^^  or,'^  and.  This  is  the  arguqnent ;  and  in  support  of  it,  are 
read  cases  in  which,  when  property  was  willed  to  one  per- 
son, and  if  he  should  die  under  twenty-one  years  old,  or 
without  a  child,  then  over  to  another  person,  it  was  held  that 
^  or"  was  to  be  read,  and:  Most  of  these  cases  are  stated  in 
Jarmaa  on  Wills.     1  Jan  Willsj  443.         i 

But  to  the  validity  of  this  argument  two  things  "have  to  be 
assumed,  of  which  the  first  is,  that  the  word  ^maturity,''  has 
to  be  rendered  by  its  meaning,  of  twenty-one  years  old,  ra- 
ther than  by  its  meaning,  of  puberty ;  fordyiog  under  puber- 
ty is  of  necessity  dying  ^  childless ;"  therefore,  if  the  daugh- 
ters had  died  under  puberty  they  would  have  had  to  die- 
>^  childless ;"  therefore  if  they  had  died  under  puberty  the 
case  of  their  dying  leaving  a  child  would  have  been  tmpossi- 
bla  Yet  the  word,  '^  maturity,"  having  both  meanings,  may 
as  well  be  rendered,  puberty,  as  it  may,  twenty-one  years  old. 

The  second  is,  that  if  the  taking  pf  a  m^n's  words  as  they 
ai^,  would  in  any  possibk  case  defeat  his  intentiop,  we  are 
not  to  Xake  them  as  they  are  but  to  change  them  into  others^ 
although,  in  the  actual  case,  the  taking  of  them  as  they  are, 
would  not  defeat  his  intention,     i 

Any  of  the  daughters  might  have  died  under-  twenty-one 
years  old,  and  yet  not  have  died  "  childless."  If  any  of  them 
had  so  died,  and  her  child  were  the  pitrty  prosecuting  a  suit 
of  this  sort,  we  should  have  the  possible  case  meant.  The 
party  suing,  is  not  a  child  of  any  of  them ;  none  of  them  ever 
had  a  child.    This,  is  the  actual  case. 

Now,  admit  that  reading  ^^  or,"  or,  would  in  the  possible 
case,  make  the  testator's  property  go  to  his  brojthors,  rather 
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than  to  his  own  daughter's  child,  and  that  this  would  defeat 
*iis  intention,  yet,  are  we,  thence,  at  liberty  to  cbncldde,  that 
leading  ^  or,"  or,  would  in  the  actnal  case  defeat  his  inten- 
tion ?  In  the  actual  case,  there  is  po  daughter's  child,  but 
<»nly  brothers.  And  what  is  there^  to  justify  ub  in  luvuming, 
diat,  although,  the  testator  intended  to  give  his  property  to 
his  hrotliers,  on  his  daughters  all  dying  childless,  if  tUey  died 
under  twenty- one,  he,  yet,  did  not  intend  to  do  so;  on  his 

•  daughters  all  dying  childless,  if  they  died  over  twenty-one  ? 
Nothing  that  I  can  sea  On  the  contrary,  is  ther^  not  enough, 
to  jnstiiy  us  in  assuming,  that  he  as  much  intended  to  give 
his  property  to  his  brothers  in  the  latter  of  these  two  cases, 
as  he  did,  in  the  former  of  the  two  ?  I  rather  think  sa  There 
is  the  woM  ^childless'' without  restriction;  there  is  the  na- 

*  ttiral  bias  to  one's  awn  issua 

Assume  it  then  to  be  trne,  that  the  testator's  intention  was, 
to  give  his  property  to  his  brothers,  if  his  daughters  died 
childless,  whether  they  were  under,  or  over,  twenty-one,  when 
they  so  died  They  all  did  die  childless.  This  is  the  actual 
ease.  Taking  ^  or,"  as  or,  would  in  this,  the  o^/tia/ case,  make 
the  property  go  to  the  brothers.  That  would  fulfil  the  tes- 
tator's intention.  Changing  ^^  or,"  into  and,  would  ntake  the 
property  go  to  others.    That  would  defeat  his  intention. 

Now  are  we  permitted,  to  sacrifice  the  testator^s  intention 
in  this,  the  actual  case,  out  of  regard  to  fulfilling  his  inten- 
tion in  the  possible  case  ?  The  rule  allowing,  or,  to  be 
>  4^hanged  into,  and,  was  made  merefy  that  intention  might  be 
fulfilled.  Does  it  not  follow,  then,  that  the  rule  ought  to  be 
-'  applied  in  those  cases  in  which,  it  will  fulfill  intention,  and 
ougUt  not  to  be  applied  in  those  in  which,  it  will  defeat  in- 
tention ?  Does  it  not  follow,  that  the  application  of  'the  rule 
should  be  reserved  until  the  coming  of  the  possible  case  to 
which,  I  have  referred  ?  See  Wildes  Case,  6.  Co.  Other- 
wise, this  must  follow,  that  whether  the  rule  will^  upon  the 
whole,  do  more  to  fulfill,  than  to  defeat,  intention,  will  de- 
pend on,  whether  the  cases  of  donees  dying  childless  under 
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lwaoty<^oney  are  more  numerous  than  the  cases  of  donee  b> 
dying  childless  over  twenty-one.  I  incline  to  think  the  lat- 
ter will  be  found  to  be  the  more  numerous.  Should  that  W 
80,  then  the  rule  if  applied  to  the  latter  cases,  as  well  as  to 
the  former,  would  work  its  own  defeat 

I  am  not  prepared  to  admit  then,  that  this  second  assumpi- 
lion  made  by  the  argument  which  I  am  noticing,  is  any  more 
allowable,  than  the  first  was.  There  are  certainly  dicfa^ 
perhaps  decisions,  to  the  effect,  that  instruments  are  to  be 
construed  in  reference  to  possible  cases.  This  means,  I  sa|^ 
pose,  that  if  in  a  possible  class  of  cases,  however  small,  II 
particular  construction  would  defeat  intention,  that  construc- 
tion is  not  to  be  adopted,  although  in  the  actual  class  of  ca- 
ses, however  lai^,  it  would  fulfil  intention/  but  that  anotbflr 
construction  is  to  be  adopted,  even  one  which,  though  ttnlasjr 
in  the  small  possible  class  fulfill  intention  will  in  the  laig^ 
actual  class  defeat  intention.  I  am  not  prepared  to  give  my 
assent  to  any  thing  susceptible  of  such  a  meaning  as  this.    * 

There  is  nothing  then  in  the  argument  under  considera- 
tion that  requires  us  to  read  "  or,**  and. 

.  The  object  to  be  accomplished  by  doing  that,  may  be  a^ 
well  accomplished,  by  reading  it  as  it  is,  or ;  and  by  taking 
the  word, "  maturity,**  by  its  meaning  of  puberty.  Changhtg 
*^or**  into,  and, — nay  /floors,  into  two  ands,  would  be  a 
**  strong  measure  ;**  far  stronger  than  taking  **  maturity,**  bjr 
its  meaning,  of  puberty.  Of  the  two  measures  then,  the  lat- 
ter, I  think,  is  the  one  to  be  chosen. 

If  I  am  right  in  these  conclusions,  and  I  think  I  am,  the 
fifkh  item  of  the  will  means,  that  the  estate  was  to  go  to  the 
brothers  on  the  happening  of  any  one  of  the  three  evenls. 
All  the  daughters  died  childless.    Thus  one  of  the  three  events^ 

happened. 

William  Robertson,  one  of  the  brothers,  is  dead.  Tlie 
complainants  are  his  heirs.  A  fourth  of  the  estate,  therefoi^^ 
vests  in  them,  and  the  suit  is  brought  for  that  fourth.  No^ 
question  is  made,  as  to  whether  the  suit  ought  not  to  haie 
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been  broDght  by  his  administrator,  rather  than  by  his  heirs. 
.In  my  opinion  then,  there  was  equity  in  the  bill,  andoon- 
•tqaently,  error  in  the  Court,  in  sustaining  the  demurrer. 

McDoNAU),  J.  dissenting. 

James  Robertson,  of  the  city  of  Savannah,  in  the  y^r 
dghteeti  hundred  and  two,  made  and  published  his  will  and 
468lament,  the  fourth  and  fifth  clauses  of  which  are  as  foU 
lows;  viz:  **4th.  After  the  foregoing  dispositions,  I  give  and 
bequeath  my  whole  estate,  real  and  personal,  of  what  dcscrip- 
lioD  soever,  in  manner  and  form  following :  To  my  beloved 
wife,  Jane  Nesbit,  the  sole  direction  of  the  whole,  with  the 
guardianship  of  my  several  children  by  her,  until  they  ar- 
Mxwe  at  twenty-one  years  of  age,  successively,  when  each  of 
iDy  said  children  shall  receive  a  dividend  or  share  of  my  es- 
iate,  in  just  proportions,  by  appraisement  of  my  executors  or 
Aemirvivors  of  them,  reserving  one-third  part  of  said  estate, 
lathe  exclusive  use  of  my  beloved  wife,  Jane  Nesbit,  during 
her  life,  and  at  her  demise,  the  said  third  part  to  revert  to  my 
diiklren  or  the  survivors,  share  and  share  alike;  and  in  the* 
event  of  the  death  of  my  wife  during  the  minority  of  the 
whole  or  any  of  my  children,  I  then  request  of  my  executors^ 
or  the  survivor  of  them,  to  undertake  the  guardianship  of 
such  minor  or  minors."  "  5th.  Should  it  be  the  Divine  pleas- 
ore  of  Almighty  God  to  take  from  this  life  my  dear  wife, 
Jane  Nesbit,  and  all  my  children  before  they  arrive  at  matu- 
rity, or  in  case  of  their  all  dying  single  or  childless,  then  and 
in  that  case,  what  may  remain  of  my  estate  shall  go  to  my 
btDthers,  William,  Andrew,  Alexander,  and  David  Robertson, 
and  their  heirs,  in  four  equal  proportions." 

The  testator  left  four  children,  all  daughters.  They  all  at- 
tained the  age  of  twenty-one  years.  Two  of  them  died  sin- 
gle and  childless,  leaving  theother  two  sisters  surviving  them. 
One  of  the  surviving  sisters  married,  and  having  survived 
lier  husband,  died  childless,  leaving  the  other  sister  surviving 
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her.  The  last  surviving  sister,  on  the*  twelfth  <fay  of  March, 
eighteen  Hundred  and  fifty,  intemmrri^d  with  Allen  B. 
Wright,  of  th^  city  6f  Savannah.  Prior  to  the  marriage,  she 
executed  a  marriage  settlement,  conveying  all  the  estate  and 
property  |to  Edward  W.  Solomons,  to  certain  uses' and  upon 
certain  trusts,  for'  and  during  her  Ufe,  and  after  her  death  to 
her  own:children  or  child,and  the  children  of-the  said  Wright 
by  a  former  marriage.  By  the  decree  of  the  Court  of  Chan- 
cery, on  the  application  of  the  said  Solomons,-  he  %ras  dis- 
charged &om  said  trust,  and  Heorge  W.  Johnston  vrm  substi- 
led  in  his  stead. 

The  four  brothers  of  the  testator,  named  in  the  will  as  Iw- 
atees  in  remainder,  were  all  dead  at  the  time  of  the  filing  of 
the  bill ;  two  of  them  never  married,  one  of  them  went  to 
Ireland  and  is  said  to' hare  married  thete.  and  ^diM;  and  is 
supposed  to  have  left  is^ue,  but  of  which  f^t  the  complain- 
ants allege  they  have  no  knowledge.  The  complainants  are 
the  children  of  William  Robertson,  one  of  Ae  brothers,  and 
claim  that  the  whole  of  the  estate  left  by  the  said  tei9talor,now 
^n  th^  hands  of  said  Johni^tofi,  Vested  in  them  absolutely  and 
in  fee  simple,  under  the  provisions  of  said  will,  ahd  the  is- 
sde,  if  ahy,  of  th&  brother  who'  miatried  and  died  in  Irelaod, 
th^  childreti  of  the  said  t^stsftdf  h's^it^  M  di^tMIdless  Jkl 
Vilhbilt  isstke.* .  The  complainant  dainf  to  b^  entitled  tof&e 
^estate,  and  pray  an  account  •  .  .       i 

The  defendants  demurred  to  the  bill,  and  the  presiding 
Judge  in  the  Court  below^  sustained  the  demurrer  and  dis? 
missed  the  bill,  and  to  this  judgment  the  complainimts  ex- 
cept, and  assign  error  thereon.  '    * 

A  majority  of  this  CcJurt  being  of  opinion,  that  the  presi- 
ding Judge  in  the  Court  bel6w  committed  eirror  in'  sa^ttaining 
the  said  deindrrer,  reverse  his  judgment.  I  thinft  there  was 
no  Brror  in  thfe  judgment  of  the  Court  bielow,  and  n6w  pro- 
ceed to- sissign  my  reasons  for  believitig  that  'it  ou^t  to  be 
affiirmed.  '         ' 
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,Tbe  testator  disposes  of  the  principal  part  of  his  estate  in 
the  fourth  and  fiAh  clauses  of  his  will.  The  fourth  clause, 
in  factf  contains  a  disposition  of  the  whole  of  that  part  of  the 
estate  to  which  the  parties  litigant  before  us  can  lay  claim. 
The  testator  was  the  draftsfnan  of  his  own  will,  and  he  adop- 
ted bis  own  plan  of  giving  expression  to  his  intentions.  Like 
many  person^  who  undertake  the  same  thing,  be  no  doubt 
tboughti  that  because  his  purposes  and  objects  were  so  well 
undeorstood  by  himself,  it  was  not  necessary  to  be  very  parti- 
cular in  selecting  langua^  in  which  to  express  them,  to  con- 
vey his  meaning  to  others.  He  perhaps  did  not  know,  that 
by  far  the  largest  part  of  the  difficuhies  springing  up  in  the 
fonstructipn  of  wills,  grows  out  of  a  want  of  perspicuity  In 
(he  language  in  which  t^ey  are  written.  I  think,  however, 
that  as  awkwardly  as  the  will  under  consideration  is  written, 
the  intention  of  the- testator  may  be  collated  from  it,  and, 
that  effect  may  be  given  to  that  intention,  consistently  with 
the  rules  of  law. 

The  testator,  in  the  fourth  part  of  his  will,  gives  and  be- 
queaths the  whole  of  his  estate,  both  real  and  personal,  not 
disposed  of  in  i^ntecedent  clauses.  He,  howeyqr,  does  not 
f  tate;to  whom  it  is  given.  The  objects  must  be  looked  for 
by  examining  the  entire  context  By  doing  this  there  can  be 
no  doubt.  He  gives  no  part  of  his  estate  in  fee  to  his  wife. 
When  each  of  his  children  arrives  at  the  age  of  twenty-one 
years,  she  (the  daughter,  for  his  children  were  all  flaughters,) 
is  to  .Tecei^'|e  a  share  of  his  estate.  But  still,  the  whole  estate 
is  poi  to  be  divided  off  One-third  of  the  estate  is  to  be  re- 
served for  the  use  of  his  wife  during  her  life.  At  her  death, 
that  third  part  is  to  revert  to  his  children,  or  the  survivors  of 
thenL  The  wife  is  to  have  the  direction  of  the  whole  of  the 
estate,  until  distributed  agreeably  to  the  above  stated  provis- 
ions. Thus  far  the  wife  and  children  are  the  sole  objects  of 
the  testator's  bounty ;  the  wife's  interest  as  expressed,  is  an 
estate  for  life,  and  the  children's  interest  as  far  as  declared, 
axe  estates  in  fee.    If  the  entire  fee  is  not  given  to  the  chil- 
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dren,  it  is  not  given  at  all,  for  the  brothers  named  in  the  liAb 
clause  do  not  take,  except  on  the  conditions  therein  expressed^ 
on  which  I  shall  remark  presently.     In  the  sixth  clause  of 
the  will  the  testator  first   appoints  his  wife  executrix,  and 
then  appoints  four  executors,  to   whom  he  commits  the  care      i 
of  his  family  and  the  bringing  up  his  children  decently  And.      i 
honestly.    The  request  in  this  clause  is  almost  equivaln&t  l» 
the  appointment  of  guardians  of  the  persons,  at  least,  of  ^ 
children.     But  in  the  fourth  clause  of  the  will,  at  the  tioie^ 
and  in  connection  with  it,  that  the  testator  gives  Che  diieo-i 
tion  of  his  whole  estate  to  his  wife,  he  appoints  her  the  guarw 
dtan  of  his    children,  and  in   case  of  her  death    duritig 
their  minority,  he  appoints,  his   surviving  executors  their 
guardians.    After  the  request  in  the  sixth  clause,  there  was 
no  necessity  for  this,  if  he  did  not  consider  that  his  estate 
passed  to  them  under  his  will  during  their  minority.     The' 
appointment  of  a  guardian  under  these  circumstances  is  e^> 
idence,  of  the  testator'^  intention  that  the  property  sfaonU 
Test  in  the  children   immediately  on  his  death,  except  tb^ - 
third  part,  reserved  to  the  wife,  contingently,  on  theii;  8ur?i*i* 
▼hig  her.    The  property  then,  by  necessary  implication, 
given  by  the  testator  to  his  children,  to  vest  in  them 
death,  in  the  manner  above  stated,  whether,  at  that  time^i 
had  attained  majority  or  not.     If  the  fee  was  not  dis] 
hf  the  will,  during  their  nonage,  it  must  have  vested  in  the 
wife  and  children,  as  the  heirs  at  law' of  the  testator,  but  it  ia 
clear  that  the  testator  did  intend  that  the  wife  shojjid  Q0% 
take  more  than  an  interest  for  life,  in  any  part  of  his  estate^ 
and  that  the  children  should  take  the  respective  sbar^  U^. 
which  they  were  entitled  absolutely,  and  the  rcmaind^afier 
the  death  of  the  wife  in  the  part  reserved  for  her  use,  cofiti^,. 
gently,  on  their  surviving  her. 

'It  cannot  be  questioned  that,  taking  the  fourth  clause,  of. 
the  will  by  itself,  if  either  of  the  daughters  had  nn^rried  aadt 
died  before  attaining  the  age  of  twenty-one  years,  leajriipg  n^ , 
child  Surviving  her,  the  husband,  and  if  he  were  dead,  the 
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child,  would  have  been  entitled  to  her  share  of  the  estate.  A 
question  might  have  arisen  as  to  the  right  of  the  husband  or 
chiid  to  that  part  of  the  estate  given  to  the  legator's  widow 
duriDg  her  life,  if  she  had  survived  the  daughter  dying  in 
her  minority.  Instances  of  estates  passing  by  implication 
aacb  stranger  than  that  under  discussion,  may  be  found  in 
2  Pter^  fViilianvt   194,  Crowder  vs.  Clowes,  2  Vttey  Jr.  44§, 

By  the  fourth  clause  of  the  will,  therefore,  the  testator  gave 
th«  estate,  real  aud  pt:rsonal,  therein  bequeathed  and  devised, 
to  fais  children,  except  one-third  part  thereof,  reserved  to  hii 
wife  during  her  life,  which  was  given,  on  her  demise,  tosnch 
of  his  children  as  should  survive  her.  The  testator's  chiU 
dren  were  all  daughters,  they  all  attained  the  age  of  twenty- 
mie  years,  aud  all  survived  the  wife,  and  the  whole  estate, 
tlierefore,  vested  in  them  absolutely,  unless  there  is  some- 
tbing  in  a  subsequent  part  of  the  will  to  prevent  it 

it  wonld',  in  my  judgment,  do  violence  to  the  intention  of 
tbe  testator,  and  the  words  of  liis  will,  to  hold  that  the  fifth 
eUmse  of  the  will  reduced  the  estate  of  the  children  to  a  mem 
imfirnctaary  interest.    The  testator  knew  that  his  childrmi 
vtre  all  daughters,  and  that  reaching  a  marriageable  age  be- 
foMMrenty-one,  and  they  might  marry  and  die,  surviving 
b^^Binsband  and  child,  if  any,  before  the  attainment  of  thai 
ui^^  While  he  did  not  intend  to  injure   their  prospects  of 
marriage,  or  cut  off  their  children,  if  any,  living  at  their 
death,  they  surviving  their  husband,  he  intended  to  give  over 
t#his  brothers  the  entire  estate,  on  condition  that  they  all 
died  surviving  their  mother,  single  and  childless,  before  they 
attained  the  age  of  twenty-one  years..    It  is  manifest,  that  if 
the  children  had  all  died,  unmarried  and  childless,  before 
they  arrived  at  maturity,  whatever  meaning  may  be  aflixed 
to  that  term,  the  mother  surviving  them,  the  brothers  could 
not  have  taken  any  thing  under  the  wili,  nor  could  the  sur* 
viving  mother.     Nothing  was  given  over  in  that  event.     The 
will  making  no  disposition  of  the  property,  it  must  have  been  * 
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distributed  under  the  Act  for  distributing  intestates*  estates, 
ani  the  wife  or  widow  would  have  taken  one  moiety  of  the 
estate,  and  the  brothers^  and  sisters  of  the  testator  would  hatre 
taken  the  other  moiety.  The  testator  having  died  in  1803,  the 
statute  of  distributions  of  1789  would  have  governed  the  de- 
scent of  the  property.  That  the  death  of  the  wife  is  In^n- 
tioned  in  connection  with  that  of  the  children  and  is  made 
one  of  the  conditions  on  which  the  estate  was  to  go  over  to 
the  brothers,  is  strong  evidence  to  my  mind,  that  the  testator 
did  not  intend  to  tie  up  his  property  in  any  event,  if  the  chil- 
dren should  attain  the  age  of  twenty-one  years.  This  opin- 
ion that  the  testator  intended  the  unrestricted  ownership  of 
the  property  to  be  in  the  children,  on  their  marriage  respec- 
tively before  twenty-one,  and  after  that  age,  whether  married 
or  not,  is  strengthened  by  the  fact  that  the  testator  gives  over 
^  what  remains^*  of  his  estate  on  the  happening  of  the  con- 
tingency on  which  the  brothers  were  to  take.  This  is  the 
only  relation  in  which  he  uses  that  expression.  In  every 
other  place  he  speaks  of  his  estate.  It  is  true  that  this  ex- 
pression would  have  but  little  inlluerice,  if  a  life  estate  only 
had  been  expressly  given  to  the  children,  or  if  it  appeared 
that  the  estate  consisted  of  property  of  a  perishable  nature. 
The  contrary,  however,  appears.  The  will  gives  the  estate, 
real  and  personal,  and  it  no  where  appears  that  the  testator 
could  have  referred  to  a  portion  of  the  property  likely  to  be 
lost  or  destroyed  by  the  use. 

If,  on  the  death  of  the  wife,  after  the  daughters  had  at- 
tained the  age  of  twenty-one  years,  they  being  single  and 
childless,  the  brothers  had  filed  a  bill  charging  that  they 
were  entitled  to  the  remainder  on  their  death  single  or  child- 
less ;  that  they  were  likely  to  die  single  or  childless,  and  that 
they  were  exercising  all  the  rights  of  absolute  ownership  ov^r 
the  property,  selling  and  converting  it  and  the  proceeds  to 
their  own  use,  no  ChanceltoT^  I  apprehend,  would  have  int- 
terfered  to  restrain  the  daughters,  and  declare  a  trust  for  the 
brothers.    This  is  putting  the  oise  as  strongly  for  the  plain- 
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tifb  in  €ffrar  9a  ibey  coold.. desire  it  TtieChaooellor  would 
have  replied,  il  seems  to  me,  that,  taking  the  will  as  a  whole, 
his  children  were  the  first  objects  of  the  testator's  bounty, 
that  admittiBg  •that  the  complainants  oonstrtied  corveotly  the 
eonditioBS  on  which,  they  should  be  entitled  to  what  the  tes- 
tator bequeathed  or  devised  to  them,  it  could  never  have 
been  his  iatentioQ  to  restrict  his  children  in  the  use  of  the 
property,  in  a  manner  to  interfere  with  their  complete  enjoy- 
ment of  it,  and  that  all  to  which  the  brothers  could  be  enti- 
ded  was  what  might  remain  of  the  estate  after  this  unrestric- 
ted use  and  ownership  of  it  by  the  children.  What  might 
lemain  conld  not  be  ascertained.  It  must  necessarily  have 
been  a  matter  of  doubt  and  uncertainty,  and  too  much  so  to 
anthorioe  a  Court  to  risk  the  thwarting  of  the  main  intention 
of  the  testator,  to  uphold  a  subordinate  and  doubtful  purpose, 
when  there  could  be  no  certainty  on  the  subject.  When 
there  is  great  donbt  and  uncertainty  in  such  matters  the 
Court  will  not  undertake  to  execute  the  will,  and  for  that 
reason  the  limitation  over  to  the  brothers  was  void.  Eiule 
m.  Eade  ei  ak^S  Mad.  Cfu  JRep.,  1 18;  fVihon  vs.  Major y  Wth 
Ves.  Jr.,  2a5;  Sprange  vs.  Barnard  el  al,  2  Bum^s  Ch, 
Bep.^  585;  fFynn  vs.  Hawkins,  1  Br.  Ch.  i?.,  179. 

L will  now  consider  the  fifth  clause  of  the  will  in  another 
»jict  If  the  children  had  all  died  childless  within  the  age 
of  twenty-one  years,  but  the  survivor  of  them  had  married 
and  left  her  husband  surviving,  then  the  brothers  could  not 
have  taken  in  remainder.  The  testator  could  never  have  in- 
tended that  if  one  of  his  children  had  died  single,  leaving  a 
4^hikl,  that  the  estate  should  go  over  to  his  brothers,  and  yet, 
if  the  will  is  to  be  construed  literally,  such  must  have  been 
the  case.  The  Court,  I  apprehend,  would  have  hesitated 
long  before  it  would  have  held  that  the  brothers  were  pro- 
cured by  the  testator  to  his  grand-child,  if  the  husband  of 
tfie  daughter  had  died  before  her,  leading  her  single  at  her 
'death. 

There  are  geoeml  rules  for  consuming  wiUs.    I  do  not 
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pecial  circumslances  should  induce  a  dopacturB. 

id,  well  eslablisbed  rule  of  constructioa.    3^b» 

..      s  ihal the  intention  of  the  testator  shall  hav«af- 

kct,  if  it  be  legal  The  whole  will  may  be  look«d  to  in  or- 
^cr  to  arrive  at  .the  intention,  and  sentences  may  be  Uao*- 
posed  and  words  changed  to  giro  effect  to  such  intentiu^ 
when  it  is  well  ascertained.  No  one  can  be  so  sceptical  as  to 
doubt  whether  the  testator  did  not  intend,  in  this  will,  that 
,  the  child  of  the  daughter  should  take,  in  the  case  I  have  pat, 
instead  of  his  brothers,  and  yet  ii  would  be  necessary  t» 
change  the  word  "  or"  into  "  and"  to  enable  it  to  do  it.  If 
"and"  should  be  read  for  "or,"  in  case  of  a  child,  the  rule 
should  be  the  same,  in  the  eveot  of  the  marriage  and  death 
of  the  daughter  in  the  life  time  of  her  husband.  In  each 
case,  the  brothers  would  be  excluded. 

While  Courts  disavow  the  right  to  make  a  will  for  a  tes- 
tator, they  take  considerable  liberty  with  a  will  as  wiiuea 
to  effectuate  the  intention  of  the  testator,  A  will  is  some- 
times written  by  a  testator,  who  is  without  counsel,  and  oft«i 
in  extretnia,  and  the  Courts  will  pot  allow  loose  expression*^ 
badly  connected  sentences,  and  incautious  language,  to  de- 
feat intentions  and  purposes,  well  ascertained  by  a  consults^ 
tion  of  the  entire  will.  There  are  cases  in  which  the  inten- 
tion of  the  testator  cannot  be  ascertained,  and  then  the  will, 
a  provision  involved  in  doubt,  cannot  be  executed.  Tbera 
are  also  cases  in  which  the  intention  may  b6  arrived  at  sat- 
isfactorily to  the  expounder,  and  yet  it  may  be  so  defectively 
expressed  that  the  Court  could  not  execute  the  will  according 
to  the  intention,  without  supplying  words  so  liberally  ati  to 
amount  to  the  making  of  a  will  agreeably  to  the  presumed 
intention.  This  the  Court  will  not  do.  The  case  of  ^)>a^ 
4ing  vs.  Sliding,  Cro.  Car.  185,  is  an  early  instance  of  n 
departure  from  the  letter  of  a  will  to  give  effect  to  the  iolen- 
tion  of  the  testator.  "John  Spalding  had  issue  three  aons, 
John,  Thomas  and  William.  He  devised  laud  to  John,  bis 
eldest  son,  and  the  heirs  of  his  body,  aAei  the  death  of  Alices 


SAVANNAH,  JANUARY  TORM,  1868,    '       129 

■  ■  ■  — ___^ ■  pi        ^ 

Robertson  et  al.  vs.  Johnston,  trustee, 'et  al.  . 


the  devisor's  wife ;  and  if  John  died,  living  Alice,  that  Wil- 
liam shall  be  his  heir."  *^John  dies,  having  a«on,  in  the 
life  of  Alice,  ^lice  dies  and  William  claimythe  land."  *  Ac- 
<!OTding  to  the  letter  of  the  will  he  is  •learly  entitled,  yet  the 
CotiTt' examining' the  whole  context  of  the  will,  determined 
the  case  according  to  the  intent  of  the  testator,  and  that  in- 
tent was,  that  if  John  die  without  issuey  living  Alice,  William 
shonld  have  it 

*It  is  unnecessary  to  extend  this  examination,  for  the  pur- 
pose of  determining  whether,  if  there  had  been  a  child,  that 
child  could  have  taken  any  thing  under  the  will,  there  being 
no  express  gift  to  it,  or  whether  the  parent  must  not  have 
thken  an  estate  tail,  under  the  English  law,  descendible  to 
the  child,  and  that  under  our  law,  the  mother  being  the  first 
taker,  would  not  have  taken  an  absolute  fee  simple  in  the 
property.  According  to  the  construction  I  place  on  the  will, 
P  "hav^  said  much  that  I  might  have  omitted.  The  estate 
vested  in  the  testator's  children  at  his  death,  in  the  mdnner 
r  have  hereinbefore  stated,  and  the  limitation  over  to  the 
bfolhers,  if  good,  could  take  effect  only  on  the  death  of  the 
wife  and  children,  before  the  latter  arrived  at  maturity,  or  in 
the  event  of  the  death  of  all,  single  and  childless,  before  they 
attained  the  age  of  twenty-one  years. 
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ARGUED  AND  DETERMINED  IN  THE 

SUPREME  COURT  OP  THE  STITE  OP  CEORCM, 

AT  MACON,  JANUARY  TERM,  1858. 


Present— JOSEPH  H.  LUMPKIN, 

CHARLES  J.  McDonald,  yjudoe*. 

HENRY  U  BENNING, 


ALD,  \ 
•',         J 


HoLCOMB  JoHKsoN,  et  al,  plaintiffs  in  error,  vs.  Wright  Bra- 

DT,  adm'r,  defendant  in  error. 

[1.]  A  temporary  administrator,  finding  the  assets  of  the  estate  of  his  intestate 
ioTolved  with  other  estates,  and  likely  to  be  seized  and  sold,  and  the  pro- 
ceeds applied  contrary  to  law,  ought  to  ask  an  injunction  until  the  affairs  of 
the  estate  can  be  investigated,  and  conflicting  claims  adjusted. 

(2.)  The  widow  of  intestate  claiming  a  part  of  the  property  under  an  agreement 
that  it  should  be  conveyed  in  trust  for  her,  and  claiming  another  part  of  the 
property  by  right  of  survivorship,  need  not  be  made  a  party  complainant  to  a 
bill  filed  by  a  temporary  administrator  to  preserve  the  assets,  as  no  final  de- 
cree can  be  made  in  the  premises. 

In  Equity,  from  Sumter  county.  Decided  by  Judge  La- 
MAB,  December,  1857. 

Wright  Brady  filed  his  bill  for  an  injunction  under  the  fol- 
lowing circumstances : 

William  M.  Brady,  the  brother  of  theplaintiflfjdied  in  Jan- 
uary, 1857,  intestate,  leaving  Julia  A.  Brady,  his  widow,  and 
four  children ;  and  being  very  much  indebted  at  the  time  of 
his  death,  though  in  possession  of  considerable  property. 
The  plaintiff,  at  the  request  of  the  widow,  took  out  tempora- 
ry letters  of  administration  on  his  estate.    At  the  time  of  his 
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death,  William  M.  Brady  was  administrator  of  the  estate  of 
Burton  T.  Dennard,  his  brother-in-law.    Julia  A.,  the  widow 
of  William  M.  Brady,  was  the  sister  of  Burton  T.  Dennard. 
William  Dennard,  their  father,  had  died   in  1850  or   1851, 
leaving  a  will,  whereby,  after  some  specific  legacies,  he  had 
given  the  whole  of  his  estate  to  his  sou,  Burton  T.  Dennard^ 
the  brother  of  the  said  Julia  A.  Brady,  for  whom  he  made  no 
provision  in  his  said  will.    William  M.  Brady  and   his  wife 
filed  a  caveat  against  the  probate  of  the  will,  upon  which  con- 
siderable litigation  ensued,  and  in  the  fall  of  1852,  an  agree- 
ment was  entered  into  between  William  M.  Brady  and   his 
wife,  and  the  said  Burton  T.   Dennard,  and  Irene  Dennard, 
the  executrix  of  the  said  will,  that  William  M.  and  Julia  A, 
Brady  should  withdraw  their  caveat,  and  in   consideration 
thereof,  Burton  T.  Dennard  did,  by   his  written   agreement, 
covenant  with  the  said  W.  M.  Brady,  in  trust  for  his  said  wife, 
that  he  would,  when  he  came  of  age,  convey  to  the  said  W. 
M.  Brady,  in  trust  for  his  said  wife,  one-third  of  the  estate 
of  which  the  said  William  Dennard  died  possessed.    Wh«Q 
the  said  Burton  T.  Dennard  came  of  age,  he  carried  out  this 
agreement,  by  allowing  W.  M.  Brady  to  carry  on  the  planta- 
tion of  the  testator  in  partnership  with  him,  but   no  specific 
conveyance  was  ever  executed. 

The  bill  also  stated  that  complainant  had  no  means  of 
knowing  the  amount  of  the  estate  of  the  said  William  Den-  , 
nard,  nor  of  the  one-third  which  the  said  Wm.  M.  Brady 
held  in  trust  for  his  said  wife,  Julia  A.,  and  that  the  latter  had 
notified  him  that  the  value  of  her  third  was  ^82 1,629  50,  and 
that  the  same  was  in  the  nature  of  a  trust,  and  insisted  on  it 
as  a  paramount  claim. 

The  bill  further  stated,  that  upon  the  death  of  Burton  T. 
Dennard,  W.  M.  Brady  was  appointed  his  administrator,  with 
complainant  as  his  security,  and  that  the  saidB.  T.  Dennard, 
at  the  time  of  his  death,  was  legally  indebted,  and  that  the 
clajms  with  respect  to  that  estate,  were  superior  to  the  claims 
of  other  creditors. 
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He  also  alleged  in  his  bill,  that  there  were  a  great  many 
judgments,  both  against  the  estate  of  Dennard,  and  Brady,  and 
that  the  judgment  creditors  were  taking  proceedings  with 
respect  to  the  property.  He,  therefore,  prayed  an  injunction 
to  restrain  the  Sheriff  and  judgment  creditors  from  proceed- 
ing to  sell  the  property  until  the  rights  of  the  conflicting  claim- 
ants should  be  ascertained  and  adjudicated. 

An  injunction  was  granted  as  prayed  by  the  bill. 

To  this  bill  the  defendants  demurred  for  want  of  equity, 
or  if  there  was  any  equity,  it  was  in  favor  of  Julia  A.  Brady, 
who  ought  to  have  filed  the  bill  when  made  a  party  to  it; 
and  also>  that  the  cases  made  by  the  bill  did  not  create  any 
trust,  or  vest  the  property  for  the  separate  use  of  Julia  A. 
Brady. 

The  Court  overruled  the  demurrer,  and  coiftisel  for  defend- 
ants excepted. 

ScABBOROUGH  &  WoRRiLL,  for  plaiutiffs  in  error. 

McCoy  &  Hawkins,  contra. 

By  the  Court — McDonald  J.,  delivering  the  opinion. 

On  the  death  of  William  M.  Brady,  his  wife,  Julia  A.  Bra- 
dy, became  entitled  to  administration  on  his  estate,  and  at 
ber  request,  Wright  Brady,  the  complainant,  applied  for  and 
obtained  temporary  letters  of  administration  thereon. 

Upon  obtaining  them  he  filed  a  bill  in  chancery,  enjoining 
the  execution  creditors  of  his  intestate's  estate  from  the  col- 
lection of  their  debts,  which  bill  is  brought  up  in  the  record 
before  us.  The  bill  was  demurred  to,  and  the  presiding 
Judge  in  the  Court  below  overruled  the  demurrer,  and  an 
exoeption  to  his  judgment  on  the  demurrer  makes  this  case. 

Much  of  the  property  in  the  hands  of  the  temporary  ad- 
ministrator, and  which  was  in  the  possession  of  his  intestate 
at  the  time  of  his  death,  proceeded  from  the  estate  of  William 
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Dennard,  and  passed  by  his  will  to  his  son,  Burton  ^T.  Den- 
nard,  who  subsequently  died,  and  on  whose  estate  complain- 
ant's intestate  administered.  It  was  further  complicated  by 
an  alleged  claim  of  Mrs.  Julia  A.  Brady,  under  a  compro- 
mise between  herself  and  her  husband,  aad  Burton  T.  Den- 
nard,  her  brother,  and  Mrs.  Irene  Dennard,  by  which  she  in- 
sists she  became  entitled,  as  her  separate  property,  to  an  in- 
terest of  one-third  in  her  deceased  father's  estate,  and  into  the 
enjoyment  of  which  her  husband,  in  his  life  time,  had  been 
placed,  by  her  deceased  brother  allowing  him  to  occupy  it 
jointly  with  himself  to  that  extent 

This  was  done  by  her  brother  after  he  had  attained  the 
age  of  twenty-one  years,  in  execution  of  an  obligation  into 
which  he  had  entered  during  his  minority,  to  convey  to  the 
said  William  M^  Brady,  the  deceased  husband  of  the  said  Ju- 
lia A.,  in  trust  for  the  ^aid  Julia  A.,  an  amount  equal  to  one- 
third  of  the  whole  estate  of  which  the  said  William  Dennard 
died  seized  and  possessed,  and  the  increase  up  to  the  time  of 
the  division,  as  soon  as  he  shall  have*  attained  to  the  age  of 
twenty-one  years.  The  conveyance  had  not  been  executed, 
nor  the  property  set  apart,  under  said  contract  of  compromise, 
but  it  was  affirmed  in  the  manner  above  stated,  after  Burton 
T.  Dennard  arrived  at  majority. 

At  the  time  of  the  death  of  the  said  William  M.  Brady, 
there  was  pending  in  the  Superior  Court  of  Dougherty  coun- 
ty, an  action  against  Mrs.  Irene  Dennard,  William  M.  Brady, 
as  administrator  of  Burton  T,  Dennard,  and  the  said  William 
M.  Brady  and  his  wife,  Julia  A.  Brady,  in  favor  of  Jerry 
Cowles,  for  the  use  of  Franklin  Bivins,  for  the  sum  of  fiva 
thousand  dollars,  on  a  warranty  deed  made  by  William  Den- 
nard in  his  life  time. 

The  defendants,  judgment  creditors  of  the  said  William 
M.,  demurred  to  the  bill  on  several  grounds  : 

1st  That  there  is  no  equity  in  the  bill 

2d.  That  the  complainant  has  no  equity. 
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3d.  If  there  be  any  equity,  it  is  in  favor  of  Julia  A.  Brady, 
who  oughf  to  have  filed  the  bill,  or  ought  to  have  been  made 
a  party  complainant 

4th.  Because,  according  to  the  case  made  by  the  bill,  no 
trust  was  created  for  Mrs.  Brady,  nor  was  the  property  vested 
to  her  separate  use ;  and  consequently,  the  marital  rights  of  the 
husband  attached  thereto. 

Such  was  the  demurrer  which  was  overruled  in  the  Court 
below. 

The  statement  of  the  case  by  the  Reporter,  and  the  addi- 
tional facts  apparent  on  the  face  of  the  bill,  as  hereinbefore 
stated,  are  all  that  is  necessary  to  a  decision  of  this  demurrer. 

The  property  in  the  hands  of  the  complainant,  which  pro- 
ceeded from  the  estate  of  William  Dennard,  is  subject,  first, 
to  the  payment  of  any  judgment  which  may  be  recovered  in 
the  suit  in  favor  of  Jerry  Cowles,  for  the  use  of  Franklin  Biv- 
iBs,  on  the  warranty  contained  in  the  deed  made  by  him.  It 
passed  to  his  legatees  subject  to  his  debts  and  contracts.  It 
is,  therefore,  right  that  a  sufficient  amount  of  property  which 
came  from  his  estate,  should  be  retained  by  order  or  decree  of 
the  Court,  until  permanent  letters  of  administration  are  had 
upon  the  estate,  to  extinguish  whatever  judgment  may  be 
obtained.  After  the  satisfaction  of  that  judgment,  if  a  judg- 
ment should  be  attained,  Mrs.  Brady  has  the  highest  claim 
under  the  agreement  of  compromise.  That  agreement  was 
never  executed  by  a  division  of  the  property  and  a  convey* 
ance  in  trust  for  Mrs.  Brady,  and  she  has  a  right  to  demand 
its  execution  before  the  property  can  be  appropriated  to  the 
payment  of  the  debts  of  her  deceased  brother.  By  the  agree- 
ment of  compromise  she  is  entitled  to  it  as  coming  from  her 
father's  estate,  as  it  was  one  condition  that  she  should  have 
an  amount  equal  to  one-third  of  her  deceased  father's  estate, 
if  she  and  her  deceased  husband  would  abandon  their  pro- 
<^eedings  against  the  will ;  which  was  done. 
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It  will  be  remembered  that  Willian^  M.  Brady  was,  at  the 
time  of  his  death,  administrator  on  the  estate  of  Burton  Tl 
Dennard,  and  his  wife  was  his  only  heir  at  law.  He  had  not 
completed  the  administration  by  the  payment  of  the  debts  of 
his  intestate.  There  were,  at  that  time  and  still  are,  judg- 
ments of  lai^e  amount  against  the  estate  of  Burton  T.  Den^ 
nard.  He  held  the  property,  therefore,  as  administrator,  and 
not  in  right  of  his  wife  as  next  of  kin  of  her  deceased  brother. 

The  husband  must  reduce  the  wife's  property  or  choses  in 
action  to  possession  as  husband,  in  order  to  defeat  the  wife's 
title  by  survivorship.  Baker  vs.  Hally  12  Vesey  Jr.j  497,-: 
Wall  vs.  TomlinsoTiy  16  Vesey^Jr.^  416. 

If  the  estate  of  William  M.  Brady  was  chargeable,  at  the 
time  of  his  death,  to  the  estate  of  Burton  T.  Dennard,  of 
which  he  had  been  administrator,  the  amount  for  which  it 
was  chargeable  constituted  a  demand  of  higher  dignity^  in  a 
course  of  administration,  than  any  other  debt  of  said  intes- 
tate.    Cobby  288. 

[1.]  The  administrator  ought  to  have  presented  all  these 
matters  to  the  Court,  that  the  property  found  by  complainant 
to  have  been  in  possession  of  his  intestate,  at  the  time  of  his 
death,  should  remain  unmolested  in  his  hands,  until  a  gene- 
ral and  full  administration  can  be  granted,  when  all  conflict- 
ing claims  to  property  can  be  investigated,  and  the  rights  bf 
parties  can  be  authoritatively  adjusted. 

[2.]  It  is  necessary  that  Mrs.  Brady  should  be  a  party  com- 
plainant when  she  seeks  relief  at  the  hands  of  the  Court,  in 
respect  to  the  matters  of  which  she  has  given  the  temporary 
administrator  notice.  She  is  not  moving  here,  and  if,  upon 
a  grant  of  permanent  letters  of  administration,  the  adminis- 
trator should  refuse  to  recognize  her  rights  and  respond  to 
her  demand,  she  may  then  call  him  to  account  But  it  may 
be  well  to  remark,  that  it  is  possible  that  her  rights  might  be 
fully  adjudicated  under  a  bill  filed  by  a  rightful  administra- 
tor, especially  if  the  validity  of  her  claims  were  questioned 
by  creditors  who,  with  herself,  in  such  cases,  might  be  called 
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upon  to  litigate  lheir  rights.  That  case  is  not  before  us,  and 
probably  never  will  be,  as  between  parties  interested  in  these 
several  estates. 

Judgment  affirmed. 


Hensv  a.  and  George  W.  Castor,  plaintiffs  in  error,  vs.  Da- 
vis Pace,  defendant  in  error. 

On  the  death,  pending  a  suit,  of  one  of  two  joint  administrators  sued  for  a  de- 
vastavit, a  saggestion  of  the  death  may  be  made  of  record,  and  the  action 
may  proceed  against  the  survivor. 

Debt,  from  Dougherty  county.  Decision  by  Judge  Allen^ 
at  December  Term,  1857. 

This  was  an  action  of  debt  by  Henry  A.  and  George  W. 
Castor,  against  Davis  Pace  and  John  F.  Spicer,  administra- 
tors of  John  S.  Wilkerson,  deceased,  suggesting  a  devastavit. 

The  case  being  called  for  trial  on  the  appeal,  plaintiffs  sug- 
gested on  the  record  the  death  of  Spicer,  and  moved  to  pro- 
ceed against  Pace,  the  surviving  defendant  and  administra- 
tor. 

The  Court  refused  the  motion,  and  ordered  the  proceed- 
ings in  the  case  to  be  stayed  until  the  representatives  of  Spi- 
cer were  made  parties  defendants.  To  which  decision  plain- 
tiffs counsel  excepted. 

Vason  &  Davis,  for  plaintiffs  in  error. 

LvoN  &  Irwix,  for  defendant  in  error. 

Bjf  the  Court — McDonald,  J.  delivering  the  opinion. 

This  was  an  action  suggesting  a  devastavit  on  a  judgment 
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obtained  by  the  plaintiffs,  against  John  F.  Spicer  and  Davis 
Pace,  as  administrators  on  the  estate  of  John  S.  Wilkerson.  * 
During  the  pendency  of  this  suit  John  F.  Spicer  died,  and 
when  the  cause  was  called  for  trial,  the  plaintiffs  moved  to 
suggest  his  death  on  the  record,  and  to  be  permitted  to  pro- 
ceed to  trial  against  the  survivor,  Davis  Pace.  Tho  Court 
below  refused  the  motion,  and  the  decision  is  excepted  to. 

If  the  cause  of  action  survives  against  the  defendant,  Pace, 
•the  decision  is  erroneous;  otherwise,  it  is  right  "Executors 
or  administrators  of  executors  or  administrators  were  not,  at 
common  law,  liable  for  the  devastavits  of  those  they  repre- 
sented, because  they  could  not  be  supposed  to  know  how 
their  testators  or  intestates  had  disposed  of  the  goods ;  and 
therefore,  this  was  esteemed  actio  personalis  qux  moritur 
cum  persona.  Bar,  M.Ex.  andJid.^  p.  3.  By  the  statute 
of  4  and  5  PFill.  and  Mary^  it  is  enacted  that  all  and  every 
the  executor  and  executors,  admininistrator  or  administrators 
of  such  executor  or  administrator  of  right,  who  shall  waste 
or  convert  to  his  own  use  goods,  chattels  or  estate  of  his  tes- 
tator or  intestate,  shall  from  thenceforth  be  liable  and  charge- . 
able  in  the  same  manner  as  his  or  their  testator  or  intestate 
should  or  might  have  been.    Schley* s  Digest^  287. 

An  action  for  a  devastavit  does  not  now  die  with  the  per- 
son, and  therefore,  may  be  revived  against  the  executor  or 
administrator  of  a  deceased  executor  or  administrator.  But 
because  it  may  be  revived  against  the  executor  or  adminis- 
trator of  Spicer,  the  deceased  co-administrator  with  Pace, 
does  the  suit  abate  as  to  Pace,  or  must  its  progress  be  arres- 
ted until  the  representatives  of  Spicer  can  be  made  a  party? 
We  think  not  Each  administrator  is  liable  for  his  own  de- 
vastavit If  the  devastavit  is  joint,  and  both  are  equally 
culpable,  each  one  is  liable  for  the  whole ;  and  under  spe- 
cial circumstances,  an  administrator  may  be  liable  for  the 
devastavit  of  his  co-administrator.  Before  the  enactment  of 
these  statutes  and  the  one  which  I  now  proceed  to  refer  to. 
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the  action  no  doubt  abated,  but  by  the  Act  of  8  and  9  Wil- 
liam III,  if  there  be  two  or  more  plaintifis  or  defendants,  and 
one  or  more  of  them  should  die,  if  the  cause  of  action  should 
survive  to  the  surviving  plaintiff  or  plaintiffs,  or  against  the 
surviving  defendant  or  defendants,  the  writ  or  action  shall 
not  be  thereby  abated ;  but  such  death  being  suggested  upon 
the  record,  the  action  shall  proceed  at  the  suit  of  the  survi- 
ving plaintiff  or  plaintiffs,  against  the  surviving  defendant  or 
defendants.  It  was  insisted  in  the  argument,  however,  that 
according  to  the  literal  interpretation  of  this  Act,  to  authorize 

« 

the  suit  to  proceed  against  a  surviving  defendant  or  defend- 
ants, one  of  the  plaintiffs  must  have  died  that  it  might  con- 
tinue in  the  name  of  the  surviving  plaintiff  or  plaintiflfe. 
That  is  rather  too  literal  a  view  of  it,  and  is  not  the  meaning 
of  the  statute. 

We  think  the  action  survived  against  Pace,  and  that  the 
Court  ought  to  have  allowed  the  motion  of  plaintiff's  coun- 
sel, to  suggest  the  death  of  Spicer  of  record,  and  to  proceed 
to  trial. 


Judgment  reversed. 


John  H.  Snider  and  wife,  plaintiffs  in  error,  vs.  William 

Newsom,  ex'or,  defendant  in  error. 

A  man»«  will  was  to  this  effect:  I  give  "all  my  estate"  to  my  wife;  "but  in 
ca*e"  sJie  marry  again,  I  give  it  to  my  five  children.    She  married  again. 
I^ldt  That  she  lost  the  estate,  and  it  went  to  the  children. 

In  Elquity,  from  Lee.    Decision  on  demurrer  by  Judge 
Allen,  January  adjourned  Term,  1858. 
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On  the  31st  January,  1855,  Caesar  A.  Savage,  of  the  county 
of  Lee,  duly  made  and  executed  his  last  will  and  testament 
and  shortly  thereafter  departed  this  life.  The  following  is  a 
copy  of  said  will,  left  in  full  force  and  unrevoked  by  de- 
ceased at  his  death : 

Georgia,  Lee  County  : 

In  the  name  of  God,  amen.  I,  Cassar  A.  Savage,  being 
weak  in  body  but  of  sound  mind,  memory  and  understand- 
ings and  considering  the  certainty  of  death,  and  the  uncer- 
tainty of  the  time  thereof,  and  to  this  end,  that  I  may  be  the 
better  'prepared  to  leave  this  world  whenever  it  shall  please 
Gon  to  call  me  home,  do  therefore  make  and  declare  this  my 
last  will  and  testament,  hereby  revoking  and  making  void  all 
former  wiUs  by  me  at  any  time  heretofore  made. 

Item  1st.  I  hereby  constitute  and  appoint  my  beloved  wife, 
Francis  M.  T.  Savage,  and  my  friends,  John  T.  Simms  and 
William  Newsom,  and  the  survivor  and  survivors  of  them, 
executors  and  executrix  of  this  my  last  will  and  testament. 
After  the  payment  of  my  just  debts  and  charges  I  dispose  of 
my  estate  as  follows : 

Item  2d.  I  give,  devise  and  bequeath  all  my  estate,  both 
real  and  personal,  save  what  shall  be  necessary  for  the  pay- 
ment of  my  just  debts  and  chaises,  to  my  beloved  wife,  Fran- 
ces M.  T.  Savage,  (subject  to  the  conditions  herein  named,) 
with  the  power  to  sell,  convey,  give  or  dispose  of,  by  deed, 
.  will,  or  any  way  she  deems  proper.    But  in  case  my  said 
wife,  Frances  M.  T.  Savage,  shall  marry  again  after  my  de- 
cease, then,  and  in  such  case,  I  revoke  the/oregoing  bequest 
to  her  and  direct  that  the  same  shall  from  thenceforth  cease 
and  determine,  and  the  whole  of  my  estate,  both  real  and  per- 
sonal, hereinbefore  given  to  her,  I  give,  devise  and  bequeath 
to  my  five  children,- Darnette  Savage,  Charles  Savage,  Heniy 
Savage,  John  Carter  Savage  and  Eliza  Johnson  Savage,  to  be 
divided  equally  between  them,  share  and  share  alike ;  nay 
wife  to  account  for  the  whole  of  my  estate,  that  may,  up  to 
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that  time,  have  gone  into  her  hands,  except  si^ch  as  she  may 
have  expended  for  the  support,  maintenance  and  education 
of  herself  and  the  said  children,  my  intention  being  to  ex- 
clude her  entirely  from  any  participation  whatever  in  my  es- 
tate, in  case  she  should  ever  marry  again  after  my  death. 
And  in  case  she  does  not,  then  that  she  have  the  whole,  to 
give  to  my  children,  at  such  time  and  in  such  quantities,  or 
none  at  all,  as  she  pleases ;  my  being  in  this  particular 

to  make  my  children  dependant  for  any  part  or  share  of  my 
estate  solely  upon  their  mother  and  my  said  wife,  in  case  she 
remains  a  widow. 

Item  3d.  I  prefer  that  all  my  estate  shall  be  kept  together, 
as  I  leave  it,  without  any  sale,  if  it  is  possible,  my  executor 
paying  my  debts  and  all  expenses  out  of  the  income  arising 
from  my  estate,  but  this  I  leave  entirely  to  tl>e  discretion  and 
judgment  of  my  wife,  Frances  M.  T  Savage.  I  not  caring 
to  clog  my  intention  in  her  favor  with  other  conditions  and 
restrictions  than  that  she  remain  single. 

In  witness  whereof  I,  Ceesar  A.  Savage,  have  to  this  my 
last  will  and  testament,  set  my  hand  and  seal  this,  the  thirty- 
first  day  of  January,  eighteen  hundred  and  fifty-five  (1855.) 

C.^SAR  A.  SAVAGE,  [seal] 

This  will  was  admitted  to  probate  in  the  Court  of  Ordina- 
ry, and  the  widow  of  deceased  and  William  Newsom  duly 
qualified  as  executors. 

Sometime  afterwards,  the  widow,  the  said  Frances  M.  T. 
Savage,  intermarried  with  John  H.  Snider,  and  immediately 
thereupon  Newsom  took  possession  of  the  estate  of  his  testa- 
tor and  assumed  the  sole  and  exclusive  control  and  manage- 
ment thereof. 

Snider  and  wife  filed  their  bill,  claiming  and  setting  up  an 
absolute  title  to  the  whole  estate,  and  alleging  that  the  con- 
dition contained  in  said  will  being  in  restraint  of  marriage 
was  illegal  and  void. 

Defendant,  Newsom,  demurred  to  the  bill. 
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The  Court,  upon  argumeut,- sustained  the  demurrer  and 
dismissed  the  bill,  and  complainants  excepted. 

H.  Morgan,  for  plaintifiis  in  error. 

Lyon,  Irwin  &  Butler,  contra. 

By  the  Court. — ^Bennino,  J.  delivering  the  opinion. 

There  was  a  gift,  over,  "in  case*'  the  widow  should  "mar- 
ry again."  This  gift,  over,  if  in  itself,  good,  put  it  beyond  a 
doubt,  that  the  widow  by  marrying  lost  her  legacy. 

"It  is  agreed  on  all  hands  that,  (however  restrictive  of . 
marriage,'*  the  condition,)  "when  the  legacy  is  given  over  to 
other. uses,  the  testator  shall  be  deemed  to  regard  those  uses." 
Lord  Thurlow  in  Scott  vs.  Tyler^  2  Brown  Ch.  B.  488. 

"  Yet,  though  strict  words  of  condition  be  used  in  the  cre- 
ation of  the  estate,  if  on  breach  of  the  condition  the  estate  be 
limited  over  to  a  third  person,  and  does  not  immediately  re- 
vert to  the  grantor  or  his  representatives,  (as  if  an  estate  be 
granted  by  A.  to  B.,  on  condition  that  within  two  years  B 
intermarry  with  C.  and  on  failure  thereof  then  to  D.  and  his 
heirs,)  this,  the  law  construes  to  be  a  limitation,  and  not  a 
condition,"    2  Black.  Com.  155. 

Lloyd  vs.  Brant  on  J  3  Meriv.  108;  Scott  vs.  Tyler,  2  Bro. 
C.  C.  343/  I^le  vs.  Price,  6  P^es.  780;  Lucas  vs.  Evans,  3 
•4/Ar.  260;  Hervey  vs.  Jiston,^JVilles  83,  are  cases  in  which 
the  gift  was  to  one,  and  if  he  married  without  the  consent  of 
some  third  person,  over.  Fitchett  vs.  Jidams,  2  Str,  1128; 
Sheffield  vs.  Lord  firracy,  3  Atk.  282,  were  cases  in  which 
thcgift  was  to  a  person,  and  if  she,  (a  widow,)  married  again, 
in  general  terms,  over.  And  in  all  these  cases,  I  he  decision 
was,  that  the  donee  by  marrying  lost  the  gift,  and  it  went 
over.  There  are  other  cases  to  the  same  effect  See  Cruisers 
Dig.  Tit.  XIII,  Sec  53  et  seq.,  St  or.  Bq.Jur.  Sec.  280,  W  ieq.^ 
Lewis  on  Peop.  Sec.2\5B.    Indeed,  I  did  not  understand  the 
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counsel  for  the  plaintiff  to  insist,  that,  if  the  gift  over  was  in 
itself  goody  the  widow  did  not  lose  her  legacy  by  marrying 
again.  He  insisted,  that  the  gift  over  was  void,  and  therefore, 
that  it  amounted  to  nothing.  In  this  was  he  right  ?  His 
first  reason  for  the  position  was  thus  stated  by  him :  '^  Be- 
cause it  is  a  well  established  rule  of  law,  that  a  bequest  over 
to  support  a  limitation,  must  be  an  express  bequest  of  the 
particular  legacy,  and  that  a  ,mere  gift  of  the  residue,  will  not 
sustain  the  limitation." 

But  here,  the  bequest  over  is  an  express  bequest.  The 
words  are ;  "the  whole  of  my  estate,  both  real  and  personal, 
hereinbefore  given  to  her,  I  give,  devise  and  bequeath  to  my 
five  children." 

His  second  reason  was  thus  stated  by  him,  "  Because  there 
is  another  well  established  rule  of  law,  that  when  a  testator 
gives  a  thing  to  a  person  to  whom  the  law  gives  it,  and  in 
the  same  manner,  it  is  as  if  it  had  not  been  given ;  and  such 
a  bequest  is  void." 

But  here,  the  gift  over  is  not  to  the  persons  to  whom  the 
law  would  give  the  thing ;  the  gift  over  is  to  the  children, 
and  the  law  would  give  a  part  only  of  the  thing,  to  the  chil- 
dren ;  it  would  give  a  part  to  the  widow. 

I  must  say,  too;  that  I  am  not  myself  prepared  to  admit 
the  general  principle,  here  contended  for.  I  doubt  whether 
such  a  principle  is  in  force  in  this  State,  or,  at  this  day,  even 
in  England. 

His  third  and  last  reason  was  thus  stated  by  him :  "  Be- 
cause the  bequest  over  is  an  attempt  to  limit  a  fee  on  a  fee, 
which  cannot  be  done." 

But  a  fee  may  be  limited  on  a  fee  by  an  executory  devise, 
if  the  limitation  over  is  such,  that  it  must  take  effect,  if  at 
all,  within  a  life  or  lives  in  being,  and  twenty-one  years  af- 
terwards.   Bac.  Mr.  "  Devised'  (L)  2  Blach  173. 

Besides,  "A  condition  in  deed,  may  be  annexed  to  every 
species  of  estate;  to  an  estate  in  fee,  in  tail,  for  life,  or  years. 
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ID  any  Isuids  or  tenements."     Cruiae's  Dig.  Tit^  XUl^set^  9, 
Fitehett  vs.  Adorns,  2  Str.  1128. 

It  is  not  true,  then,  that  the  gift  oyer  was  void.  The  gift 
over,  being  in  itself  good^  it  must  follow,  then^  that  the  vstdo wy 
by  marrying  again,  lost  her  legacy. 

But  even  if  the  devise  over  was  in  itself  void,  it  would  still* 
be  true,  we  are  strongly  inclined  to  think,  that  the  widow, 
by  marrying  again,  lost  her  legacy. 

There  is  not  an  English  case,  or  dictum,  I  think,  counte- 
nancing the  doctrine,  that  the  rule  making  conditions  in  re- 
straint of  marriage  void,  extends  to  the  case  in  which,  the 
person  on  whom  the  condition  is  imposed,  is  a  widows- 
There  is  a  broad  and  strong  current  of  judicial  and  |»:ofes- 
sional  dicta,  to  the  contrary.  Jordan  vs.  Holkhamy  Amh.  209; 
Scoit  vs.  Tyler,  2  Bro.  Ch.  R.  380;  \  Jarm.  Wilis^  837; 
Cruises  Dig.  Tit.  XIII,  sec.  67;  1  Stor.  Eg.   Jur.  sec.  285*  . 

The  estate,  during  widowhood,  is  as  old  as  the  common 
law.  Such  an  estate  is,  precisely  equivalent  in  import,  toa^ 
estate  to  a  widow  for  her  life^  on  condition  that  she  does  not 
marry  again.  Is  it  possible  that  there  can  be  one  law  for  the 
former  estate,  and  another  law  for  the  latter  ? 

Widows  in  a  majority  of  cases,  have  children.  A  second 
marriage  must,  almost  of  necessity,  interfere  with  their  thi- 
ties  to  these.  In  practice  it,  frequently,  also  endange»  the 
peace  and  the  property  of  the  children. 

A  part  of  the  Act  of  distributione  of  1804,  is  in  these  words: 
**  If  the  father  or  mother  be  alive,  and  a  child  dies  intestate 
and  without  issue,  such  iather,  or  mother,  in  case  the  father 
be  dead  and  not  otherwise,  shall  come  in  on  the  same  foot- 
ing as  a  brother  or  sister  would  do.  Provided,  That  such 
mother,  after  having  intermarried,  shall  not  be  entitled  to  any 
part  or  proportion  of  the  estate  of  a  child  who  shall  die  intes* 
tate  and  without  issue,  but  the  estate  of  such  child  sijsdi  go 
to,  aud  be  vested  in  the  next  of  kin  on  the  side  of  the  fathead . 
This  indicates  a  policy  in  the  Legislature^  to -disccmrags 
widows  from  marrying.  *    *:*.*  .     a 


MACON,  JANUARY  TERM,  1S58. 


It  IB  tnie,  that  there  is  a  decision,  in  Massachusetts,  which 
aeeniB  to  sancUon  the  position,  that  a  condition  in  restraint  of 
marriage,  can  no  more  be  imposed  on  a  widow,  than  it  can, 
OB  a  wontan  that  has  never  been  married,  Panona  and 
wife  vs.  Winalow,  6  Mass.  But  the  decision  is,  so  far  as 
Ais  Conrt  is  co&cerned,  but  matter  of  judicial  dictum,  and 
as  such,  it  is  hardly  potent  enough,  to  turn  back  the  broad 
aod  strong  current  of  judicial  and  professional  dicta,  to  which 
I  Inive  raferrcd. 

The  doetfine  that  conditions  in  restraint  of  marriage  are 
v«id,  is  one  that  came  from  the  civil  law,  if  it  came  at  all,  of 
which  I  have  serious  doubt. 

By  the  civil  law,  even  a  condition  that  one  should  not 
many  without  the  consent  of  some  third  person,  was  held 
void;  it  being  so  easy  a  thing,  to  select,  as  this  person,  one 
';wfao  would  never  give  the  consent ;  yet,  by  the  common  law, 
lach  a  condition  is  held  valid.  Is  not  this  enough  to  show, 
igenerai  repngQancy  in  the  common  law  to  the  ciyil  law. 

Then,  the  ci^mon  law  has  its  estate  during  widowhood. 
The  uvil  laWk  I  suppose,  would  see  no  ditference  between 
snch  an  estate,  and  an  estate  to  a  widow  for  her  life,  provi- 
ded, she  did  not  marry  again,  and,  therefore,  would  hold  snch 
an  estala  on  absolute  estate  during  life. 

And,  the  common  law,  it  is  admitted  on  all  hands,  1  be- 
lieve, never  removed  this  doctrine  at  all,  as  to  realty.    If  it 
be  tnie,  that  it  was  ever  re^^ved  as  to  personalty,  the  time  at 
which  it  was  so  received,  must  have  been  long  ago,  when 
.tly  was  every  thing,     Re- 
Kjecting  it,  as  lo  really,  at  a 
egonebiEt  a  very  little  way, 
of  the  Roman  law,  the  cn- 
}uld,  besides,  have  been  a 
J  absurd  self-inconsistency, 
in  was  owner  absolute,  of 
of  it  OS  he  pleased ;  but  as 
fettered. 
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Now,  these  things  being  so,  is  it  likely,  that  the  common 
law  would  reject  this  doctrine  as  to  realty,  and  yet  receive  ii 
as  to  personalty  ? 

I  say,  then,  that  I  doubt,  whether  this  doctrine  was  ever^ 
to  any  extent,  received  by  the  common  law.  I  admii,'how- 
ever,  that  there  is  high  authority,  for  its  having  been  received 
by  that  law,  to  a  very  limited  extent  But  certainly  the  far 
greater  part  has  been  rejected.  And  is  it  not  of  necessity^ 
that  any  principle,  to  be  one  that  would  reject  this  greater 
part,  would  have  to  be  one  that  would  reject  the  lesser  part  ? 
It  would  rather  seem  to  me,  so. 

We  think,  that  the  Court  below  was  right,  in  holding  that 
there  was  no  eguity  in  the  bill. 

Judgment  affirmed* 


a 


Thomas  D.  Speer,  plaintiff  in  error,  vs.  Alfbed  F.  Mp- 

Pherson,  defendant  in  error. 

m   I 

A  mid  absolnte  against  a  Slierifft  ia  not  such  a  judirmeot  as  has  a  liea  oa  bis 
property,  and,  as  can  compete  with  jndgments  on  verdicts  against  him,  lor 
money  raised  under  those  judgments  from  his  property. 

Rule  against  Sheriff,  from  Sumter.  Decision  by  Judge 
KiDDOo,  on  motion  to  distribute  money.  September  Term, 
1857. 

At  the  November  Term,  1855,  of  the  It\ferior  Court  of 
Sumter  county,  the  following  rule  absolute  wa^  taken  agiASisI 
P.  P.  Thompson,  late  Sheriff  of  said  county,  vit: 
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^  Snmter  Inferior  Court,  November  Term,  1855. 

A.  F.  McPherson,  "j 

va  >  Rule  Msolutt. 

Portlock  F.  Thompson,  late  Slieriff    j 

The  late  Sheriff,  Thompson,  having  been  served  with  a 
copy  of  said  rule,  and  he  having  failed  to  show  cause  why 
he  should  not  pay  the  amount  claimed  thereon,  it  is  ordered 
that  the  said  Portlock  F.  do  pay  to  the  said  A.  F.  McPherson 
the  sum  of  two  hundred  and  fifty-seven  dollars  and  sixty- 
four  cents,  and  in  default  thereof  he  be  considered  in  con- 
tempt 

1  consent  to  the  paying  of  the  above  rule  absolute.  This 
28th  November,  1855. 

[Signed]  P.  F.  THOMPSON.'' 

The  fund  in  the  Sheriff's  hands,  for  the  payment  of  which 
the  above  rule  absolute  was  taken,  consisted  of  costs  which 
he  had  before  that  time  collected,  due  and  belonging  to  Mc- 
Pherson, who  was  Clerk  of  said  Court 

At  May  Term,  1857,  of  the  Inferior  Court,  the  following 
inrder  was  passed : 

A*  F.  McPherson,  "j 

vs.  >  Rule  Absolute  topojf  monify. 

P.  F.  Thompson,  late  Sheriff  j 

It  appearing  by  the  statement  of  A.  S.  Cutts,  present  Sher- 
iT,  that  he  has  in  hand  ||876  63,  raised  by  him  on  a  fi.  fa., 
returnable  to  this  Court,  iii  favor  of  James  8.  Odom,  against 
P.  F.  Thompson,  and  other  fi.  fas.  against  said  Thompsoa 
And  it  further  appearing  to  the  Court  that  there  is  on  the 
minntes  of  this  Court,  of  November  Term,  1855,  a  rule  ab* 
•olale  in  favor  of  A.  F.  McPherson  vs.  P.  F.  Thompson,  for 
the  sum  of  9^57  64,  it  is  ordered  by  the  Court  that  the 
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Sheriff  do  pay  over  said  money  to  the  unsatisfied  judgment 
now  here  claiming  the  same  according  to  their  priority,  said 
rule  absohite  ranking  as  a  judgment  of  November  Term, 
1855. 

To  the  above  order  Thomas  D.  Speer,  who  was  a  juniM* 
mortgage  creditor  of  Thompson,  excepted : 

1st  Because  the  rule  absolute  against  Thompson,  late 
Sheriff,  is  void  for  irregularity  and  uncertainly. 

2d.  Because  rules  absolute  are  not  such  judgments  as  can 
take  money  to  the  prejudice  of  a  mortgage  creditor. 

3d.  Because  the  movant  in  this  case  has  lost,  by  his  laches, 
all  equitable  lien  on  the  fund  in  Court. 

The  exceptions  were  overruled  by  the  Inferior  Court,  and 
Speer  sued  out  a  certiorari. 

Upon  the  hearing  and  after  argument,  Judge  Kiddoo  dis- 
missed the  certiorari  and  affirmed  the  judgment  of  the  Infe- 
rior Court,  and  counsel  for  Speer  excepted. 

Brown  &  Elam,  for  plaintiff  in  error. 

McCoy  &  Hawkins,  contra, 

Bj/  the  Court. — Bennino,  J.  delivering  the  opinion. 

Is  a  rule  absolute  against  a  Sheriff,  requiring  him  to  pay 
over  money,  such  a  judgment  as  binds  his  property  in  the 
same  way  in  which,  judgments  on  verdicts,  bind  it.^  This 
is  the  great  question. 

And  we  think  that  it  is  not 

The  full  import  of  such  a  judgment  is,  that  the  Sheriff  do 
pay  over  the  money  or  that  in  default  thereof  he  be  commit' 
ted  to  jaitf  not,  that  in  default  thereof,  the  money  be  made 
out  qf  his  property.     How  then  can  it  bind  his  property. 

AJi,  fa,  to  execute  such  a  judgment  is  a  thing  never  heaid 
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eL  How  is  this  fact  to  be  accounted  for,  except  by  assum- 
ing, that  such  a  judgment  does  not  bind  property? 

Indeed,  such  a  judgment  is  of  the  nature  of  a  sentence  hi 
a  criminal  case — a  sentence  imposing  a  fine.  Such  a  sen- 
tence does  not  bind  the  property  of  the  culprit.  The  Court 
may  remit  a  fine,  during  the  term  at  least.  Suppose  the 
Court  had  remitted  the  requisition  contained  in  this  rule^ 
would  that  be  a  payment  or  satisfaction  to  the  plaintiff,  iu 
the  rule?  Surely  not.  Such  a  judgment  is  quite  diflerent 
from  the  ordinary  jxidgment  rendered  on  a  verdict. 

It  is  tnie,  that  the  Act  of  1810,  to  point  out  a  rule  for  the 
priority  of  judgments,  uses  the  comprehensive  words,  "all 
judgments,"  saying,  that  **all  judgments  obtained  in  the  Su- 
perior, Inferior,  or  Justices  Courts,"  "shall  be  entitled  to  the 
right  or  claim  of  any  money  received  by  the  Sheriff,"  &(-. 
Pr.  Dig,  435.  Still,  it  cannot  be, that  the  Act  can,  by  virtue 
of  such  words  as  these,  include  judgments  which,  by  their 
own  impcfrt,  cut  themselves  off  from  the  right  to  claim  such 
money. 

Indeed,  by  the  title,  the  Act  is  one  to  regulate  liens  5  not 
one  to  create  liens ;  and,  by  the  law  previously  existing,  rule.> 
absolute  against  Sheriffs,  were  judgments  without  lien.  It 
is  not  to  be  presumed,  that  the  Legislature  by  the'use  of  gen- 
eral expressions  in  the  body  of  the  Act,  intended  to  make  the 
body  different  from  the  title,,  and  thus,  intended  to  violat«^ 
the  Constitution. 

We  think,  then,  that  the  rule  absolute  against  the  Sherill' 
had  no  lien  on  his  property,  and  therefore,  that  it  was  not 
entitled  to  take  the  money  raised  out  of  his  property  by  fi. 
fas.  to  the  exclusion  of  those  fi.  fas.  And,  therefore,  we  think, 
that  the  Court  erred  in  not  granting  the  certiorari. 

There  were  some  other  grounds  on  which  the  application 
for  the  certiorari  was  also  put.  These  we  think  were  plainly 
of  no  validity. 

It  was  objected  in  this  Court,  by  McPherson^s  counsel  that 
ibt  mortgagee,  Speer,  had  not  the  right  to  intervene,  in  the 
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ease.  He  was  allowed  to  intervene  in  the  Inferior  Court ;  no 
objection  to  his  intervening  was  there  made.  The  objection 
as  made  here,  was  put  upon  the  ground,  that  the  remedy  of 
Speer  was  by  a  bill  in  equity,  and  not,  by  a  participation  in 
the  case  made  by  the  money  rule.  A  money  rule  is,  itself 
an  equitable  proceeding;  and  one,  which,  in  my  own  opin- 
ion, was  open  to  Speer  in  this  case.  9  AUl  679,  and  caset 
nted. 
At  any  rate,  it  is  now  too  late  to  urge  such  an  objection. 

Judgment  reversed. 


/  ' 


Mart  Goobson,  plaintiff  in  error,  vs.  Johk  BxACflAn,  defend- 
ant in  error. 

[1.]  B.  had  the  title  to  a  lot  of  land.  The  interest  o(  Q.  in  the  lot,  was  leried 
on.  At  the  sale,  B.  gave  notice  of  his  title,  but  was  a  bidder  for  the  toC, 
which  was  knocked  off  to  a  third  person. 

Held,  That  B.  was  not  estopped  from  asserting  his  title  to  the  lot,  against  th* 
latter. 

[3.]  A.  having  no  title,  sold  to  B.  and  conveyed  with  warranty.    Afterwards,  A. 
aoquired  the  title.    In  a  suit  by  B.  for  the  land  against  a  third  person,  hddg 
that  on  A's  acquiring  the  title,  a  perfect  equity  vested  in  B.  which  entitM  * 
him  to  recover  the  land. 

Action  to  recover  land,  from  Lee.  Tried  before  Judge  Ajl- 
JLEN,  April,  1857. 

This  was  an  action  brought  under  the  form  prescribed  by 
Act  of  1847,  by  John  Beacham,  against  Mary  Goodson  and 
Ananias  Newsom,  to  recover  lot  of  land  No.  101,  situated  in 
the  16th  district  of  Lee  county,  and  for  mesne  profits.  At  the 
trials  plaintiff  dismissed  as  to  Newsom,  and  proceeded  against 
Mary  Goodson  alone. 
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Plainriff  offered  in  evidence : 

1st  A  grant  of  the  lot  in  controversy  to  Ans.Kimberlyy  da- 
led  29th  May,  1829. 

2d  Depositions  of  William  Y.  HanselL 

3d.  A  deed  from  W.  C.  Street  to  Samuel  M.  Street  and 
Charles  A.  Pringle,  for  one-third  of  the  lot,  dated  12th  May, 
1848,  recorded  16th  June,  1855. 

4th.  A  deed  from  William  Mims  to  plaintiff,  dated  8  April, 
1850,  recorded  18  Feb.,  1851. 

5th.  A  deed  from  Sam.  M.  Street  and  Charles  K  Pringle 
to  William  Mims,  dated  5  Feb.,  1851. 

6th.  Crriffln  Smithy  who  swore  that  Thomas  Goodson  went 
into  possession  of  the  lot  in  1847,  and  cleared  some  four  or 
five  acres,  worth  two  dollars  per  acre  rent  Since  the  sale 
by  the  Sheriff  Mary  Goodson  claimed  it 

7th.  Washington  Knight^  who  swore  that  he  understood 
(hey  were  in  possession ;  that  old  man  Goodson  cleared  the 
land  and  lived  on  adjoining  lot,  and  Mary.  Goodson  liM 
with  him ;  he  only  knew  the  number  of  the  land  by  hearing, 
and  did  not  know  that  Mary  Goodson  ever  was  in  possession 
of  the  land,  or  received  any  of  the  rents  and  profits. 

Evidence  for  Dtfendant : 

1st  A  written  notice  by  Alfred  Eeney  constable,  dated  20th 
Nov.,J850,  directed  to  Thomas  Goodson,  of  a  levy  made  on 
lot  No.  101. 

2d.  The  Sheriff's  deed,  dated  24  February,  1851,  reciting 

a  sale  on  the  first  Tuesday  in  January,  1841,  by  virtue  of  a 

Ji  fa.  in  favor  of  John  J.  Hudson,  against  Thomas  Ooodson. 

3d.  The  deposition  of  John  Layton. 

Plaintiff  in  reply  proved  that  he  was  at  the  Sheriff's  sale, 
and  said  to  persons  present,  that  he  had  the  only  paper  title 
to  the  land,  and  that  whoever  bought  would  buy  a  law  suit 
Also,  that  Willis  A.  Hawkins,  Esq.  stated  the  same  thing, 
chat  Thomas  Goodson's  interest  in  the  land  was  levied  on 
and  sold. 
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In  rebuttal  by  defendant. 

That  Hawkins  attended  the  sale  at  the  instance  of  Mim> ; 
that  only  Goodson's  interest  .was  sold,  and  the  crowd  at  the 
sale  was  so  satisfied  ;  the  object  was  to  get  a  sqnatter  off  the 
land. 

The  jury  under  the  charge  of  the  Ck)urt,  found  for  the 
plaintiff  the  land  in  dispute  and  forty-eight  dollars  mesne 
profits. 

Defendant  moved  for  a  new  trial  on  the  following  grounds  r 

1st.  Because  the  Court  erred  in  refusing  to  charge  the  jury 
as  requested  by  defendant,  that  if  they  believed  from  the  ev- 
idence that  at  the  time  of  the  sale  by  the  Sheriff,  the  plaintiff 
was  present  and  bid  for  the  land  under  a  statement  made  by 
W.  A.  Hawkins,  Esq.,  that  the  land  was  sold  to  confirm  ti- 
tle, then  the  plaintiff  could  not  dispute  the  title  of  (b^  pur- 
chaser at  Sheriff's  sale. 

2d.  Because  the  Court  erred  in  refusing  to  charge,  that  if 
plaintiff  and  Mims  combined  to  sell  the  land  to  get  Goodson^ 
defendant  iaJifcLy  out  of  possession,  and  sold  the  land  and 
plaintiff  bid  for  it,  the  purchaser  got  a  good  title  as  against 
Mims  and  plaintiff 

Sd.  Because  the  Court  erred  in  refusing  to  chai^,  that  if 
the  deed  from  Mims  to  plaintiff  was  made  before  he  had  ti- 
tle himself  the  plaintiff  got  no  title.  • 

4th.  Because  the  Court  erred  in  charging,  that  if  Mims 
made  a  deed  to  Beacham,  having  no  title,  and  afterwards 
got  title,  this  title  accrued  to  the  benefit  of  Beacham's  title. 

5th.  Because  the  jury  found  contrary  to  the  evidence  and 
law. 

6th.  Because  the  jury  found  contrary  to  the  charge  of  the 
Court,  in  this,  that  the  Court  charged,  that  if  Mary  Goodson 
was  in  possession  under  Sherifi^s  title  and  paper  title  ad- 
versely, on  the  date  of  the  deed  to  Mims,  then  the  deed  from 
Mims  to  plaintiff  was  void,  and  he  could  not  recover. 
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The  Court  refused  to  grant  a  new  trial,  and  defendant  by 
bbQOQDsel  exoepted 

WAaREN  &  Warben  ;  and  Strozier,  for  plaintiffs  in  error. 

Lyon  &  Irwin  ;  and  Hawkins,  contra, 

Bjf  the  C5twir^.— Bbwnino,  J.  delivering  the  opinion. 

The  Court  refused  lo  grant  the  motion  for  a  new  trial- 
Was  that  right  ? 

The  first  ground  of  the  motion,  is  of  no  validity. 

Hawkins's  statement  was  this:  '^ That  he  instructed  the 
Sheriff  to  sell  only  the  interest  of  Goodson,  and  so  notified 
the  crowd." 

This  is  a  quite  different  thing,  from  "  a  statement  that  the 
land  was  sold,"  &c. 

And  the  evidence  is  not  such,  as  to  make  it  clear  beyond 
a  reasonable  doubt,  that  Hawkins  had  authority  from  Bcach> 
am,  to  make  even  this  statement,  or,  authority  to  act  fo* 
Beacharn  in  any  way. 

Then,  the  constable  proves,  that  he  levied  on  the  "  inter- 
est" of  Goodson  in  the  land;  and  he,  and  others  prove,  that 
Beacharn  gave 'public  notice  of  his  title,  at  the  sale. 

£l.j  Mary  Goodson  bought,  then,  with  notice  of  Beacli- 
am's  title.  She  cannot  complain  if  Beacham  asserts  his  ti- 
tle against  her.  There  is  no  fraud.  What  if  he  did  bid  at 
the  sale  ?     Did  that  hurt  her  ? 

The  request,  then,  referred  to  in  this  ground,  was  author- 
ized neither  by  the  fact  nor  the  law. 

The  second  ground  does  not  differ  materially,  from  thii* 
first  ground. 

The  third  and  fourth  grounds  maybe  considered  together. 

Mixns^  when  he  made  the  deed  to  Beacham,  had  no  title  ; 
but  his  deed  was  an  attempt  to  convey  the  fee,  and  it  was  a 
deed  with  a  warranty. 

This  shows,  first,  that  it  was  the  intent ion^  that  the  la7idj 
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the  whole  interest  in  the  land,  should  be  conveyed  to  Beach- 
am  J  secondly,  that  Beacham  had  paid  the  purchase  moiie|J 

Sach  being  the  imention,  the  consequenee  wduld  be,  that 
if  Mims  should  afterwards  acquire  the  title,  he  would  be 
bound  to  convey  it  to  Beacham,  as  much  so,  as  if  the  con-** 
tract  were  one  standing  Iq  the  form  of  a  bond  for  titles. 

Perhaps,  this  would  be  the  consequence,  even  without  thif 
warranty.  Taylor  vs.  Debar,  2  Cos.  in  Ch.  212;  1  do.  27B^ 
Wright  vs.  Wright,  1  Ves.  Sen.,  409  ;  Noel  vs.  Bewley,  3  Sim. 
103;  Smith  vs.  Bakery  1  Young  fy  Call  ch.  223;  Jones  t«L 
Kearney,  1  Drury  fy  Walsh,  159  ;  Cited  in  note  2  Bowie 
Cov.  438;  Sug.  F'en.  ch.  8,  sec.  2,  p.  33;  Bowie  Cov.44B. 

[2.]  But  if  the  case  were  so,  that  the  contract  was  in  tbrf 
form  of  a  bond  for  titles,  then,  as  the  ptirchase  money  wai 
paid,  the  contract  would  give  Beacham  a  complete  equity  in 
the  land,  the  moment  the  title  came  into  Mims,  and  a  com* 
plete  equity  according  to  Pitts  fyBullard,  3  KeUy^  would  1>e 
equivalent  to  the  legal  title,  so  far  as  to  enable  Beacham  ' 
recover,  or  defend,  in  ejectment 

The  contmcts  being  in  the  form  of  a  warranty,  does  not 
make  the  case  materially  different  i 

In  this  way,  then,  as  the  Court  said,  it  is  true,  that  the  ti- 
tle, when  acquired  by  Mims,  ^  enured"  to  the  benefit  of  Beach- 
am ;  and  not  true,  that,  though  the  deed  was  made  by  Miaif 
before  he  had  title  himself,  '*  Beacham  got  no  title  to  the  la^d 
by  his  deed,"  > 

There  is  nothing  then,  in  these  two  grounds,  the  third  aad 
fourth. 

We  do  not  think  that  the  verdict  was  contrary  to  ^the  ev^ 
idence  and  law." 

This  Court  has  decided,  that  the  32  Henry  VIII  agaiuft 
Bracery  and  the  buying  of  titles,  is  not  in  force.    At  Maco^y 
June,  1857,  Doe  exdem.  Morris  vs.  Monroe.    Soth^n  is  no- 
thing in  the  fifth  and  sixth  grounds. 
« 

Judgment  affirmed* 
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Cbaslbs   W.  Moboah,  plaintiff  in  error,  v&  Francis  M* 

JoKXs  and  wife,  defendants  in  error. 

|1.]  Letters  of  administration  on  the  estate  of  the  deceased  wife  of  a  surviving 
knsbend,  claiming  property  through  her,  are  inadmissible,  until  property  is 
proven  in  the  wife. 

f3L)  The  aiidaTit  of  a  party  to  a  cause,  that  an  ori|^al  paper,  of  whjph  he  ba4 
tfae  proper  costodyf  wns  in  his  possession,  that  it  had  disappeared  without 
his  consent,  and  was  seen  in  the  possession  of  the  counsel  of  the  opposit* 
party*,  is  sufficient  proof  to  admit  secondary  evidence. 

|3.]  Upon  the  same  the  counsel  for  defendant  in  error  ought  to  have  been  eooft- 
pelled  to  answer  on  the  motion  of  plaintiff's  counsel,  if  he  had  the  deed  im 
Court,  and  to  produce  it  if  he  had. 

||.)  A  ground  of  error  not  certified  by  the  Court  will  not  be  considered. 

|0l]  a  party  must  always  make  the  usual  preliminary  proof  for  the  admissioa 
of  secondary  evidence,  or  that  kind  of  evidence  will  not  be  admitted, 

t^)  A  party  cannot  claim  titles  to  property  on  account  of  his  marriage,  because 

•  fte  had  heard  that  the  father  of  the  wife  had  admitted  that  the  property  be- 

•  IcMigied  to  her.    The  statement  must  have  been  made  to  induce  the  marriage^ 

|7.]  If  there  be  written  evidence  of  title  it  should  be  produced ;  if  lost  or  de-^ 
•troyed  its  contents  may  be  proved. 

Trorer,  from  Sumter.  Tried  before  Judge  Kiddoo,  Sep- 
tember Term^  1857. 

This  was  an  action  of  trover,  brought  by  Francis  M.  Jones 
and  wife,  Julia  A.  Jones,  (formerly  Morgan^)  against  Chariat 
W.  Morgan,  the  father  of  Mrs.  Jones,  for  the  recovery  of  the 
•ne-fifth  of  two  negro  women,  Binah  and  Katey,  and  their 
ioerease. 

On  the  trial,  it  appeared  from  the  evidence,  that  plain  tiflb 
^were  married  about  1848,  at  which  time  Mra  Jones  was  a 
minor,  about  nineteen  years  old;  that  her  mother,  Charlotte 
Morgan,  wife  of  defendant,  and  formerly  Charlotte  Gibbons, 
died  in  1841 ;  that  Jones,  the  plaintiff,  boarded  with  defend- 
ant at  the  time  he  married  his  daughter,  and  remained  there 
a  few  months  afterwards;  that  defendant,  after  his  wife's 
death,  admitted  that  the  negroes  belonged  to  his  children ; 
neVer  claimed  Katey  and  her  children;  always  acknowledged 
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that  they  belonged  to  his  children^  and  was  willing  to  give 
them  up,  but  di(}  not  do  so,  for  the  reason  that  plaintiff  said 
he  would  have  all  or  none ;  the  value  of  tlie  negroes  and 
their  annual  hire  was  proved;  also  demand  and  refusal 

* 

Plaintiff  then  read  in  evidence  the  following  deed : 

• 
GfiORGiiy  Laurens  County: 

Know  all  men  by  these  presents,  that  I,  Ann  Gibbons,  of 
this  county  and  State  aforesaid,  for,  and  in  consideration  of 
the  good  will  and  affection  that  I  have  towards  my  daughter^ 
Charlotte,  now  wife  of  Charles  W.  Morgan,  of  this  county, 
do  hereby  give  and  bequeath  to  her,  the  said  Charlotte  Mor- 
gan, and  to  her  heirs  forever,  a  certain  negro  girl,  named 
Binah,  about  sixteen  years  of  age — that  is  to  say,  to  be  and 
remain  hers  during  the  period  of  her  natural  life^  not  subject 
to  the  control  of  her  present  husband,  nor  any  other  peison 
whatsoever,  or  subject,  in  any  wise,  to  the  said  Charlotte  Mor- 
gan nor  her  present  husband,  so  far  as  to  be  entitled  to  sell 
or  dispose  of  the  same,  or  in  anywbe  subject  to  any  contract^ 
dues  or  demands  against  the  said  Charlotte  or  her  husband^ 
Charles- W.  Morgan,  but  to  be  and  remain  hers  during  her 
natural  life,  and  at  her  death  to  belong  to  her  children — ^that 
is  to  say,  the  said  Binah  with  all  her  increase. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  s?ai 
this  22d  day  of  April,  1826. 

ANN  GIBBONS,  [L.  SJ 

Witness : 

Mary  Saltenstall, 

Joseph  Joiner. 

This  deed  was  recorded  24th  April,  1826. 
Plaintiff  closed. 

Defendant  proved  that  he  married  Charlotte  Gibbons,  ia 
1B21,  and  lived  the  balance  of  that  year  with  Mrs.  Gibboas 
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and  managed  her  business;  in  1822  moved  off  and  lived 
within  a  mile  of  Mrs.  Gibbons ;  that  from  1822  up  to  1831 
*  he  was  in  possession  of  Binah ;  defendant  removed  from 
Laurens  to  Sumter  county  in  1832,  and  took  Binah,  and  has 
had  possession  of  her  ever  since;  that  he  took  possession  of 
Katey  and  her  family  in  1826,  and  a  deed  was  then  made  to 
them. 

Defendant  then  offered  in  evidence  letters  of  administra- 
tion granted  to  him  on  the  estate  of  his  deceased  wife,  Char- 
lotte, dated  3d  May,  1852. 

Plaintiff  objected  to  their  introduction  on  the  ground  of 
irrelevancy.  The  Court  sustained  the  objection  and  defend- 
ant excepted. 

Defendant  offered  a  copy  deed  from  the  records  of  Lau- 
rens county,  duly  proved  and  recorded,  certified  by  the 
Clerk,  from  Ann  Gibbons  to  Lewis  Snider,  senior,  and  Henry 
Gibbons,  for  negro  Katey  and  other  negroes  and  property, 
in  trust  for  Charlotte  W.  Morgan,  for  life,  and  after  her  death 
to  her  heirs,  dated  31st  July,  1826,  and  proposed  to  prove  by 
his  own  oath,  that  he  was  in  possession  of  the  original, 
which  was  taken  from  him  or  disappeared  without  his. 
knowledge  or  consent,  before  this  suit  was  brought;  that  he 
had  made  diligent  search  and  could  not  find  it,  and  that  it 
was  not  in  his  power,  possession,  or  control. 

The  Court  rejected  the  copy  deed  as  affording  no  evidence 
of  the  existence  of  the  original,  and  as  its  existence  could  not 
be  shown  by  defendant's  own  oath,  (defendant  proving  on 
his  cross-examination,  or  proposing  to  prove  that  the  original 
was  in  the  possession  of  Willis  A.  Hawkins,  Esq.,  attorney 
for  plaintiffs,  at  the  time  this  case  was  tried  before,  in  18SS, 
and  that  it  was  used  in  evidence  ;  that  he  had  not  applied 
to  Hawkins  for  the  deed,  although  he  believed  it  was  now  in 
bis  possession),  and  defendant  excepted. 

Defendant  then  offered  in  evidence  a  copy  of  a  deed  from 
Ann  Gibbons,  to  Binah,  dated  6th  January,  1820,  to  Char- 
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lotte  Gibbons,  his  late  wife,  properly  certified,  from  the.ree- 
ords  of  Laurens  county,  and  offered  to  prove  by  James  Glass 
that  he  saw  the  original  in  defendant's  possession  in  1827, 
and  that  it  then  had  the  appearance  of  age.  Plaintiff  objec- 
jected  to  the  introduction  of  the  paper,  and  the  Court  sus- 
tained the  objection  and  rejected  the  copy  and  Glass'  testi- 
mony, and  defendant  excepted. 
Defendant  closed. 

After  argument  of  counsel  and  the  charge  ofthe  Court,  the 
jury  retired  and  found  for  the  plaintiffs  ^  three  thousand  one 
hundred  and  forty  dollars,  it  being  the  one-fifth  part  of  the 
▼aluation  of  the  negroes,  which  amount  may  be  discharged 
by  defendant  delivering  to  plaintiff  his  share,  to-wit :  on^ 
fifth  of  the  negroes,  if  done  by  the  first  January  next,  and 
also,  $1,876  80  for  hire." 

Whereupon,  defendant  moved  for  a  new  trial,  on  the 
ground  of  error  in  all  the  rulings  and  decisions  above  excep- 
ted to,  and  further,  because  the  Court  erred : 

1st.  In  chaining  the  jury  that  if  a  parent  permits  property 
to  go  home  with  a  son-in-law,  unexplained,  the  law  pre- 
sumes a  gift,  but  whenever  it  appears  in  evidence  ihcd  there 
was  a  deed,  then  the  deed  must  be  produced,  and  illnstrated 
the  latter  part  of  this  charge  as  follows :  ^  It  is  allied  that 
before  the  deed  of  1826,  Binah  had  been  in  possession  of  de- 
fendant  for  more  than  four  years.  Now,  if  she  had  been  in 
defendant's  possession  in  1822,  and  up  to  1826,  without  ex- 
planation, the  gift  was  absolute,  but  if  it  once  leaks  out  that 
there  is  a  deed,  that  must  be  produced  or  accounted  for. 
Hence,  the  Court  thinks  the  parol  evidence  does  not  amount 
to  a  gift;  if  the  jury  are  satisfied  there  was  a  deed  made  at 
the  time  the  gift  was  made,  it  must  be  produced  or  accounted 
for;  it  is  the  highest  evidence  of  the  nature  of  the  trust,  and 
parol  evidence  will  not  be  allowed  to  prove  it  to  the  cotiti^- 
ry.    If  the  Court  errs  there  is  a  higher  tribunal" 
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2<L  Because  the  Court  erred  in  charging  the  jury  ^that  the 
'statute  of  limitatioDs  cannot  avail  unless  there  is  an  adverse 
*  possession,  but' if  the  property  was  held  by  permission  of  the 
owner,  by  him,  as  a  loan  or  otherwise,  the  holder  disclaim- 
ing title,  the  possession  is  not  adverse,  but  if,  after  holding 
for  some  time  in  that  way,  he  s^ts  up  a  claim,  and  the  per- 
son to  be  affected  had  notice  of  such  claim,  then,  the  statute 
of  limitations  commences  to  run ;"  there  being  no  proof  of 
any  hiring,  nor  any  evidence  to  authorize  such  charge. 

3d.  Because  the  Court  erred  in  charging  ^that  if  defend- 
ant's admissions  that  Katey  and  her  family  belonged  to  his 
children  came  to  Jones^  knowledge,  he,  Jones,  had  a  right  to 
marry  Morgan's  daughter  on  those  admissions,  and  Morgan 
was  bound  by  them,''  there  being  no  evidence  to  authorize 
such  charge. 

4th.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested by  defendant,  ^^  that  it  is  not  necessary  that  there 
^ould  bean  actual  manual  delivery  to  constitute  n  valid  gift, 
and  if  the  jury  believed  from  the  evidence,  that  defendant 
.  married  Miss  Gibbons  and  that  Binah  was  in  her  possession 
prior  to  the  marriage,  that  he  lived  with  his  mother-in-law  in 
.  18iS  1,  and  in  1822  lived  within  a  mile  or  so,  that  betook 
Binah  with  him  when  he  moved  off,  and  she  has  been  in 
his  possession  ever  since,  or  for  four  years,  then  they  are  au- 
thorized to  presume  a  gift,  and  they  will  find,  as  to  Binah  and 
her  family,  for  defendant,"  the  Court  saying  it  is  all  correct 
unless  it  appears  that  there  was  a  deed  at  the  time  of  the 
gift,  bat  if  there  was  a  deed,  that  must  control,  and  not  parol 
-  ^rtdence. 

Aod  because  the  verdict  was  contrary  to  law  and  evidence 
aod  the  equity  of  the  case. 

The  Court  overruled  the  motion  for  a  new  trial,  and  de- 
£3Ddant,  by  his  counsel,  excepts. 
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ScABBOBouoH,  Wabben  &  Warren,  and  Stubbs  &  Hux^ 
for  plaintiff  in  error. 

McCoy  Sl  Hawkins,  for  defendants  in  error. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

[1.]  The  first  error  complained  of  in  the  record  is  the  re- 
jection of  the  letters  of  administration  granted  to  the  plain* 
tiff  in  error,  on  the  estate  of  his  deceased  wife.  They  were 
offered  in  support  of  his  title  to  the  property  sued  for.  Up  to 
the  time  of  his  tendering  them  in  evidence,  he  had  estab- 
lished nothing  more  than  a  life  estate  in  his  wife,  and  that 
having  terminated  at  her  death,  the  letters  were  not  evidence, 
and  were  properly  rejected  by  the  Court 

[2.]  We  think  that  the  proof  proposed  to  be*  made  by  the 
plaintiff  in  error  was  sufficient  to  lay  a  foundation  for  the 
admission  of  secondary  evidence  of  the  deed  for  negro  Katey, 
and  other  negroes  and  property,  in  trust,  &a,  and  that  the 
copy  deed  from  the  records  in  Laurens  county  ought  to  have 
been  admitted.  The  original  bad  been  in  the  possession  of 
the  plaintiff  in  error,  and  had  been  taken,  surreptitioasly, 
from  him,  and  had' been  seen  in  possession  of  the  counsel  of 
the  opposite  party,  and  was  offered  in  evidence  on  a  former 
trial.  The  Court  refused  to  ad/uit  the  copy,  on  the  ground 
that  the  party  could  not  be  permitted  to  prove,  by  his  own 
oath,  under  such  circumstances,  the  existence  of  the  original 
We  think  he  committed  error  in  thus  ruling.  The  party's 
affidavit  was  sufficient  But  the  record  of  the  paper  was 
some  evidence  of  its  existence.  The  Act  of  181 9,  authorise 
the  recording.  Edginton  vs.  Nixotiy  5  Bing.  N.  (X  Bi6; 
Bou^ld  vs.  Goclfreyy  15  E.  C.  L.  Rep.  485.  But  tbis  w»sa. 
case  in  which  the  party  might  have  been  ruled  to  prodiM)^, 
the  original,  and  for  the  Court  to  hftve  passed  a  formal  ordv 
to  read  a  copy  in  evidenca    The  affidavit  of  the  party  would 
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have  becD  sufficient  evidence  upon  which  to  proceed  sum- 
marily against  the  opposite  party,  to  produce  the  deed  in 
Court 

[3.}  The  counsel  for  plaintiff  in  error  moved  the  Court  to 
compel  the  counsel  of  the  defendant  in  error  to  answer,  un- 
der  the  foregoing  circumstances,  if  he  had  the  original  deed 
of  gift  in  his  possession,  and  to  produce  it,  if  in  Court  The 
Court  refused  the  motion.  In  this,  we  think  the  Court  below 
erred.  The  counsel  ought  to  have  been  compelled  to  answer 
if  he  had  in  Court  the  said  deed,  and  if  the  facts  upon  which  , 
it  was  alleged  the  possession  had  been  acquired,  were  not 
controverted,  an  order  to  produce  it  ought  to  have  been 
granted. 

[4.]  The  fourth  gronudis  not  certified  to  by  the  Court,and 
cannot  therefore  be  considered, 

f5.]  The  plaintilf  did  not  make  the  proof  preliminary  to 
the  admission*  of  the  copy  deed  of  gift  offered  in  evidence, 
that  the  original  was  not  in  his  possession,  power,  or  custo- 
dy, nor  was  notice  given. 

The  copy,  on  these  grounds,  was  properly  rejected. 
The  first  charge  given  by  the  Court  was  unobjectionable, 
with  the  exception  ofthe  supererogatory  and  unnecessary  re- 
mark, that  "  if  the  Court  errs  there  is  a  higher  tribunal." 
This  is  certainly  not  the  law  of  llie  case,  and  might  induce 
thejnry  tobe  less  particular  in  scrutinizing  the  facts  and 
makiog  a  careful  application  ofthe  principles  of  law,  as  giv- 
the  Court 

mplained  of  was  rather  more  favor- 
Tor  than  the  defendants,  and  there  is 
ting  the  merits  of  the  case, 
mce  in  the  record,  that  the  admissions 
lat  Katy  and  her  family  belonged  to 
i  knowledge  of  Jones,  before  his  in- 
ighter,  and  on  that  ground  the  charge 
had  been  such  evidence,  and  there 
Kxrv. 
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had  beeu  further  proof  that  Jones  had  heard  such  admissions^ 
and  on  the  strength  of  them,  he  had  married  the  daughter  of 
the  plaintiflf  in  error,  the  charge  that  the  plaintiff  in  error  was 
bound  by  them  was  still  erroneous.  If  a  man  marries  a  lady 
under  such  circumstances,  when  the  statements  are  not  made 
to  induce  him  to  contract  marriage,  it  is  his  own  folly. 

A  parent  is  not  bound  by  every  idle  rumor  which  may  be 
circulated  in  the  community,  in  regard  to  the  property  of  hia 
children,  nor  by  his  own  casual  remarks  without  meaning  or 
object.  To  bind  him  they  must  be  made  as  a  matter  of  con- 
tract, or  in  a  manner,  and  with  an  intention,  to  induce  the 
person  to  act  on  them. 

[7.]  The  Court  charged  the  jury,  on  the  request  of  the 
plaintiff  in  error,  to  which  the  defendant  in  error j  it  is  al- 
leged, makes  exception,  substantially  correct  The  request^ 
itself,  was  not  strictly  in  accordance  with  the  law,  as  it  has 
been  administered  in  such  cases.  To  make  a  parol  gift  there 
must  be  a  delivery,  and  from  the  request,  it  is  to  be  presumed 
that  Binah  did  not  accompany  Morgan  and  his  wife  when 
they  moved  to  themselves,  but  that  she  went  to  them  after- 
wards. The  record  is  silent  as  to  the  precise  time  that  she 
went  to  them,  nor  does  it  state  in  what  capacity  she  went, 
whether  as  a  gift  or  a  loan.  There  is  no  evidence  that  he 
claimed  her,  either  for  himself  or  his  wife,  prior  to  the  execu- 
tion of  the  deed  of  gift  in  April,  1826.  He  offered  in  evi- 
dence the  copy  of  an  instrument  purporting  to  be  a  deed  of 
gift,  bearing  date  in  1820,  but  that  was  rejected,  and  he  of- 
fered no  further  proof  as  to  its  contents.  It  was  manifest  ta 
the  Court  that  the  plaintiff  in  error  claimed  that  there  was  a 
deed  of  gift  executed  to  his  wife,  and  the  Court  properly  held 
that  that  instrument  should  be  produced.  If  it  cannot  be 
produced,  the  party,  if  he  can,  should  make  proof  of  its  con- 
tents, as  the  best  evidence  of  the  nature  of  the  title  which 
passed  to  Mrs.  Morgan. 

The  remark  of  the  Court  to  the  jury,  **  that  if  a  party,  by 
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misfortune  or  accident,  fails  to  get  or  produce  all  the  evi- 
dence that  might  have  been  prodnced,  it  is  not  the  fault  of 
the  Court  or  jury/'  is  made  a  ground  of  error.  The  remark 
involves  no  legal  principle,  nor  was  it  calculated  to  enlighten 
the  jury  in  jegard  to  any  matter  of  law  or  fact  in  issue  before 
them.  It  was  simply  useless  and  improper^  as  tending  to  no 
beneficial  end^  and  had  as  well  been  omitted.  It  cannot, 
however  be  made  a  ground  for  reversing  the  judgment  of  the 
Court 

It  is  alleged  as  error  also,  that  the  Court  did  not  allow  the 
defendant  to  continue  the  cause.  It  does  not  appear  in  the 
record  that  he  applied  for  a  continuance. 

The  evidence  in  the  record  is  not  sufficient  to  enable  us 
to  pass  upon  the  verdict  The  plaintiffs  in  the  Court  below 
claim  in  thdr  declaration,  one-fifth  of  the  negroes  sued  for, 
and  one-fiflh  of  the  hire,  and  the  jury  find  for  them  one-fifth 
of  both  negrdes  and  hire,  but  there  is  nothing  in*  the  record 
to  show  that  there  was  any  evidence  before  the  jury  on  that 
point.  It  is  not  shown  how  many  children  Mrs.  Morgan 
left  at  the  time  of  her  death.  The  first  witness  sworn  for. 
the  plaintifis  was  her  son,  and  Mrs.  Jones,  one  of  the  plain- 
tifiTs^  was  her  daughter.  Beyond  this,  nothing  appears  in 
the  record  on  that  point. 

We  reverse  the  judgment  on  the  grounds  mentioned  in  this 
opinion. 

Judgment  reversed. 
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Thomas  J.  Bailey,  claimant,  plaintiff  in  error,  vs.  E.  F.  Wood 
&  Co.,  plaintiffs  in  ff.  fa.,  and  defendants  in  error. 

The  sayings  of  one  who  is  not  a  party  to  the  case,  or  iu  privity  with  a  party, 
arc  not  admissible  as  evidence  against  either  party.  . 

Claim,  from  Baker  Superior  Court.  Tried  before  Judge 
Allen,  at  November  Term,  1857. 

E.  F.  Wood  &  Co.  recovered  judgmenX  and  issued  an  exe- 
cution against  Absalom  Johnson  and  Thomas  S.  Hampton, 
parmers  under  the  name  of  Johnson  &  Hampton,  which  was 
levied  by  the  Sheriff",  upon  350  bushels  of  corn,  as  the  prop- 
erty of  Thomas  S.  Hampton. 

Thomas  J.  Bailey  interposed  a  claim  to  the  corn. 

Upon  the  trial,  the  Sheriff  was  the  only  witness  sworn, 
who  was  called  by  the  plaintiffs  \x\Ji,fa,  He  testified  that 
he  made  the  levy ;  'found  the  corn  on  the  plantation  where 
James  D.  Hampton  lived,  in  two  rail  pens.  Thomas  S. 
Hampton  also  lived  on  the  place ;  there  was  about  350  bush- 
els of  corn.  When  the  levy  was  made,  Thomas  S.  Hamp- 
ton was  not  present ;  had  never  seen  him  at  work  on  the 
plantation ;  when  he  went  to  make  the  levy,  he  told  James 
D.  Hampton  the  object  of  his  visit,  who  pointed  out  the  com 
to  him.  Thomas  S.  lived  in  one  end  of  the  house  and  James 
D.  Hampton  in  the  other ;  the  corn  was  worth  about  75  cents 
per  bushel. 

Claimant  objected  to  the  witness  stating  what  he  and  James 
D.  Hampton  said  and  did  at  the  time  of  the  levy,  and  in  the 
absence  of  claimant  and  defendant  The  Court  overruled 
the  objection  and  admitted  the  evidence,  and  claimant  ex- 
cepted. 

The  plaintiff  having  closed,  the  claimant  moved  to  dis- 
miss the  levy,  on  the  ground  that  plaintiffs  had  not  proved 
that  the  corn  was  subject  to  their ^,/a.,  nor  that  said  Thom- 
S.  Hampton  had  ever  been  in  possession  thereof,or  had  any 
properly  or  title  thereto. 
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The  Court  refused  the  motion,  and  claimant  excepted. 

Claimant  then  requested  the  Court  to  charge  the  jury^  that 
the  burden  of  proof  was  on  the  plaintiffs  in^.  fa.^  and  that 
claimant  was  not  called  upon  to  prove  his  title  until  plaintiffs 
had  first  proved  that  defendant  \iiji,fa.  had  been  in  posses- 
sion or  had  title,  and  if  neither  had  been  proved,  plaintiffs 
were  not  entitled  to  a  verdict.  The  Judge  replied  that  he  so 
chained,  but  if  plaintiffs  mji.fa.  had  proven  title  in  the  de- 
fendant, Thomas  S.j  this  title  must  be  overcome  by  superior 
title  in  the  claimant    To  which  charge  claimant  excepted^ 

Just  as  the  jury  were  retiring  to  their  room,  counsel  for 
plaintiffs  in  j$./a.  asked  the  Court  to  charge  them,  that  plain- 
t\Sb  would  be  entitled  to  damages  not  less  than  10  per  cent, 
if  they  believed  that  the  claim  was  interposed  for  delay  only. 
Which  charge  the  Court  gave,  and  claimant  excepted. 

The  jury  found  for  the  plaintiffs  in  JL  fa,^  and  claimant 
moved  for  a  new  trial  on  the  grounds, 

1st  Because  the  verdict  was  contrary  to  law. 

2d.  Because  the  verdict  was  contrary  to  the  evidence. 

3d.  Because  the  Court  erred  in  allowing  the  Sheriff  to  prove 
that  James  D.  Hampton  pointed  out  the  corn. 

The  Court  overruled  the  motion  for  a  new  trial,  and  claim- 
ant excepted  and  assigned  for  error,  all  the  rulings  and  char- 
ges excepted  to  on  the  trial. 

J.  E.  BowsB,  for  plaintiff  in  error. 

,  W.  E.  Smith,  for  defendants  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

James  D.  Hampton  was  a  stranger  to  the  case ;  he  was  not 
in  privity  with  either  party  to  it 

Neither  party  was  present,  when  the  conversation  took 
place  between  him  and  the  witness. 

We  know  not  of  any  rule  of  law,  which  would  make  such 
a  conversation  evidence  against  the  claimant,  and,  therefore 
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we  think  that  the  Court  erred  in  admitting  the  conyetsatioa 
as  evidence 

This  disposes  of  all  the  exceptions,  for  the  point  here  de- 
cided, is  the  point,  and  the  only  point,  involved  in  all  of  them. 

Judgment  reversed.. 


Benjamin  O.  Keaton,  plaintiff  in  error,  vs.  Archibald  Mc- 
Donald, defendant  in  error. 

A  Justice  of  the  Inferior  Court  has  not  the  right  to  issue  a  distress  warrant  for 
rent,  under  the  Act  of  1811. 

Distress  warrant,  from  Dougherty  county.  Decided  by 
Judge  Allen,  December  Term,  1857. 

A  distress  warrant  was  issued  by  Jackson,  a  Justice  of  the 
Inferior  Court  of  Dougherty  county,  in  favor  of  Benjamin  0. 
Keaton  against  Archibald  McDonald,  for  rent  This  war- 
rant the  Sheriff  executed  by  levying,  in  part,  on  a  lot  of  land. 

On  the  12th  of  April,  1856,  McDonald  moved  the  Superior 
Court  that  the  distress  warrant  might  be  dismissed,  on  the 
following  grounds : 

1st.  Because  the  same  was  issued  by  a  Justice  of  the  la- 
ferior  Court  who,  by  law,  was  not  authorized  to  do  so. 

2d.  That  the  same  was  levied  upon  land. 

This  motion  was  sustained  by  the  Court  on  the  first  groond, 
and  also  on  the  second  ground,  so  far  as  the  land  was  con- 
cerned. 

To  this  decision  of  the  Superior  Court  Keaton  excepted. 

HiNEs  &  HoBBs,  ifor  plaintiff  in  error. 
Vason  &  Davis,  contra. 
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By  the  Court. — Bsknino,  J.  delivering  the  opinion. 

The  right  to  issue  such  a  warrant  as  this  depends  solely 
upon  the  Act  of  1811,  "to  regulate  the  collection  of  rent'* 
Before  that  Act,  no  Judge,  or  Justice  of  the  Peace,  or  Court, 
had  the  right  The  right,  then,  that  exists,  is  just  such  as  the 
Act  creates, — neither  more  nor  less.  The  Act  says,  that  the 
warrant  is  to  be  obtained  from  "  any  Justice  of  the  Peace 
within  the  district  where"  the  tenant  resides ;  and  it  does 
not  say,  that  the  warrant  is  to  be  obtained  from  any  one  elscL 
It  must  folbw,  then^  that  the  Act  does  not  confer  the  right 
upon  any  Justice  of  the  Inferior  Court  CobhDig.  900;  15 
Gcu  113. 

The  remedy  provided  by  the  Act  is  a  summary  one.  7 
Go.  R.  52, 

Even  when  thus  restricted,  the  remedy  is  a  very  exten- 
sive one^—- so  extensive  that  it  will  hardly  be  possible  for  a 
case  to  arise,  that  will  not  be  within  it 

We  think,  therefore,  that  the  Court  below  did  right  in  dis- 
missing the  warrant  upon  the  first  ground  of  the  motioiu 

It  is  unnecessary  to  express  an  opinion  on  the  second 
ground. 

Judgment  affirmed. 


Gbsen  B.  Mayo,  plaintiff  in  error,  vs.  Alfred  Kersey^  de- 

fendant  in  error. 

TKe  plaintiflfhas,  in  a  proper  case,  the  right  to  enter  up  judgment,  nunc  ptm 
tune,  against  the  surety  on  the  appeal. 

Motion  to  enter  judgment,  nunc  pro  tunc,  against  securi- 
ty  on  appeal,  from  Lea  Decision  by  Judge  Allbn,  Janua* 
ry  Term,  1858. 
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Mayo  brought  suit  against  John  A.  Dennard^  on  two  prom- 
issory notes  amounting  in  the  whole  to  J833  33,  besides  in- 
terest  The  writ  was  returnable  to  June  Term,  1855,  and 
at  the  February  Term,  1856,  upon  the  trial  at  common  law, 
there  was  a  verdict  in  favor  of  the  plaintiff,  for  J833  33,  be- 
sides interest  and  cost;  upon  which,  judgment  was  signed 
Feb.  13th,  1856.  The  defendant  being  dissatisfied  with  the 
verdict,  entered  an  appeal,  with  Alfred  Kersey  as  his  surety. 
At  March  Term,  1857,  defendant  pleaded  a  payment  of  four 
hundred  dollars,  and  all  interest  up  to  3d  Oct,  1856,  and 
confessed  judgment  for  four  hundred  dollars,  with  interest 
from  3d  Oct,  1856;  and  upon  this  confession,  judgment  was 
^signed  at  the  same  Term  of  the  Court  against  Dennard  only. 

At  the  January  Term,  1858,  plaintiff  moved  to  amend  the 
judgment,  and  enter  up  the  same  nunc  pro  tunc,  against 
Kersey,  the  surety  on  the  appeal,  as  well  as  the  principal. 

The  Court  overruled  the  motion,  and  plaintiff  by  his  coun- 
sel excepted. 

Pearman  &  KiMBRouoH ;  and  Vason  &  Davis,  for  plaintiff 
in  error. 


McCoy  &  Hawkins,  contra. 

% 

By  the  Court. — ^Benninq,  J.  delivering  the  opinion. 

By  the  Act  of  1826,  the  plaintiff  has  the  right  to  enter  up 
judgment  against  the  surety  on  appeal,  as  though  the  surety 
were  a  party  defendant     Cobb  Dig.  498. 

But  i^ainst  a  party  defendant,  the  plaintiff  has  the  right, 
in  a  proper  case,  to  enter  up  judgment  nunc  pro  tunc  18 
Co.  287/  1  Kelly  J  560;  Id.  595. 

He  must,  therefore,  have  the  right,  in  a  proper  case,  to  en- 
ter up  a  similar  judgment,  against  the  surety  on  the  appeal 

There  can  be  no  doubt,  that  this  is  a  proper  case. 
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We  think,  then,  that  the  Court  erred,  in  not  allowing  the 
plaintiff  to  enter  up  a  judgment,  nunc  pro  tuncy  against 
Keisey. 

The  question,  here,  is  merely  one  of  remedy.  The  right 
is  not  denied,  and,  we  think,  that  the  remedy  by  motion  is  as 
good  in  every  respect,  as  that  by  scire  facias  j  or  that  by  debt. 


Judgment  reversed. 


HxvKT  S.  WiMBERLY,  plaintiff  in  orror,  vs.  NeedbahW.  Col- 
lies, defendant  in  error. 

Writs  of  error  founded  on  a  judgment  granting  a  continuance,  will,  in  future, 
be  dUmissed ;  as,  in  such  cases,  any  judgment  of  reversal  must,  of  necessi- 
ty, be  futile. 

Covenant,  from  Dougherty  Superior  Court.  Decision,  on 
motion  to  continue,  by  Judge  Allen,  at  December  Term,  1857^ 

This  case  having  been  called  for  trial,  plaintiff  announced 
ready.  Whereupon,  defendant  moved  for  a  continuance  on 
the  following  grounds,  to- wit : 

That  he  had  been  unable,  until  within  some  four  or  five 
months,  to  learn  the  given  name  of  Nathan  Johnston,  and 
his  place  of  residence;  that  Johnston  was  the  lessor  of  the 
lot  of  land  which  defendant  had  sold,  and  concerning  which 
this  suit  was  brought ;  that  he  wanted  to  know  whether  said 
Johnston  had  married  Mrs.  Eliza  McKay,  the  drawer  of  said 
lot;  that  his  family  and  himself  had  been  sick,  and  he  had 
been  unable  to  go  and  get  the  testimony  of  the  witness ;  that 
he  expected  to  show  by  Johnston,  that  he  married  the  draw- 
er of  said  lot  of  land ;  that  he  had  sent  no  one  to  Carolina, 
where  Johnston  lived,  to  procure  the  desired  information ; 
that  he  had  learned  from  one  Capt.  Roberts,  that  there  were 
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tw9  Nathan  Johnstoos  living  in  Beaufort  district,  South  Car- 
olina, and  both  were  highly  respectable  men. 

Upon  this  showing,  the  Court  granted  the  motion  for 
continuance,  and  plaintiff  excepted 

H.  Morgan,  for  plaintiff  in  error. 

Warren  &  Warren,  for  defendants  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  objection  made  to  the  showing  for  a  continuance,  is, 
that  it  exhibits  a  want  of  diligence  in  the  applicant  for  the 
continuance. 

Showings  for  continuances  are  matters  within  the  discre- 
tion of  the  Court.  Perhaps,  in  this  case,  thijs  Court  if  it  had 
sat  in  the  place  of  the  Court  below,  would  not  have  granted 
the  continuance ;  and  still  it  might  not  be  prepared  to  say, 
that  the  Court  below  abused  its  discretion. 

But  to  what  end  was  this  writ  of  error  brought  ?    Not  to 

correct  the  error,  if  any,  of  the  Court  below.    That  is  past 

correction.    The  continuance  was  granted^  and  the  judg- 

.  ment  granting  it  must  execute  itself,  in  spite  of  any  thing 

that  this  Court  can  do. 

The  question  arises,  then,  is  a  case  of  this  sort,  a  case  for 
this  Court  at  al].  We  think  not.  The  Constitution  says, 
that  this  Court  ^'  shall  be  a  Court  alone  for  the  trial  and  cor- 
rection of  errors."  The  Act  organizing  the  Court,  says  of  it : 
^  there  shall  be,  and  it  is  hereby  established,  a  Court  for  the 
correction  of  errors."     1  KeUyy  V. 

Now,  what  are  cases  appropriate  to  a  Court  for  the  correc- 
tion of  errors  ?  Cases,  the  errors  in  which,  the  Court  can 
correet ;  not  cases,  the  errors  in  which,  the  Court  caBOOt  cor* 
lect — not  cases,  in  which,  the  Court's  jodgmeot  most  be 
merely  futile. 
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We  think,  then,  this,  not  a  case  for  this  Court.  And,  m 
future,  such  cases  will  be  dismissed. 

Cases  in  which,  the  continuance  has  been  r^ustd^  stand 
upon  a  different  footing. 


Case  dismissed. 


Hiram  L.  French,  plaintiff  in  error,  vs.  Luther  Roll,  de- 
fendant in  error. 

Wbeo  there  i%  conflicting  evidence  before  a  jury,  it  is  their  duty  to  weigh  it, 
and  if,  in  doing  80,  they  render  a  just  verdict  according  to  the  proper  com* 
stmcCion  and  weight  of  the  evidence,  anew  trial  ought  not  to  be  granted. 

Complaint  on  appeal,  from  Sumter.  Tried  before  Judge 
KJBDO0,  September  Term,  1857.  Verdict  for  plaintiff,  and 
motion  for  new  trial 

This  was  an  action  brought  by  Roll  against  French,  oa 
two  notes^  one  for  $900  80,  and  one  for  jS32  82. 

The  defendant  pleaded,  first,  the  general  issue ;  secoad^ 
payment  or  set-off  to  the  amount  of  seven  hundred  dollars — 
the  value  of  a  carriage  and  buggy  received  by  plaintiff,*  and 
which  he  promised  to  credit  on  defendant's  note,  but  whicW 
he  failed  to  do. 

Plaintiff  offered  and  read  to  the  jury  the  notes,  and  closed. 

« 

Defendant  (by  agreement,)  read  the  affidavit  of  Geo.  R 
Wiboft,  %Xi  the  eflJect,  that  in  the  fall  of  1852,  in  the  city  of 
Angusta,  he  heard  a  conversation  between  plaintiff  and  de- 
fendant, in  relation  to  a  debt  of  about  a  thousand  dollars, 
due  on  a  note  or  notes  from  defendant  to  plaintiff    Defend- 
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ant  claimed  a  credit  of  liTOO^for  a  carriage  and  buggy  which 
defendant  let  him  have;  plaintiff  agreed  to  take  the  two  ve- 
hicles and  credit  defendant  with  seven  hundred  dollars;  de- 
fendant did  not  reside  in  Augusta  at  the  time ;  had  previous- 
ly removed  from  that  place,  and  was  then  on  a  visit  there ; 
heard  French  say  that  Roll  had  notified  him  by  letter  after 
he  sold  the  buggy. 

Plaintiff  read  in  reply,  the  answers  to   interrogatories  of 
Samuel  C.  Mustin,  to  the  effect,  that  he  knew  of  a  carriage 
and  buggy  left  by  French  at  Roll's  shop  in  Augusta,  as  col- 
lateral security  for  a  note  on  defendant,  payable  to  Roll,  for 
1^00  80.     In  the  summer  of  1852,  defendant  came  to  Mr. 
Roll's  shop;  the  coach  and  buggy  were  still   there;  defend- 
ant told  plaintiff  to  sell  the  coach  for  $500  and  the  bo^yfor 
$200,  and  place  the  amount,  when  sold,  as  a  credit  on  bis 
note,  but  warned  him  at  the  time  that  if  he  sold  them  at  less 
prices  than  that  named,  he  would  hold  him  responsible  for 
the  difference ;  they  were  second-hand,  repainted,  and  at  the 
time,  the  carriage  was  worth  not  more  than  $300,  and  the 
buggy  from  j$175  to  $200.    The  buggy  was  sent  by  railroad 
to  Newnan  and  there  sold  for  $200 ;  expenses  of  transporta- 
tion, &c.,  1^29  50,  leaving  a  balance  of  $170  50  net    That 
there  is  due  to  plaintiff  for  storage  on  buggy  and  coach,  $102 
00,  which  deducted  from  the  f  170  50,  leaving  the  sum  of 
1168  50  to  be  credited  on  the  note.    The  carriage  is  still  on 
hand,  never  sold,  Roll  never  having  been  able  to  sell  it  at  the 
price  fixed  on  it  by  defendant,  $350  being  the  highest  offer 
ever  had  on  it,  and  that  is  $50  more  than  it  would  now  sell 
for.    Witness  is  Mr.  Roll's  book-keeper  and  salesman,  and 
fully  acquainted  with  all  his  business,  and  never  heard   any 
thing  about  a  purchase  of  the  coach  and  buggy  by  Roll. 

James  Hurlburi  answers,  that  the  carriage  and  buggy  were 
in  witness'  shop  sometime,  and  they  were  afterwards  re- 
moved to  Roll's  shop ;  carriage  worth  from  300  to  400  dol- 
lars ;  buggy  worth  abont  175  or  200  dollars,  but  in  the  Au- 
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gusta  market  about  ^150.    Does  not  know  where  they  are 
now,  or  what  has  become  of  them. 

H,  V,  GoefcMtis  answers,  that  in  the  summer  of  1852, 
French  came  to  RolPs  carriage  shop;  witness  was  there  as- 
sisting as  salesman  and  foreman;  the  carriage  and  buggy 
were  there  at  the  time;  I  learned  from  Mr.  French  that  they 
had  been  left  there  as  collateral  security  fer  a  debt  due  by  . 
him  to  Koll;  defendant  limited  the  carriage  at  ^500,  and  the 
buggy  at  $200,  which  were  prices  so  far  above  their  value 
in  Augusta,  as  to  preclude  their  being  sold,  and  I  so  in- 
formed him  at  the  time;  the  carriage  was  a  second-handed 
one,  which  had  been  repaired  and  done  up;  would  not  bring 
more  than  ^350,  and  at  present  igSOO;  the  buggy  would  have 
brought $175;  they  are  both  without  harness;  witness  ex- 
erted himself  to  sell  them,  but  could  not  Having  quit  Roll's 
employment  in  1853,  witness  cannot  say  what  has  become 
of  the  carriage  and  buggy ;  he  left  them  there;  found  them 
there  when  he  first  went  there ;  has  heard  both  Roll  and 
French  say  that  they  were  there  as  collateral  security. 

The  jury  found  for  plaintiff  ;8826  37,  with  interest  from 
1  June,  1853. 

Defendant  moved  fer  a  new  trial  on  the  grounds  that  the 
verdict  was  contrary  to  law,  the  evidence,  and  charge  of  the 
Court 

The  Court  overruled  the  motion,  and  defeneiant  excepted. 

Dudley  ;  and  McCoy  &  Hawkins,  for  plaintiff  in  evidence. 

Geo.  W.  Fish,  contra. 

By  the  Court. — McDonald  J.,  delivering  the  opinion. 

A  new  trial  was  moved  for  in  (his  case  on  three  grounds. 
1st  That  the  jury  found  contrary  to  evidence. 
2d.  The  jury  found  contrary  to  law. 
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dd.  The  jury  found  contrary  to  the  charge  of  the  Court 

The  Court  everruled  the  motion,  and  thatjudgmeni  of  ihe 
presiding  Judge  in  the  Court  below  is  excepted  to  and  makes 
this  case. 

There  is  evidence  on  both  sides  of  this  case,  and  the  jury 
had  a  right  to  weigh  it  and  render  a  verdict  according  to 
their  own  conclusion,  upon  a  full  consideration  of  it  The 
'  •  notes  were  read  in  evidence.  The  witness  Wilson  testified 
that  he  heard  a  conversation  in  the  fall  of  1852,  between  the 
plaintiff  and  defendant,  in  which  the  defendant  claimed  a 
credit  of  seven  hundred  dollars,  on  a  note  of  about  ^1,000, 
for  a  carriage  and  buggy,  which  defendant  had  of  plaintiff. 
The  plaintiff  agreed  to  tako  the  two  vehicles  and  give  the 
credit  He  heard  the  defendant  say  that  the  plaintiff  had  no- 
tified him  when  he  sold  the  buggy, 

Samuel  C.  Mustin  testified  that  the  carriage  aud  buggy 
were  left  with  the  plaintiff  as  collateral  security  for  the  pay- 
ment of  the  notes ;  that  defendant  had  called  at  plaintiff's 
shop  and  directed  him  to  sell  the  carriage  at  $500  and  the 
baggy  at  1^200,  and  told  him  if  he  sold  them  for  less  he  would 
hold  him  responsible.  He  directed  him  to  put  the  amount, 
when  received,  as  a  credit  on  the  note.  This  was  in  January, 

1852.  The  bu^y  was  sent  to  Newnan  on  the  16th  June, 

1853,  and  sold.    The  carriage  is  still  on  hand  as  the  property 
of  French.    The  buggy  was  sold  for  the  gross  sum  of  $200. 

Ryner  V.  Goetchius  confirms  the  testimony  of  Mustin, 
that  the  carriage  and  buggy  were  left  as  collateral  security, 
and  this  he  heard  from  the  defendant  in  different  conver- 
sations. 

The  jury,  in  making  up  their  verdict,  deducted  the  fiill 
amount  for  which  the  buggy  was  sold. 

They  Had  a  right  to  weigh  the  evidence,  and  werhiakthat 
they  rendered  a  just  verdict,  according  to  the  proper  constWie- 
lion  and  weight  of  the  evidence,  and  we  will  not  dnturi^  it 

The  verdict  violated  no  principle  of  law. 
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The  bill  of  exceptions^  which  is  equivalent  to  none  at  all^ 
sets  forth  no  charge  of  the  Court,  nor  does  any  charge  appear 
in  Uie  record. 

Judgment  affirmed. 


Edward  B.  Hook,  plaintiff  in  error,  vs.  James  C.  Brooks^ 

defendant  in  error. 

\l,]  Motions  to  amend  a  bill  and  to  dissolve  an  injunction  are  much  in  the 
discretion  of  the  Court,  and  unless  that  discretion  is  used  against  the  law 
mod  justice  of  the  case,  this  Court  will  not  interfere  with  its  exercise. 

{2.J  It  is  not  error  for  the  Court  to  allow  an  amendment  to  be  made  to  a  bill 
ftdding  persons  as  parties  delendant,  who  are  proper  parties,  although  they 
may  not  be  necessary  parties, 

[3.]  K  from  the  bill  and  answer,  there  is  a  prima  facte  equity  in  favor  of  the 
complainant,  it  is  not  error  in  the  Court  to  postpone  an  argument  to  dissolve 
ma  injunction,  mfter  additional  parties  are  added,  until  the  answers  of  the 
B«w  parties  are  in,  and  more  especially,  if  from  the  circumstances  disclosed 
in  the  bill  and  answer,  it  is  a  proper  case  for  a  hearing  before  a  special  jury. 

In  Equity,  from  Dougherty  County,  decided  by  Judge 
Ali^ck,  December  Term,  1857. 

This  was  an  application  on  the  part  of  K.  B.  Hook  to 
dissolve  an  injunction  which  had  been  granted,  restraining 
foither  proceedings  in  an  action  of  ejectment  upon  the 
answers  being  filed  disposing  of  all  the  equity  in  the  bill. 
There  was  also  a  motion  to  dismiss  the  bill  for  want  of 
equity.  The  complainant*s  counsel  showed  for  cause  against 
the  dissolution  of  the  injunction  that  he  had  a  substantial 
mmendmeut  to  make  to  the  said  bill,  which  he  then  and 
there  proposed  to  make. 

Defendant's  counsel  objected  to  such  amendment's  being 
made^  and  ui^ed  that  the  application  for  the  dissolution  of 
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the  injunction  should  be  proceeded  with.  This  objectioH 
the  Court  overruled  and  allowed  the  amendment,  and  the 
Court  refused  to, entertain  the  motion  to  dissolve  the  injunc- 
tion until  the  answers  to  the  bill,  as  amended,  were  filed. 

To  these  rulings  of  the  Court,  in  allowing  such  amend- 
ment and  in  refusing  to  entertain  the  motion  for  a  dissolution 
of  the  injunction  until  the  answers  to  the  amended  bill  had 
been  filed,  the  defendant's  counsel  filed  his  bill  of  exceptions 
assigning  the  same  as  error. 

Vason  &  Davis;  Warren  &  Warren,  for  plaintiff  in 
error. 

LroN,  contra.' 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

[1.]  This  cause  comes  up  on  the  allowance,  by  the  Court, 
of  an  amendment  to  the  complainant's  bill ;  and  the  refusal 
of  the  Court,  after  the  amendment,  to  entertain  a  motion  to 
dissolve  the  injunction  which  had  been  granted  against  the 
prosecution  of  an  action  of  ejectment.  These  motions  were 
pretty  much  within  the  discretion  of  the  presiding  judge  in 
the  Court  below,  and  unless  that  discretion  was  used  con- 
trary to  the  law  and  justice  of  the  case  this  Court  ought  not 
to  interfere  with  it 

The  action  of  ejectment  was  instituted  for  the  recovery  of 
a  tract  of  land  known  as  number  three  hundred  and  fifty, 
in  the  first  district  of,  formerly  Baker,  now  Dougherty  county. 
There  are  two  demises  alleged  in  the  declaration,  one  from 
Samuel  Disheroon  and  the  other  from  Edward  B.  Ho^ 
The  complainant  in  the  bill  is  defendant  in  the  action  af 
ejectment.  He  claims  to  be  a  bona  fide  purchaser  of  the 
land,  and  deduces  his  title,  according  to  his  bill,  from*  dn 
drawer.  The  allegations  in  the  bill  are,  substantially,  thait 
Samuel  Disheroon  of  Habersham  county,  drew  the  traet  of 
land  in  dispute  and  a  grant  was  issued  to  him  about  the  sixth 
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of  Nov.,  1821 ;  that  shortly  thereafter  he  sold  said  land  to 
John  Jenkins,  tlien  of  Habersham  county;  that  the  deed 
conveying  the  land  to  Jenkins  is  lost  or  destroyed,  and  that 
he  is  unable  to  establish  its  contents  in  a  Court  of  law;  that 
said  conveyance  was  made  prior  to  the  year  1828;  that 
Jenkins  appointed  Robert  Lankford  of  Habersham  county, 
his  attorney  in  fact,  to  sell  and  convey  the  land,  which  he 
did  to  one  J.  P.  Smith  in  April,  1829,  but  conveyed  the  said 
land  in  his  own  name  without  reference  to  his  agency ;  that 
on  the  24th  Oct,  1829,  Smith  conveyed  to  W.  C.  Wiley,  and 
endorsed  the  deed  of  conveyance  which  he  held,  to  him,  and 
transferred  his  title  in  that  way  in  the  presence  of  Benajah 
Williams  and  one  McKinney  Scott;  that  Wiley  sold  and 
conveyed  the  land,  by  the  endorsement  of  the  deed,  to  one 
Kenith  Gillis,  then  of  Cass  county,  but  who  subsequently 
removed  to  Virginia  and  died  insolvent  and  without  repre- 
sentatives ;  Smith  and  Wiley  each  conveyed  the  land  by  the 
endorsement  and  delivery  of  the  deed  executed  to  Lankford 
to  J.  P.  Smith;  that  the  said  K.  Gillis  on  the  8th  Nov.,  1857, 
sold  and  conveyed  the  said  tract  of  land  to  one  Milton 
Clayton;  that  on  the  11th  April,  1840,  Clayton  sold  and 
conveyed  to  Alexander  Shotwell,  and  his  brother,  Samuel 
Clayton,  joined  him  in  warranting  the  title;  that  Shotwell, 
on  the  4th  of  March,  1850,  sold  and  conveyed  to  Henry 
Hora  and  Lewis  S.  McGuire,  and  Joseph  S.  Smith  joined 
him  in  the  warranty  of  title;  that  Lewis  S.  McGuire  sold 
his  interest  to  Henry  Hora,  who  on  the  11th  of  April,  1851, 
sold  and  conveyed  said  land  to  complainant. 

Tt  is  fhrther  alleged  in  the  bill  that  the  complainant  entered 
inttf  ihe  possession  of  the  land  immediately  after  his  pur- 
chase and  has  occupied  it  ever  since.  It  was  unoccupied 
^rhen  he  bought  it  It  is  further  alleged  that  the  defendant, 
E,  B."  Hook,  confederating  with  Philip  Martin,  on  the  8th 
<fey  of  Sept.,  1853,  while  the  complainant  was  in  possession 
-of  the  land,  procured  from  the  said  Samuel  Disheroon,  the 
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drawer,  a  quit  claim  deed  for  the  consideration  of  twentjr 
dollars;  that  said  Disheroon  told  said  Martin  that  he  had 
sold  and  conveyed  the  said  land  to  the  said  Jenkins ;  and 
that  at  the  time  of  the  said  purchase  by  the  said  Hook,  he; 
knew  of  the  purchase  and  possession  of  the  land  by  th© 
complainant.  The  bill  prays  a  perpetual  injunction  of  the 
action  of  ejectment  and  for  further  relief. 

The  defendant,  Hook,  answered  the  bill,  and  in  his  answer 
be  denies  any  knowledge  of  the  purchase  of  said  land  bj 
Jenkins,  and  alleges\that  he  does  not  believe  it  true,  and 
assigns  his  reasons  for  his  belief.  He  knows  nothing  of 
the  mesne  conveyances  and  endorsements  of  deeds  from. 
Jenkins  down  to  complainant,  and  insists  that  complainant 
be  held  to  the  proof  thereof,  and  of  the  consideration  paid. 
He  admits  that,  at  the  time  he  purchased  the  land,  he  had 
heard  that  Brooks,  the  complainant,  or  some  one  else, claimed 
the  land,  but  as  well  as  he  then  remembered,  he  believed  the 
land  was  vacant 

The  complainant  proposed  to  amend  his  bill  by  making 
John  Jenkins,  William  C.  Wiley  and  John  P.  Smith,  parties 
thereto,  and  by  adding  to  the  prayer,  that  the  parties  defend- 
ants may  be  compelled  to  execute  legal  conveyances  to  said 
land  so  as  to  perfect  the  legal  title  in  the  complainant,  or 
that  the  assignments  and  transfers  of  title  as  set  forth  in  the 
bill  of  complaint,  may  be  decreed  to  be  a  legal  title  aa 
against  the  defendants  to  the  bill. 

[2.]  The  allowance  of  this  amendment  by  the  Court  is 
the  first  error  assigned.  The  complainant  might  have  made 
the  amendment,  as  a  matter  of  right,  under  the  liberal  act 
of  the  Legislature,  respecting  amendments.  The  persons 
made  parties,  if  not  necessary  parties,  are  certainly  proper 
parlies,  and  the  presiding  Judge  committed  no  error  ia 
permitting  the  amendment,  for  that  purpose.  Perbaps^aiU 
the  relief  necessary  to  the  protection  of  the  complainant 
might  have  been  had  under  the  general  prayei;  hut  fiD 
amendment  making  the  prayer  more  special  is  certainl]P 
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permissible,  and  no  error  can  be  imputed  to  the  Court  for 
suffering  it  to  be  made. 

^3.]  But  it  is  objected  that  the  Court  below  ought  to  have 
entertained  the  motion  to  dissolve  the  injunction.  The 
answer  was  before  the  Court,  and  with  the  admission  of  the 
defendant,  Hoolc,  that  at  the  time  of  his  purchase  of  the 
land,  he  heard  that  the  complainant  or  some  one  else,  was 
claiming  it,  the  presiding  Judge  might  .well  have  deferred 
an  argument  on  the  motion  to  dissolve  the  injunction,  until 
all  the  parties  were  brought  before  the  Court 

The  defendant  does  not  deny  that  the  complainant  was 
•ccupying  the  land  at  the  time  of  his  purchase.  He  says 
ke  believed  it  was  vacant  as  well  as  he  then  remembered,  and 
goes  into  an  argument  to  satisfy  himself  in  regard  to  his 
memory. 

We  think  that  the  Court  committed  no  error,  and  that  the 
circumstances  of  this  case  as  disclosed  in  the  bill  and  answer 
are  such  as  to  demand  a  hearing  before  a  special  iurv. 

Judgment  afSrmed. 


Daniel   Winoaed,  plaintiff   in    error,    vs.    Nelson  Tift, 

defendant  in  error. 

|1.)  A  Terbftl  liceate  to  erect  a  dam  and  fish  traps,  ia  not  a  license  to  renew  the 
dam  and  traps  as  often  as  they  may  be  swept  away  by  the  water. 

fll  At  least,  such  a  license,  after  the  dam  and  traps  have  been  swept  away,  is 
revocable  at  any  time,  before  they  are  renewed. 

In  Equity,  from  Dougherty  county,  decision  by  Judge 
Allen,  at  Chambers,  13th  Oct,  1857. 

Motion  to  dissolve  injunction  on  the  coming  in  of  the 
answer* 
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This  bill  was  filed  by  Tift,  in  which  he  stated  that  he 
was  the  owner  of  lot  324  on  Flint  River,  at  Albany,  and  that 
his  right  extended  to  the  centre  of  the  stream ;  that  he  was 
also  the  owner  of  the  ferry  on  lot  323.  He  states  that  the 
defendant,  Wingard,  was  in  the  course  of  erecting  a  dam  and 
fish  traps  for  the  purpose  of  catching  fish  in  the  river,  which 
dam  extended  from  the  bank  of  the  river,  belonging  to  the 
complainant,  and  across  the  river  to  its  centre — the  eifect  of 
which  wonld  be  to  raise  the  water  above  the  dam  and  depress 
it  below,  and  cause  a  strong  and  dangerous  current  on 
ihe  east  side  of  the  river  and  a  reverse  current  below  on 
the  other  side — that  this  cross  current  would  be  in  the  track 
of  the  ferry  and  make  it  very  dangerous  and  greatly  increase 
the  expense  to  complainant  of  keeping  up  the  ferry.  That 
Wingard  was  insolvent;  that  the  damages  occasioned  would 
be  very  considerable  and  could  not  be  recovered  by  damages 
at  law.  He  therefore  prayed  by  his  bill  that  Wingard  might 
be  restrained  from  completing  the  works,  and  that  he  mighi 
be  protected  in  his  property. 

An  injunction  was  granted  as  prayed  by  the  bill 
The  defendant  in  his  answer  did  not  deny  the  allegations 
contained  in  the  bill  as  to  complainant's  right  and  title  to 
the  lot  324,  nor  to  the  ferry,  but  admits  his  title  at  least  to 
part  of  it-  In  his  answer  he  went  on  to  state  the  works, 
which  wer^  made  in  the  river  and  alleged  that  an  agreement 
was  entered  into  between  himself  and  Jesse  Floyd  and  the 
complainant,  in  the  year  1849,  by  which  Tift  agreed  ftiat 
these  traps  and  a  dam  might  be  made  in  the  river,  the 
consideration  being  that  he  was  occasionally  to  ftave  a  mess 
of  fish  \  that  under  that  agreement  he  erected  the  worltt; 
that  in  1852  some  malicious  person  destroyed  them  and  thai 
he  again  erected  them  in  1855  ;  that  in  1856  he  repaitedlti'e 
same  at  great  expense ;  that  in  1857  the  injuries  caused  td 
the  works  by  the  high  waters  were  very  great ;  that  he  "wis 
repairing  that  damage  and  that  if  the  works  were  so^iM^i^Sftd 
great  damage  to  the  amount  of  $7000  would  be  the  ¥esbK; 
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that  he  had  so  far  proceeded  with  the  works  that  in  ten  days- 
they  would  be  completed.  The  defendant  also  admitted  bis 
infidveacy,  but  denied  that  the  works  would  be  injurious  to 
the  plaintiff  or  increase  the  risk  or  expense  of  the  feny^ 
The  defendant  also  stated  that  in  1855  or  1856  the  plaintiff 
had  sued  him  in  forcible  entry  and  detainer,  and  that  he,. 
the  defendant,  had  gained  the  case. 

The  defendant,  upon  filing  bis  answer,  moved  to  dissolve 
the  injunction.  Both  parties  submitted  affidavits.  The^ 
complainant  in  support  of  his  bill  and  to  rebut  the  answer. 
The  defendant  in  support  of  the  answer. 

The  Court  overruled  the  motion  to  dissolve  the  injunction 
and  counsel  for  defendant  excepted. 

^  There  were  also  exceptions  to  the  rulings  of  the  Court  in 
relation  to  the  admission  of  the  affidavits,  and  the  right  of 
complainant  to  the  opening  and  conclusion,  but  as  no 
opinion  is  pronounced  by  this  Court  on  these  exceptions, 
ibey  are  here  omitted. 

Stbozieb  &  Smith,  for  plaintiff  in  enor. 

Lton  &  Irwin,  contra. 

,   J^  the  Court. — Bjsnnino  J.  delivering  the  opinion. 

Ought  the  Court  to  have  dissolved  the  injunction  ? 

This  depends  upon,  whether  the  equity  of  the  bill,  had 
been  sworn  off  by  the  answer. 

The  answer  says:  "that  some  time  during  the  year  1849, 
complainant  granted  and  gave  to  defendant,  and  one.  Jesse 
Floyd,  the  right  and  privileges  of  putting  into  the  waters  of 
FKnt  river,  on  his  pretended  soil  and  bed  of  said  stream, 
and  lying  opposite  said  lot  of  land,  324,  as  many  fish  traps, 
ap  defendant  and  said  Floyd  desired,  without  regard  to  the 
nmber  thereof,  kind,  or  manner  of  locating  them,  asking 
and  zequiring  in  consideration  therefor,  a  mess  of  fish 
•eeasionally ; "  and  that  during  that  year,  the  defendant 
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(Wingard)  and  Floyd  accordingly  built  a  dam  and  put  m 
traps. 

[1.]  This  was  a  license  to  build  a  dam  and  put  in  traps, 
in  1849,  not  in  1857.  There  is  nothing  in  the  terms  of  this 
license,  to  give  to  Wingard  and  Floyd,  the  right  to  renew 
the  dam  and  traps  ad  ir\finUum,  as  often  as  they  might  be 
swept  away  by  the  waters*  The  dam  and  traps  had  been, 
twice  or  thrice,  swept  away  before  1857,  when  the  last 
renewal  was  about  to  be  made,  to  prevent  which  the  bill 
was  filed. 

[2.]  Again,  there  is  no  dispute,  that  such  a  license  is 
revocable,  if  its  revocation  does  no  damage  to  the  person  ts 
whom,  it  has  been  granted.  Therefore  if  Tift  had  chosai 
to  revoke  this  license,  before  the  first  dam  and  traps*  had 
been  put  in,  he  might  have  done  so.  In  that  case,  the 
license  could  not  have  been  the  means  of  putting  Wingard 
and  Floyd,  to  any  expense.  So,  Tift  might  revoke  the 
license  at  any  time  after  the  dam  and  traps  had  been  swept 
away,  for  then,  things  would  stand  just  as  they  stood  in  the 
beginning.  This  Tift,  once  and  again,  did  do.  His  forcible 
entry  and  detainer  suit,  brought  in  1855,  or  1856,  to  prevent 
the  renewal  of  the  dam  and  traps — a  renewal  then  first 
undertaken  although  they  had  theh  been  swept  away  as 
long  before  as  1852,  was,  itself,  sufiicient  evidence  of  a 
revocation.' 

The  present  bill  of  Tift,  is  further  evidence  of  the  same 
thing,  and  it  was  filed  before  Wingard  had  begun  to  put  ia 
the  new  dam  and  traps.  Hall  vs.  Boyd  fy  Campbell,  14 
Go,  S,  1. 

This  defence,  then,  set  up  in  the  answer,  is  not  sufficient; 
and  this,  is  the  whole  defence.  The  Court,  therefore,  was 
right  in  refusing  to  dissolve  the  injunction. 

I  must  say  too,  that  in  my  opinion,  a  verbal  license  is 
within  the  statute  of  frauds;  and  therefore,  that,  whether 
acted  upon  or  not,  it  is  revocable  at  any  time,  at  the  option 
of  the  licenser.    And  this,  I  think,  is  the  clear  result  of  the 


MACON,  JANUARY  TERM,  185a  183 


Ridley  vs.  Pord  dc  Giddens. 


English  cases,  as  they  stand  at  present  See  Wood  vs. 
Leadbefier,  13  Mas.  4'  W,y  838;  Cocker  vs.  Cooper  1^ 
C^omp.  M.  fy  Ros,  418;  Hewlans'vs.  Shippcmty  S  B.  fy  C. 
222 ;  Bryan  vs.  Whistler y  S  B.  fy  C.  288  ;  Wallis  vs.  Harri- 
soTiy  4  M.  fy  W.  538;  Sug.  Ven.  fy  P.  137. 

The  case  of  Sheffield  vs.  Collier,  3  Kelly ,  is,  perhaps,  not 
necessarily  adverse  to  this  view.  In  that  case,  the  two 
Colliers  were  joint  tenants  of  the  whole  lot,  each,  therefore, 
by  virtue  qf  this  tenancy,  was  rightfully  in  possession  of 
the  whole  lot  The  agreement  between  them,  amounted  to 
an  agreement,  to  partition  the  land  a  certain  way,  such  a  way 
as  to  give  to  one  brother,  the  right  to  use  the  part  that  was  to 
go  to  the  other,  for  certain  purposes.  Here,  was,  at  least,  a  . 
plenty  of  consideration.  Sheffield  merely  succeeded  to  the 
right,  whatever  it  was,  of  the  latter  brother,  becoming 
himself  tenant  In  such  a  case,  it  may,  perhaps,  be  true, 
that  an  action  of  trespass  would  not  lie. 

And,  then,  there  is  the  principle  of  contribiUion  among 
joint  tenants  and  tenants  in  common — a  principle,  which, 
perhaps,  may  have  some  bearing  in  such  a  case. 

Judgment  affirmed* 


Savid  Ridlev,  plaintiflf  in  error,  vs.   Ford  &  Giddens,  de- 
fendants in   error, 


niiSk  holding  note  and^.ya.  in  pawn  for  payment  for  a  coat  sold  to  tiM 
holder,  is  not  entitled  to  recover  the  money  against  the  maker  of  the  note 
and  defendant  ia  Ji,/a,^  if  there  was  a  prior  contract  between  the  parties  that 
the  debt  should  be  paid  in  corn,  and  the  corn  was  delivered  in  payment.  If 
tlie  oojitract  was  subsequent  to  the  delivery  of  the  papers  in  pawn,  the  plata- 
tiffs  were  entitled  to  recover  the  value  of  the  coat  and  nothing  more.  If  the 
T«rdict  of  the  jury  was  not  against  the  weight  of  evidence,  it  ought  not  to  bo 
disturbed. 
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Ceitiorari,  fipom  Worth  county.  Decision  by  Judge  Pow- 
xRs^at  October  Term,  1857. 

One  Spencer  Brown,  being  indebted  to  Ford  &  Giddeius, 
traded  or  transferred  to  them  in  payment  of  his  debt^  a  prom- 
issory note  which  he  held  on  David  Ridley,  for  about  twen- 
ty-eight dollars,  and  also  a  fi.  fa.  against  him,  issued  from  a 
Justice's  Court,  for  about  twenty-sijc  dollars. 

Ford  &  Giddens  sued  Ridley  on  the  note  in  a  Justice's 
Court,  and  had  the^.  fa.  levied  on  his  property. 

Ridley  filed  ill^ality  to  X\i%fi.fa.y  and  plead  payment  as 
to  the  note.  Both  issues  came  on  to  be  tried  at  the  same  time^ 
irben  Ridley  proved  chat  he  had  agreed  to  let  Brown  have 
com  in  payment  of  them ;  that  he  delivered  one  turn  of 
com  to  Brown's  widow,  Brown  having  died,  when  Giddens 
notified  him  not  to  pay  the  com,  as  he  should  not  give  up 
the  papers ;  and  that  he  had  delivered  the  residue  to  his  wid-* 
ow ;  and  that  he  had  thereby  fully  paid  of  and  satisfied  both 
the  note  and^L  fa. 

The  Justices  gave  judgment  for  the  defendant  Ridley  iir 
both  oases,  and  upon  appeal,  the  jury  found  for  him  on  the 
note,  aAd<  sustained  the  illegality  to  the  ^  /<i.  Whereupon, 
Ford  &  Giddens  sued  out  a  certiorari  and  had  the  causes  cer- 
tified, for  review  and  correction,  to  the  Superior  Court 

Upon  the  hearing  before  Judge  Powers,  he  remanded  the 
cases,  with  orders  to  the  Justices  to  enter  judgment  for  Ford 
&  Giddens,  for  the  amount  of  the  note,  and  counsel  for  Rid- 
ley excepted. 

R.  H.  Clark,  for  plaintiff  in  error. 
Jwo.  B.  CoLDiNo,  contra.  • 

JBy  the  Court. — McDonald,  J.  delivering  the  opinion 

The  plaintifis  sold  one  Spencer  Brown  a  coat,  for  whieh 
he  was  to  give  them  a  note  on  some  third  person.    He  |»ad 
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deltVered  to  Giddens,  one  of  the  plaintifls,  a  note  and  JL  fa. 
on  the  defendant  in  the  Court  below,  who  is  plaintiff  in  error 
here,  to  be  handed  to  a  collecting  officer,  and  told  Giddens  at 
the  same  time,  that  if  he  never  brought  him  any  other  note, 
be  was  safe  any  bow,  that  h^  could  keep  the  note  and  Ji.  fa. 
Giddens,  in  a  conversation  with  Garry  G.  Ford,  told  him  that 
he  bad  the  note  and^.  fa.^  and  if  Ridley  would  make  him 
safe  for  the  payment  of  the  coat  bought  by  Brown,  he  would 
give  up  the  papers.  Giddens  afterwards  refused  to  do  it,  and 
claimed  to  hold  them  in  pawn  for  what  Brown  owed  him. 
It  does  not  appear  at  what  time  the  contract  was  made  be- 
tween Ridley  and  Brown  when  the  latter  agreed  to  receive 
the  com  in  payment  If  it  was  prior  to  the  time  that  Brown 
agreed  to  let  the  plaintiffs  keep  the  papers  in  pawn  for  pay- 

'  mentfor  the  coat,  the  delivery  of  the  corn  according  to  the 
contract,  was  a  payment  of  both  f.  fa.  and  note ;  if  subse- 
quently, the  plaintiffs  were  entitled  to  recover  the  value  of  the 
coal  and  no  more.    There  was  no  evidence  of  the  valueof  the 

*  coat  before  the  jury.  It  is  not  so  manifest  that  the  verdict  of 
the  jury  was  decidedly  against  the  weight  of  evidence,  as  to 
entitle  the  plaintiffi  to  a  new  trial;  and  it  is  clear  diat  they 
are  not  entitled  to  a  judgment  for  the  twenty*eight  dollars. 

Judgment  reversed. 


Bmnmo  Raines,  plaintiff  in  error,  vs.  Samuel  P.  Cobbik 

and  wife,  defendants  in  error. 

A  testator,  aAer  living  to  his  wife,  a  large  part  of  his  property,  said :  "  This 
devise  and  bequest  of  the  foregoing  property,  real  and  personal,  to  be  in  lieu 
and  in  bar  of  dower,  and  of  the  nsaal  allowance  to  widows  for  thoir  year's 
niip|»oft,  and  in  lien  and  in  bar  of  all  other  claims  upon  my  estate  in  any 
tjf  whateyer.^*    After  making  the  will,  he  acquired  other  lands. 
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Hild^  That  the  case  was  oae  in  which  the  widow  was  bound  to  elect,  whether 
»hc  would  take  the  legacy,  or  take  these  aAer  acquired  lands. 

In  Equity,  from  Bibb.  Decision  on  demurrer  by  Judge 
Lamar,  November  Term,  1857. 

The  bill  in  this  case  was  filed  by  Edmund  Raines  against 
Samuel  P.  Corbin  and  wife,  and  Charles  E.  Moon  executor, 
and  alleges  that  Cadwell  W.  Raines,  late  of  the  county  of 
Bibb,  departed  this  life  in  January,  1856,  leaving  in  full 
force  his  last  will  and  testament,  wherein  said  Moon  wa« 
appointed  executor,  who  duly  qualified.  That  testator,  after 
the  making  of  his  said  will,  purchased  about  seven  hundred 
acres  of  land  situated  in  the  county  of  Upson,  which  he  died 
seized  and  possessed  of,  and  undisposed  of  by  said  will 
That  the  executor  by  virtue,  as  he  supposed,  of  the  powers 
vested  in  him  by  said  will,  after  due  and  legal  publication, 
offered  said  land  at  public  outcry  to  the  highest  bidder,  when 
complainant  became  the  purchaser  at  the  price  of  jSl,800, 
and  received  from  said  executor  a  conveyance  of  the  same 
duly  executed,  and  paid,  agreeably  to  the  terms  of  said  sale, 
one-half  the  purchase  money  in  cash,  and  gave  his  note  for 
the  other  half,  payable  25th  December,  1857,  and  which 
note  is  yet  unpaid  in  the  hands  of  said  executor,  complain- 
ant entered  into  possession  of  the  premises,  and  has  made  * 
thereon  many  valuable  improvements,  and  at  the  time  of 
his  purchase  he  knew  not  that  said  lands  had  been  acquired 
by  testator  subsequently  to  the  execution  of  his  will. 

The  bill  further  states  that  said  Cadwell  W.  Raines  left  as 
his  only  heir  at  law,  his  widow,  Parthenia  Raines,  who  has 
since  intermarried  with  Samuel  P.  Corbin  of  the  county  of 
Bibb,  but  who  at  the  time  of  the  sale  of  said  land,  was  nn- 
married,  and  who  appointed  an  agent  to  attend  and  represent 
her  at  said  sale,  and  who  made  no  objection  in  any  manner 
thereto.  That  she  also  received  the  legacies  bequeathed  to 
her  in  and  by  the  will  of  her  husband,  which  legacies 
amounted  to  a  very  large  share  or  proportion  of  his  estate, 
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and  worth  some  eighty  thousand  dollars  or  other  large  sum, 
and  which  the  testator  declared  in  his  will  was  given  to  her 
in  release  and  discharge  of  all  other  claims  by  her  upon  his 
estate,  and  that  said  Parthenia  received  the  whole  of  said 
legacy  from  the  executor  before  her  marriage,  and  executed 
receipts  for  the  same. 

The  bill  further  states  that  said  Corbin  and  wife  have  in- 
stituted their  action  of  ejectment  against  complainant  to  re- 
cover said  premises  bought  under  the  circumstances  above 
mentioned ;  and  that  he  is  in  danger  of  being  evicted  there- 
from. That  the  executor  has  sold  all  the  estate  of  his  testa- 
tor not  specifically  disposed  of,  and  has  paid  out  and  distri- 
buted the  larger  portion  thereof  to  the  legatees,  and  is  pre- 
paring to  make  a  final  distribution  and  settlement  thereof 
and  intends  as  soon  as  he  winds  up  said  estate  to  remove 
to  Texas,  where  he  now  has  a  plantation,  and  where  he  spends 
Ihe  largest  portion  of  the  year.  That  complainant  is  a  broth- 
er of  testator  and  a  legatee  under  his  will ;  but  a  large  num- 
ber of  the  legatees  reside  out  of  the  State.  The  bill  prays 
that  the  action  of  ejectment  be  enjoined ;  that  Corbin  and 
wife  be  compelled  by  decree  to  relinquish  all  right,  title  and 
claim  in  and  to  said  lands,  or  that  Mrs.  Corbin  be  put  to  her 
election,  and  take  the  estate  bequeathed  and  devised  to  her 
by  the  will,  or  the  after  acquired  property  as  his  heir  at  law. 
And  in  the  event  that  the  Court  should  be  of  opinion  that 
Corbin  and  wife  are  entitled  to  said  premises  that  the  execu- 
tor be  decreed  to  pay  over  to  them  the  purchase  money  of 
said  land,  in  satisfaction  of  their  claim  thereto,  and  that  he 
be  enjoined  from  the  further  payment  of  the  balance  of  said 
sstate  in  his  hands,  and  from  transferring  the  said  note,  un- 
til the  fiurther  order  of  the  Court 

It  was  agreed  that  Mrs.  Corbin  is  the  sole  heir  at  law  of 
Cadwell  W.  Raines  the  testator,  and  that  the  executor  has 
in  bands  funds  belonging  to  the  estate  sufficient  to  protect 
Edmund  Raines. 

To  this  bill,  Corbin  and  wife  demurred. 
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The  Court  sustained  the  demurrer  and  dismissed  the  bill, 
to  which  decision  complainants  by  their  counsel  excepted. 

Stubbs  &  Hill,  for  plaintiffs  in  error. 

L.  N.  Whittle,  contrcu 

By  the  Court, — Benmng,  J.  delivering  the  opinion. 

The  Court  sustained  the  demurrer,  and  dismissed  the  bill. 
In  doing  so,  was  the  Court  right  ?     This  is  the  question. 

The  argument  in  support  of  the  bill,  is  put  on  two  grounds, 
the  will; — and  the  conduct  of  Mrs.  Corbin,  amounting  as  Hxe 
argument  insists,  to  an  estoppel. 

As  to  the  first  ground  : 

It  is  maintained  by  the  counsel  for  the  defendant,  and  not 
denied  by  the  counsel  for  the  plaintiffs,  that  the  lands  aGqiiir«> 
ed  by  the  testator  after  the  making  of  the  will,  did  not  pa8» 
by  the  will,  even  if  it  was  the  intention  of  the  testator,  thai 
tfaey  should  pass  by  the  will.  Admit  this  to  be  true.  Then, 
the  testator  died  intestate  as  to  those  lands. 

The  testator's  widow,  now  Mrs.  Corbin,  M^as  the  onjy  heir. 
Did  those  lands  pass  to  her  as  such  heir  ? 

If  it  was  the  intention  of  the  testator  that  slie  shonid  not 
take,  of  his  estate,  any  part  but  the  legacy  he  gave  h^,  aQd 
therefore,  that  she  should  not  take  these  lands,  then  she  can- 
not as  heir,  or  otherwise,  take  the  lands,  without  giving  up 
the  legacy.  In  other  words,  if  such  was  his  intention^  the 
ease  is  one  in  which,  she  must  elect,  whether  she  will  take 
the  legacy  or  take  the  land.  This,  I  think,  is  clear  upon  au* 
thority.  Churchman  vs,  Irelan,4  Senu  520\  Thellusonn^ 
fFoo4fbrd,  13  Ves.  209;  White  ^  Tudor  Eq.  251,  358  -,  j2 
Stor.  Eq.  1,094. 

She  certainly  does  not  as  heir  stand  any  more  nearly  rela- 
ted to  these  after  acquired  lands,  than  she  does  as  dowf^e^s, 
to  a  third  of  all  the  lands,  including  that  held  by  the  testa* 
tor,  when  he  made  the  will ;  Smd  there  can  be  no  doubt,  that 
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if  it  was  his  intention  that  she  should  take  the  legacy  in 
lieu  of  dower  in  all  the  lands,  that  the  case  would  be  one  in 
which,  she  would  have  to  elect  between  the  legacy  and  her 
dower,    2  fF/ute  ^-  TWew  263. 

The  question,  therefore,  becomes  this — was  it  the  inten- 
tion of  the  testator,  that  the  legacy  should  be  all  that  she 
was  to  have  of  his  estate  ?     Let  us  look  to  the  will. 

The  testator,  after  having  given  to  the  widow  land  and  ne- 
groes and  other  property  to  the  value  of  ^70,000  or  ^0^000, 
uses  the  following  language:  "This  devise  and  bequest  of 
the  foregoing  property,  real  and  personal,  to  be  in  lieu  and 
in  bar  of  dower,  and  of  the  usual  allowance  to  widows  for 
their  year's  support,  and  in  lieu  and  in  bar  of  all  other  claims 
upon  my  estate,  in  any  manner  whatever." 

"Claims  upon  my  estate,'' — by» these  words  the  testator 
must  have  meant,  claims  against  what  might  be  the  property 
which  he  would  have  at  his  death,  not  claims  against  what 
was,  or  might  be  the  property  which  he  had,  or  might  have, 
whilst  he  was  living.  It  was  impossible  that  she  could  have 
any  claim  against  his  estate,  whilst  he  was  alive.  That  this 
was  his  meaning,  must  be  too  clear  for  doubt. 

The  claim  of  the  widow  to  these  afterward  acquired  lands, 
iSj  then,  a  claim  "  upon''  his  "estate."  But  it  was  his  inten- 
tion, that  the  legacy  should  be  in  lieu  of  all  claims  "  upon'' 
his  **  estate;"  therefore,  it  was  his  intention,  that  it  should  be 
in  lieu  of  this  claim. 

It  follows,  then,  that  the  case  is  one  in  which,  she  must 
elect  whether  she  will  take  the  legacy  or  take  these  lands. 

I  think,  then,  that  the  first  ground  on  which  the  argument 
in  support  of  the  bill,  is  put,  is  a  good  one.  In  this  opinion, 
Judge  Lumpkin  agrees  with  me  ;  but  Judge  McDonald  does 
not.  Judge  McDonald,  however,  thinks  that  the  second 
ground  in  support  of  the  bill,  is  good — an  opinion  in  which, 
I  differ  from  him. 

In  the  opinion,  then,  of  all  three  of  us,  there  is  equity  in 
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the  bill    There  is  unanimity  in  the  conclusion,  if  not  in  the 
premises. 

But  if  there  was  equitf  in  the  bill,  the  Court  erred  in  sus- 
taining the  demurrer. 

I  have  hitherto  accepted  the  admission  of  the  counsel  on 
both  sides,  that  these  after  acquired  lands  could  not  pass  by 
the  will,  even  if  it  had  been  the  testator's  intention,  that  they 
should.  In  doing  so,  I  strongly  incline  to  think,  that  I  have 
accepted  what  ought  not  to  be  accepted.     I  speak  for  myseH 

The  admission  might  be  proper  under  the  old  law.  The 
reason  of  the  rule  there  was,  that  a  man  could  not  convey 
aay  land,  except  that  of  which  he  was  seized;  and  that  a 
will  is  a  conveyance^  even  in  the  testator's  lifetime.  This 
last  ground  is,  in  truth,  false  even  by  the  old  law.  A  will  by 
that  law  is  ambulatory  as  to  realty,  as  much  as  it  is,  as  to 
personalty.    But  let  that  pass. 

It  is  not  true  by  the  law  of  this  State,  that  a  man  cannot 
convey  any  lands,  but  those  of  which  he  is  seized.  He  may 
sell  a  chance  in  a  land  lottery.  He  may  sell  land  held  ad- 
rersely  to  him, — the  32  Henry  8,  not  being  a  part  of  the  law 
of  this  State.     Doe  ex  Denty  Morris  vs.  Monroe^  83  Ga.  R.  82. 

Again,  by  the  act  of  distribution,  realty  is  put  upon  the 
same  footing,  as  personalty.  Realty  goes,  not  into  the  hands 
of  the  heir,  as  in  England,  but  into  the  hands  of  the  admin- 
istrator; and  to  it  probate  extends,  as  much  as  it  does,  to 
personalty. 

I  strongly  incline  to  think,  then,  that  a  testator  may,  as 
much  dispose  of  land  to  be  afterwards  acquired,  as  he  may, 
of  personalty  to  be  afterwards  acquired. 

Judgment  reversed. 
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Geobge  Kersh,  plaintifTin  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

(!.]  An  indictment  is  sufficiently  technical  and  correct  iftt^tate  the  oflenca 
mo  plainly  that  it  may  be  easily  understood  by  the  jufy. 

|2.3  In  an  Indictment  for  forcible  entry  and  detainer,  the  prosecutor  who  wa« 
dispossessed,  or  from  whom  the  possession  is  detained,  is  a  competent  witness. 

Indictment  for  forcible  entry  and  detainer,  from  Worth 
County.    Tried  before  Judge  Powers,  April  Tenn,  1857, 

George  Kersh  was  indicted  for  forcibly  entering  into  cer 
tain  premises  occupied  by  Robert  G.  Ford,  and  expelling  him 
therefrom  and  detaining  the  possession  with  force  and  arms, 
and  contrary  to  law. 

The  defendant  pleaded  not  guilty; 

Robert  G.  Ford,  the  prosecutor,  sworn,  testified,  that  the 
lot  of  land  in  question  had  been  in  possession  of  himself  or 
his  tenants  for  17  or  18  years.  In  the  spring  of  lb55,  a  por- 
tion of  the  fence  around  a  field  covering  lands  in  lots  Na  2 
and  3  was  burnt;  (No.  2  is  the  lot  from  which  prosecutor 
was  expelled,)  seven  or  eight  acres  of  No.  2  was  embraced 
in  this  field.  After  the  fence  was  burnt,  Kersh  moved  the 
rails  and  enclosed  that  part  of  the  field  on  No.  2,  and  has 
kept  possession  of  it  ever  since,  refusing  to  give  it  iip.  Pre- 
Tioas  to  the  finding  of  the  indictment,  he  made  a  demand  on 
Kersh  for  the  land,  in  the  court-house  in  the  county  of  Worth, 
and  he,  in  a  violent  and  threatening  manner,  refused  to  de- 
liver the  possession,  and  said  if  he  bothered  him  about  the 
land,  he  would  shoothim  ;  if  he  didn't,  damn  his  soul;  that 
he  should  never  have  the  land;  if  he  did,  it  would  be  the 
last  of  him. 

Another  witness  was  sworn,  who  confirmed  and  sustained 
Ford  as  to  the  demand  and  defendant's  reply;  and  similar 
language  by  Kersh  about  Ford  was  proved  by  other  witness- 

;  that  when  Ford  approached. him  in  the  court-house,  he 
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did  it  civilly  and  politely;  that  there  was  and  had  been  for 
some  years  a  bad  and  bitter  state  of  feeling  between  them. 
There  was  in  the  whole  clearing  some  fifteen  or  twenty  acres; 
it  was  not  attached  to  Ford's  plantation  ;  there  was  a  wood 
lot  between  them  ;-  that  Kersh  fenced  on  lot  No  2  abodt  a 
quarter  of  an  acre  adjoining  his  plantation,  and  from  the  ap>- 
pearanee  of  the  fence,  it  might  have  been  done  four  or  five 
years.  In  the  spring  of  1855,  a  tenant  of  Ford's  commenced 
ploughing  on  the  cleared  land,  but  when  the  fence  burnt,'  be 
gave  it  up  and  w^ent  otL  Some  time  elapsed  after  the  burn- 
ing of  the  fence  before  Kersh  enclosed  and  took  possession- 
of  the  land  cleared  on  lot  No.  2.  At  the  time  he  took  pos- 
session there  was  no  dwelling  or  other  house  on  either  of 
said  lots,  and  no  one  was  working  it  at  the  time,  or  living 
on  it 

A  witness  proved  that  he  and  another  man  cleared  the  land 
about  twenty-four  (24)  years  ago,  and  after  they  left.  Ford 
took  possession,  some  eighteen  years  ago,  and  had  retained 
the  possession,  either  by  himself  or  tenants,  until  the  spring 
of  1855,  when  Kersh  took  possession. 

The  jury  found  the  defendant  guilty  of  forcible  detainer. 

Couneelfor  defendant  moved  in  arrest  of  judgment, on  the 
following  grounds, 

1st.  Because  the  charge  in  the  indictment  is  not  in  the  lan- 
guage of  the  penal  code,  or  in  words  equivalent  thereto. 

2d.  Because  the  indictment  is  for  the  two  offences  of  for- 
cible entry  and  detainer. 

3d.  Because  the  verdict  is  only  for  one,  and  not  a  general 
verdict'— the  two  being  necessarily  combined  on  the  trial.  .' 

The  Court  overruled  said  mo(ion  in  arrest  of  j(id^eiif,%Bd' 
coviMel  exoepied. 

Counsel  for  defeodaat  then  mof  ed  for  ei,  now  iriftL  .       '   :.  • 
Ist.  Because  the  verdict  was  contrary  to  evidfence. 
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2(L  Becau^  the  verdict  was  contrary  to  the  weight  of 
evidence. 

3d.  Because  the  verdict  was  contrary  to  law. 

4th,  Beeause  the  Court  erred  in  admitting  the  evidence  of 
Ford,  who  was  prosecutor  and  claimed  the  possession  of  the 
iand  in  dispute,  and  entitled  to  restitution,  and  was,  there- 
fore, interested  in  the  event  of  the  prosecution,  and  objection 
having  been  made  to  his  competency  when  sworn,  and  which 
the  Court  overruled. 

5tb.  Because  the  Court  erred  in  charging  the  jury,  that 
ihe  detaining  said  land,  there  being  no  dwelling,  and  in  the 
situation  it  was  in,  if  forcibly  detained,  was]a  violation  of  th^ 
^tatute,  if  they  were  satisfied  that  Ford  had  been  recently  in 
peaceable  possession  and  having  the  right  of  possession. 

6th.  Because  the  Court  erred  in  charging  the  jury,  thai 
any  threat  or  menaces  by  defendant,  or  otherwise  keeping 
Ford  out  of  possession  of  the  landVhich  he  had  possession  of 
atthe  time  Kersh  took  possession,  or  shortly  before,  made  him 
guilty  of  forcible  detainer. 

7th.  Because,  under  the  pleadings  and  evidence,  there 
should  have  been  a  general  verdict  of  guilty  or  not  guilty  on 
both  charges. 

The  Court  overruled  all  the  grounds  for  new  trial,  and  re- 
fused the  same,  and  counsel  for  defendant  excepts  and  ten- 
ders his  bill  of  exceptions. 

Clakk  &  JoHNsox,  for  plaintiff  in  error. 

Sthozier  ;  and  Hall,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

0|i  the  argument  of  this  cause  in  this  Court,  all  the  as 
siguments  of  error  were  abandfned  except  those  founded  on 
the  motion  in  arrest  of  judgment,  and  the  refusal  of  a  nerw 
trial  on  the  ground  that  Ford  was  an  incompetent  witness ; 
and  that  the  verdict  of  the  jury  was  contrary  to  evidence. 

13   VOL.   XXIV. 
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The  Judge  held  that  the  plaintift'  was  not  entitled  to  re- 
cover, and  ordered  a  nonsuit. 

To  which  decision  counsel  for  plaintiff  excepted, 

Lamar  &  Lochrane  ;  and  Speer,  for  plaintiff  in  error. 

Stubbs  &.  Hill,  contra. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

Upon  the  agreed  facts  of  this  case,  it  appears  that  the  de- 
fendant had  notice  that  the  slave  mortgaged  was  held  in  trust 
for  the  wife  ;  that  she  was  her  separate  property,  and  that 
she  was  in  no  wise  to  be  subjeiit  to  the  debts  or  contracts  of 
her  husband. 

These  are  the  terms  of  the  trust  as  set  forth  in  the  state- 
ment of  facts  agreed  to.  Instead  of  telegraphing  the  trustee, 
the  wife  was  telegraphed,  and  she  it  was  who  sent  a  dispatch 
that  her  husband  had  a  right  to  mortgage  the  negro.  It  does 
not  appear  that  the  money  was  raised  for  the  benefit  of  the 
trust ;  but  ou  the  contrary,  the  inference  is,  that  it  was  for  a 
contract  or  debt  of  the  husband^  which  is  expressly  forbid- 
den in  the  trust.  In  the  case  of  Kempton  vs  Hallotvell^ 
Co,,  decided  by  this  Court  at  the  last  January  Terra,  this 
point  among  others  was  brought  before  this  Court  for  its  de- 
termination, and  a  majority  of  the  Court  held  that,  when 
property  was  settled  in  trust  for  the  wife,  not  to  be  subject  in 
any  manner  to  the  contracts,  debts  or  engagements  of  the 
husband,  the  wife  could  not  bind  it  for  that  purpose. 

There  was  no  dissenting  opinion  delivered  in  that  case, 
as  there  was  no  difference  of  opinion  on  many  points  which 
controlled  the  merits  of  the  case.  The  Courts  in  England, 
as  well  as  in  this  country,  until  a  compatuiively  recent  period, 
held,  that  where  property  was  held  in  trust  for  a  married 
woman  who  was  entitled  to  receive  for  her  own  use  the  en- 
tfre  proceeds  of  it,  and  there  was  no  limitation  over,  ihelrad 
Xhe  power,  as  one  of  the  incidents  of  property  to  alien  or  3t^ 
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pose  of  it,  absolutely,  she  beiug  considered  a  feme  sole,  «is 
to  her  separate  property.  Modern  decisions  have  restricted 
this  power,  and  have  allowed  the  instrument  of  settlement  to 
control  the  right.  The  first  innovation  was  where  there  was 
a  positive  restriction  upon  alienation,  called  a  clause  against 
anticipation,  in  the  deed  of  settlement 

It  has  been  since  held  "that  a  direction  to  pay  the  income, 
from  time  to  time  into  the  proper  hands  of  the  wife,  is  suffi- 
cient of  itself  to  deprive  her  of  the  absolute  disposing  power 
over  the  whole  interest''     Hill  on  txtisiees  615,  2d  J2m,  Ed. 

The  remarks  of  Lord  Chancellor  Loughborough,  in  the 
case  of  Milnes  vs.  Bush,  are  not  without  force ;  and  why  the 
maxims  of  the  common  law  and  the  principles  of  Courts 
of  Chancery  should  be  disregarded,  in  a  relation  in  which  a 
most  powerful  and  controlling  influence  exists,  is  difficult  to 
be  accounted  for.  He  was  unwilling  to  admit  the  doctrine, 
that  the  wife  was  to  be  considered  as  Kfenie  sole  in  respect  to 
her  separate  property,  so  far  as  her  husband  was  concerned, 
for  he  says :  "  that  all  the  maxims  of  the  common  law  and 
the  care  and  pmdence  of  this  Court  as  to  married  women, 
with  respect  to  their  husbands,  so  liable  to  influence,  should 
be  totally  set  aside  without  any  form,  not  only  the  guards 
the  law  has  established  and  the  course  of  this  Court,  with 
regard  to  trust  estates  in  equity,  but  without  the  common 
precaution  which  would  attend  the  transactions  of  persons 
under  a  degree  of  influence,  that  she  should  be  considered 
ayeme  sole  quoad  her  husband  and  in  transactions  be- 
tween them,  would  require  great  consideration.'^  2  Vesey 
•Tr.  498. 

In  the  case  before  us,  according  to  the  construction  which 
this  Court  has  placed  upon  an  instrument  of  the  same  pur- 
port, neither  the  trustee  nor  the  cestui  que  trust,  could  dis- 
pose of  the  slave,  for  the  benefit  of  the  husband  or  upon  his 
eODtract  or  for  his  debts.  This  case  perhaps  illustrates 
strongly  the  propriety  of  adhering  to  the  rule,  that  would 
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prohibit  the  wife  from  dealing  with  her  husband  or  for  hia 
benefit^  as  ^  feint  sole^  with  respect  to  her  separate  property. 

Judgment  reversed. 


Alexander  Richards,  plaintiff  in  error,  vs.  The  Bibb  Coun- 
ty Loan  Association,*  defendant  in  error. 

[1.]  The  method  for  the  foreclosure  of  mortgages,  given  by  the  judtoiuy  AM 
q(  1799,  is  not  confined  to  mortgages  made  to  secure  liquidated  demands. 

[2.]  When  a  mortgage  is  foreclosed  by  "  The  Bibb  County  Loan  Associatioa," 
the  sum  for  which  the  judgment  is  to  be  entered,  is  such  a  sum  as  will,  by  tke 
constitution  of  the  association,  be  sufficient  to  redeem  the  property  on  ikm 
day  of  the  judgment,  at  the  rate  of  premium  at  which,  the  iUnds  of  the  as- 
eociation  are  then  selling. 

Foreclosure  of  mortgage,  from  Bibb.  Decision  by  Judge 
Powers,  November  Term,  1857. 

This  cause  coming  on  for  a  new  trial,  after  the  decision  of 
the  Supreme  Court  reversing  theformer  judgment  of  the  Court 
below,  (see  21  Go.  i?c/?.,/?.  592,)  defendant  Richards,  in  ad- 
dition to  the  cause  previously  shown  and  pleas  filed,  further 
insisted  that  said  rule  nisi  was  insufficient  in  law  to  require 
any  answer,  and  that  plaintiff  was  not  entitled  to  any  judg- 
ment absolute  thereon.  The  Court  overruled  the  showing  as 
insufficient,  and  defendant  excepted. 

Defendant  further  pleaded,  that  by  the  terms  of  the  con- 
tract, nothing  was  due  from  him  to  plaintiff,  whereby  tKe 
mortgage  could  be  foreclosed  under  and  by  virtue  of  thestat- 
utes  of  said  State,  and  in  support  of  this  plea  relied  upon  the 
7th  section  of  the  8  th  article,  and  the  3d  section  of  .the  ^di 
article  of  the  constitution  of  said  association.  The  Court 
overruled  and  disallowed  the  plea,  and  defendant  excepted. 
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Defendant  further  pleaded,  that  plaintiff  could  only  have 
judgment  absolute  for  the  original  sum  loaned,  and  secured 
by  the  mortgage,  to- wit:  the  sum  of  $975  00,  and  that  he 
had  paid  thereon  ^170  00,  in  monthly  instalUnents^and  was 
entitled  to  a  credit  therefor.  .  Plaintiff  thereupon,  entered  a 
credit  upon  the  mortgage  for  said  sum.  Whereupon,  the 
Court  overruled  the  plea,  and  held  the  same  insufficient  to 
prevent  judgment*  absolute  being  rendered.  To  which  ruling 
defendant  excepted. 

Defiandant  insisted  and  moved  tha^the  issues  presented  by 
his  said  pleas,  as  also  the  issues  presented  by  pleas  marked 
Nos.  1,  2,  and  3,  theretofore  filed  in  said  cause  and  verified, 
should  be  submitted  to,  and  tried  by  a  jury,  or  referred  to  an 
arbitrator,  in  terms  of  the  statute  in  that  regard.  The  Court 
overruled  the  motion,  and  defendant  excepted. 

r 

Plaintiff  then  read  the  bond  and  mortgage,  and  the  assign- 
ments of  stock  by  defendant  to  plaintiff;  and  further  read 
extracts  from  the  books  of  the  association,  showing  the  bal- 
ance due  by  defendant  on  said  mortgage  to  be  |ll,353  40^ 
and  closed. 

Defendant  again  insisted  that  plaintiff  had  not  made  out 
such  a  case,  under  the  provisions  of  said  constitution,  as  en- 
titled him  to  a  judgment,  and  claimed  that  the  same  should 
be  referred  to  a  jury  or  an  arbitrator,  to  ascertain  the  amount 
of  said  indebtedness,  if  any.  All  of  which  the  Court  over- 
ruled and  disallowed,  and  defendant  excepted. 

And,  therefore,  the  Court  gave  judgment  for  the  plaintiff, 
for  the  sum  of  $1,353  40.  And  to  which  judgment  defend- 
ant excepted. 

■ 

E.  A.  &  J.  A.  NisBCT,  for  plaintiff  in  error. 

t 

'   LilKiER  &  Anderson  ;  and  Bailev,  contra. 
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•   By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  three  pleas  all,  are  nomore  than  demurrers.  They 
all  rely  upon  fdjcxs  apparent  on  the  face  of  the  rule  nisL 
Their  decision,  then,  was  for  the  Ckmrt,  and  not  for  the  jury. 

The  reasons  urged  in  support  of  the  first  two,  were  these : 
Ist,  that  the  demand  was  an  unliquidated  one,  and  that  the 
statute  of  1799,  providing  for  the  foreclosure  of  mortgages^ 
does  not  extend  to  the  case  of  a  mortgage  to  secure  an  unli* 
quid^ted  demand;  2dly,  that  the  demand  was  such,  that  the 
judgment  of  foreclosure,  would  have  to  be  one  that  would 
hare  to  depend  for  its  amount,  on  something  to  be  ascer- 
tained after  its  rendition ;  viz :  ^  the  rate  of  premium''  at . 
which,  the  money  of  the  association  would  be  selling,  at  the 
tioM  of  the  sale  of  the  mortgaged  property,  made  under  the 
foreclosure  judgment. 

Neither  of  these  reasons  seems  to  us  good.  As  to  the  first 
of  them. 

[1.]  There  is,  in  the  Act  of  1799,  nothing  that  confinesthe 
mode  of  foreclosure,  given  by  the  Act,  to  cases  of  liquidated 
demands.  The  words  are  general; — ^"The  method  of  fore- 
closing  mortgages  on  real  estate,''  &c. 

There  is  nothing  in  considerations  of  convenience  and  ex- 
pediency. 

As  to  the  second  of  the  reasons.  The  association,  by  its 
constitution,  is  authorized  to  retain  out  of  the  proceeds  of 
property  sold  by  it,  under  mortgage,  such  a  sum  "as  would  , 
be  required  to  redeem  the  property."  The  association  must, 
therefore,  be  entitled  to  have  such  a  judgment  as  will  author* 
ize  it  to  retain  this  sum.    %ir/.  8,  ^ec  7      * 

What  is  this  sum  ? 

^  Should  any  stockholder  desire  to  have  his  or  her  property 
diflchai^ed  from  mortgage  before  the  association  shall  have 
r^ularly  terminated,  he  or  she  shall  be  allowed  so  to  do,  by 
paying  mto  the  hands  of  the  treasurer  such  a  sum  of  money 
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as  shall,  at  the  rate  of  premium  the  funds  are  then  selling  at, 
produce  the  same  monthly  payment  of  interest  as  that  which 
said  stockholder  had  been  previously  paying  on  his  or  her 
advance;  provided  such  sum  shall  in  no  case  be  less  than  the 
net  amount  actually  received  by  him  or  her."    Art.  9,  *cr.  3. 

This  sum,  then,  is  "  such  a  sum  as  shall  at  the  rate  of  pre- 
mium the  funds  are  then"  (the  time  of  the  redemption)  "  sel- 
ling" at,  "produce  the  same  monthly  payment  of  interest,"  &c. 

Can  it  be  ascertained  beforehand — at  the  time  of  the  judg- 
ment of  foreclosure — what**  such  a  sum"  will  be  ? 

Sufficiently,  we  think,  for  all  practical  purposes.  The  sale 
of  the  mortgaged  property,  ought  to  take  place  in  two  or  three 
.  months  after  the  judgment  of  foreclosure.  The  price  of 
money  does  not,  in  general,  fluctuate  appreciably,  in  the 
course  of  two  or  three  months.  It  may  be  assumed,  there- 
fore, that  a  sum  which  would  be  sufficient  to  redeem  the  prop- 
erty at  the  date  of  the  judgment  of  foreclosure,  will  be  the 
sum  that  will  be  sufficient  to  redeem  it  when  the  day  of  sale 
arrives. 

The  sum  that  will  be  sufficient  to  redeem  the  property  at 
the  time  of  the  judgment,  may  be  ascertained  at  that  time. 
The  premium  at  which  the  money  of  the  association  would 
then  sell,  if  offered  for  sale  by  the  rules  of  the  association,  will 
be  the  test  And  it  may  be  assumed,  that  this  premium  will 
be  the  same  that  it  was,  at  the  last  preceding  monthly  meet- 
ing. In  the  present  case,  this  meeting  happened  on  the  same 
week  on  which  the  judgmentof  foreclosure  was  rendered,  and 
just  before  its  rendition.  What  the  premium  was  at  the  last 
monthly  meeting,  may  be  •easily  ascertained  by  proof 

Thjs  premium  found,  tho  sum  that  would  be  sufficient  to 
redeem  the  property  at  the  date  of  the  judgment,  may  be  as- 
chained.  This  sum,  when  ascertained,  may  be  taken  as  the 
.sum  that  will  also  be  ^ufficie^t  to  redeem  the  property,  when 
>l»0  day  of  its  sale  under  the  mwtgage,  rtall  have  come ;  and 
therefore,  as  the  sum,  which  the  asso(*ifttlon  wiU^Oftth^  4ayv 
be  entitled  "  to  retain.'* 
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Thus  theD  it  ean  be  ascertained  at  the  time  of  the  judg- 
ment of  foreclosure,  what  will  be  ^  such  a  sum"  as  the  asso- 
ciation will  be  entitled  to  retain  at  the  subsequent  time  of  the 
mortgage  sale. 

When  ^such  a  sum"  has  been  ascertained,  that  is  the  som 
for  which  the  judgment  is  to  be  entered. 

But  should  it  turn  out,  that,  from  extraordinary  causes^ 
money  shall  materially  rise,  or  materially  fall,  in  the  short 
time  intervening  between  the  day  of  foreclosure,  and  thed«]r 
of  sale,  the  party  affected  by  the  change,  would  not,  I  think 
be  without  remedy.  Every  judgment  yields  to  matter  ex 
post  facto,  and  wiiy  not  this  ?  The  facts  when  presented  to 
the  Court  in  the  proper  way,  would  I  think,  be  received,  and 
allowed  their  full* efficacy  in  modifying  the  judgment 

[2.]  We  think,  then,  that  the  second  reason  assigned  ift 
support  of  the  first  two  pleas,  was  not  well  founded.  We  think, 
that  the  sum  for  which  the  mortgage  was  to  be  foreclosed, 
was  such  a  sum  as  would,  by  the  constitution  of  the  assoei* 
ation,  be  sufficient  to  redeem  the  property  on  the  day  of  the 
judgment  of  foreclosure,  "  at  the  rate  of  premium"  at  which 
the  funds  were  then  selling. 

What  has  just  been  said  of  the  first '  two  pleas,  is  sufficient 
to  show,  that  the  third  plea  was  also  insufficient  Whether 
the  sum  for  which,  ?  judgment  absolute"  was  to  be  entered, 
was  to  be  ^^  the  original  sum  loaned"  only,  or  some  larger 
sum,  would  depend  on  the  rate  of  premium  at  which  the 
money  of  the  association  might  be  selling  at  the  time  of  tho 
entering  of  the  judgment 

The  pleas  presented  no  issue  of  fact.  They  did  not  so 
much  as  say,  nil  debet.  They  presented,  then,  nothing  /or  a 
jury  to  try. 

The  evidence  submitted  by  the  association,  consisted  of 
the  bond  and  mortgage  and  assignment  of  stock;  and  also  of 
the  books  of  the  association,  on  which  books  was  this  entry: 
'^Statement  of  the  balance  due  by  Alexander  Richards,  om. 
mortgage  to  Bibb  County  Loan  Assodatioa,^  NoTom|ber  27, 


MACON,  JANUARY  TERM,  1838.  SOS 


Richwdaoa  vs.  Hoge. 


1857:''  (the  date  of  the  judgment  was  1st  December,  1857.) 

No.  2.  Mortgage  20  June,  1854         -         -         -     9^,000  00 
25  months  interest  unpaid  to  19  Nov.    -  250  00 

3  fines 12  00 

Cash  paid  insurance        -        .        -  42  00 304  00 


j|2,304  00 


Credit. 
By  10  shares  of  stock  17  mo.  pd.      -        170  00 
Lessejtpense        ....         19  40 


150  60 

Premiumat  40  percent        -        -        -  s6o  00 950  60 


91,353  40 

I 

The  counsel  for  Richards  insisted,  that  this  evidence  did 
not  make  out  such  a  case  as  entitled  the  association  to  a 
verdict  We  think  that  it  did.  It  showed  what  was  the 
rate  of  premium  five  days  or  fewer,  befdre  the  time  of  the 
trial.  It  may  be  assumed,  that  the  rate  remained  the  same 
to  the  day  of  the  trial 

The  Court  gave  judgment  for  the  £1,353  40,  and  that 
ja^ment  is  excepted  to.  But  as  far  as  we  can  see,  it  seems 
to  be  supported  by  the  evidence. 

• 

Judgment  affirmed. 


John  S.  Richardson,  trustee,  plaintiff  in  error,  vs.  John  S. 

Hoge,  defendant  in  error. 

Mftt  A  wituesi  is  interested  will  not  be  presumed  ;  it  must  be  proved. 

. '  CcuntrfBiD^  from  Bibb. 
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By  the  Court, — Benning,  J.  delivering  the  opinion. 

The  plaintiff  oficrcd  the  interrogatories  of  James  RichaTd*- 
svii,  as  the  interrogatories  of " an  aged  and  infirm  person." 
They  were  objected  to,  on  the  ground  "of  interest."  The 
CJourt  sustained  the  objection.  Was  the  Court  right  in  do- 
ing so  ? 

On  the  18th  of  February,  1846,  James  Ricliardson  con- 
veyed the  negro  to  John  S.  Richardson,  on  certain  tnists. 

In  1853,  James  Richardson  conveyed  the  negro  to  Hoge, 
the  defendant,  in  consideration  of  the  receipt  of  ?525 — a  sum 
less  than  her  vahie,  according-to  the  testimony  of  some  of 
the  witnesses,  and  warranted  the  title  to  Hoge. 

It  was  stipulated  between  him  and  Hoge,  that  he  was  to 
have  the  right  to  redeem  the  negro  at  $525,  and  interest 
thereon.    Hoge  was  notified  of  the  first  deed. 

Was  James  Richardson  interested  to  have  the  verdict  go 
against  Hoge,  and  for  the  tnistee  ? 

If  the  stipulation  as  to  redemption,  was  binding,  Jame- 
Richardson's  interest  was  balanced.  This  becomes  mani- 
fest on  a  little  reflection. 

And  whether  the  stipulation  was  binding  or  not,  depend- 
ed on,  whether  it  was  a  fraud  in  Hoge,  to  obtain  an  absolute 
bill  of  sale  of  the  negro,  for  a  sum  of  money  greatly  less  than 
her  value,  upon  an  assurance  to  Richardson,  that  he  might 
have  her  again  on  repaying  that  sum  and  interest     CohV  s 
Dig,  274.    And  we  are  not  prepared  to  say  that  it  was  not  a 
fraud.    The  question  arising  in  this  collateral  way,  it  is  not 
necessary  to  say  more  than  this :  that  it  does  not  appear  but 
that  this  might  have  been  a  fraud  in  Hoge. 

But  unless  it  appeared  that  this  was  not  a  fraud  in  Hoge^ 
it  could  not  appear,  that  Richardson  was  interested  in  hav- 
ing tiie  verdict  go  against  Hoge.  And  that  a  witnew  is  in- 
lirested,  will  not  be  presumed ;  it  must  be  shown  affirtna- 
lively. 
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We  think,  that  James  Richardson  was  not  disqualified  by 
interest  from  being  examined. 

We  think,  too,  that  the  evidence  showed  him  to  be  "an 
aged  or  infirm"  person,  in  the  sense  of  the  Act  ofisjl. 
This,  indeed,  was  not,  I  believe,  denied  by  the  counsel  for 
Hoge. 

It  follows,  that  we  think,  the  judgment  e>xcluding  his  evi- 
dence,  erroneous. 

On  the  other  questions,  the  two  Judges  presiding,  (McDon- 
ald and  BenningJ  disagree ;  as  to  them,  therefore,  no  judg- 
ment can  be  pronounced. 

Judgment  reversed. 


David  Reid  and  others,  plaintiffs  in  error,  vs.  The  Mayor 
AND  CouNciJ-  OF  THE  CiTY  OF  Macon,  aiid  Others,  de- 
fendants in  error. 

^njiincUon  dissolved  on  the  denial  of  the  equity  <>har;rrd  in  tiie  bill,  the  affida- 
vits in  support  of  the  equity  not  being-  sufTii-ient  t(»  overcnnii'  the  denialii  of 
the  answers. 

In  Equity  from  Bibb.  Decision  on  motion  to  dissolve  in- 
junction, by  Judge  Powers,  November  Term,  1857. 

The  bill  in  this  case  was  filed  by  David  Reid  and  others, 
citizens  of  Macon,  and  owners  and  occupants  of  certain 
houses  and  lots  in  said  city,  against  the  Mayor  and  Council 
of  said  city,  and  Joseph  M.  Boardman  to  restrain  and  enjoin 
defendants  from  building  and  constructing  a  certain  braneh 
sewer  in  said  city,  which  they  bad  commenced,  and  also  to 
compel  said  Mayor  and  Council  to  extend  a  certain  main 
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sewer  from  its  present  terminus,  on  to  or  near  the  Ocmnlgee 
Rhrer. 

The  bill  alleged  that  said  main  sewer  received  and  convey^ 
ed  large  quantities  of  water  and  noxious  and  offensiye  UquidB 
and  matter  from  cellars,  stables  and  privies,  which  it  dis- 
charged into  the  street  near  the  residences  of  complainants, 
whereby  the  atmosphere  in  the  neighborhood  was  rendered 
impure  and  offensive — the  health  of  the  adjoining  lots  iii|tK 
riously  affected,  and  the  value  of  the  property  greatly  im- 
paired, and  much  sickness  and  many  deaths  in  the  Tidfiiff, 
occasioned  by  the  foul,  fetid  afflu  via  and  malaria  thrown  iMft 
and  arising  at  the  terminus  of  said  sewer. 

That  Boardman,  under  a  contract  from  the  Mayor  aai 
Council,  was  proceeding  in  the  construction  of  Bnother  asw* 
er  connecting  with  the  main  one  already  built,  .and  wfaieli 
when  completed  would  increase  the  amount  of  water  and 
matter  discharged  at  its  terminus,  and  render  still  more  un- 
wholesome and  sickly  its  vicinity. 

The  bill  was  read  and  sanctioned  and  the  injunction  gran- 
ted. 

Boardman  answered,  that  he  had  by  virtue  of  an  agi^ 
ment  and  contract  with  the  City  Council,  begun  the  construc- 
tion of  the  branch  sewer  complained  of,  but  that  his  putpose 
in  building  it  was  to  convey  and  carry  off  the  rain  water 
which  fell  upon  and  about  his  house  and  lot,  and  that  so  far 
from  being  an  injury  to  complainants,  or  increasing  the  evil* 
and  nuisance  of  which  they  complained,  it  would,  by  throo^^ 
mg  a  larger  volume  of  water  into  the  main  sewer,  iflfor# 
aftctually  wash  and  carry  off  the  deposits  at  im  movdfrt 
and' fimher,  that  the  water  which  he  proposes  to  carry  oll{* 
wooid  flow  through  the  streets  into  the  main  sewer  irireat)^ 
bsilt,  and  could  in  no  event  increase  the  grievances  oMi^MtM 
«d  o£      '  .     :  •  If  iiuf 


■  *    ii^n 
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The  Mayor  and  Council  answered,  that  said  main  sewer 
had  been  constmcted  many  years  before  at  a  great  expense 
to  the  city,  and  without  objection  from  any  of  the  ownerB  of 
file  hoaaes  and  lots  in  the  vicinity  of  its  terminus ;  and  that 
ao  far  from  detenorating  the  value  of  property  in  the  neigh- 
bcvboody  it  bad  greatly  enhanced  since  the  building  of  said 
saw^  I  that  most  of  the  complainants  had  purchased  there 
aiiiee  the  sewer  was  built,  and  had  no  right  to  complain. 
They  deny  that  the  adjoining  and  adjacent  residences  are 
noie  sickly  than  other  portions  of  the  city,  or  that  any  deaths 
have  lesolted  from  its  existence.  They  aver  t  hat  it  is  of 
great  utility  and  benefit  in  the  drainage  of  that  part  of  the 
cky  through  which  it  runs,  and  that  its  extension  to  tha 
point  desired  and  indicated  by  complainants  would  involve 
an  expanse  greater  than  the  city  at  present  is  able  to  meet. 

Upon  hearing  the  bill,  answers,  and  afSdavits,  in  support 
of  the  bill,  the  Judge  dissolved  the  injunction. 
Wbeseupon  counsel  for  complainants  excepted. 

Lanibb  &  Andesson,  for  plaintiff  in  error. 

£.  A.  &  J.  A.  Nesbit,  contra. 

* 

JJjf  the  Court — ^McDonald  J.,  delivering  the  opinion. 

The  City  Council  had  granted  permission  to  Boardman 

«ttd  others,  ^  to  build  a  sewer  to  drain  the  cellars  of  their 

lols  on  Mulberry  street  between  second  and  third  streets,  so 

ma  to  discharge  the  water  from  said  sewer  at  such  place  as 

may  be  agreed  upon  by  the  said  Boardman  and  others,  and 

the  etreet  committee.'^    The  bill  alleges  that  Boardman, 

Djenbam  and  others  had  commenced,  and  were  then  engaged, 

ia  eoojttoction  with  the  Mayor  and  Council  of  Macon  in 

Imilding  and  constructing  a  branch  sewer  designed  to  cotif 

with  a  main  sewer  described  in  said  bill,  at  a  place  sta* 
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ted  by  complainants  in  their  bill,  and  complainants  allege 
that  said  branch  sewer  is  intended  to  convey  the  wateis  and 
drainings  of  the  privies  and  otlier  places  in  and  about  the 
new  buildings  on  the  lots  ot  Boardman,  Denham  and  others, 
contrary  to  their  natural  course  and  channel  into  the  said 
main  sewer,  to  be  conducted  by  it  to  its  terminus.  The  ter- 
minus of  the  main  sewer  is  on  and  near  the  lots  of  com- 
plainants, and  conveys  and  deposits  there  the  filth  drained 
into  it  from  livery  stables,  privies,  kitchens,  &c.  along  its  line, 
and  creates  an  intolerable  nuisance,  not  only  annoying  the 
complainants  with  an  insufferable  stench,  but  engendering 
disease  and  fatal  sickness. 

The  Mayor  and  Council  answer,  that  by  express  under- 
standing with  Boardman  and  others,  the  branch  sewer  is  to 
carry  off  nothing  but  the  water  which  may,  from  time  to 
time;  accumulate  in  the  cellars. 

Boardman  answers,  that  the  branch  sewer  will  neither 
make  nor  contribiUe  to  make  a  nuisance,  and  assigns  as  a  rea- 
son, that  nothing  is  to  be  drained  through  it  from  tbe  celhtrs, 
but  the  water  that  may  accumulate  there  according  to  the 
agreement  with  the  Mayor  and  Council.  The  affidavits  in 
support  of  the  bill,  except  that  of  McElroy,  have  reference 
to  Ae  main  sewer  and  the  effects  of  its  deposits.  McElroy 
swears  that  the  tank  and  pipes  are  so  constructed  that  tbey 
may  be  used  for  carrying  off  into  the  cellars  below  the 
washings  of  the  privies  and  water  closets.  We  must  con- 
strue the  answer  of  Boardman  according  to  its  terms,  and 
doing  that,  we  must  say,  that  notwithstanding  tanks,  pipes 
and  conductors,  may  be  constnicted  conveniently  for  the  ob- 
jects stated  by  McElroy,  yet  nothing  more  is  to  be  drained 
than  the  water  which  accumulates  in  a  natural  way  in  the 
cellars.  It  cannot  be,  that  water  which  is  carried  there  by 
artificial  means  is  an  accumulation  in  the  sense  of  the  agree- 
ment with  the  City  Council.  If  the  defendants  should  use 
tbe  sewer,  hereafter,  for  any  such  purpose,  an  application 
may  be  made  to  the  Court  for  a  renewal  *  of  the  injunction. 
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unless  the  xsmin  sewer  should  be  so  extended  and  covered  ms 
to  protect  the  plaintiffir  from  the  injury  and  annoyances  com* 
plained  of  in  their  bill.  As  the  judgment  of  the  Court  ex- 
cepted to  has  reference  .to  the  branch  sewer  only,  we  affirm 
it. 

Judgment  affirmed. 


Mart  Gleaton,  plaintiff  in  error,  vs.  John  B.  Lewis  and 

Son,  defendants  in  error. 

a  donee  of  property  from  a  person  just  before  hie  death,  taking  or  retain^  pot- 
session  of  the  property,  the  decease^  having  died  at  her  house,  becomes  ex- 
ecutor de  son  tarty  if  there  are  creditors. 

Assumpsit  from  Worth.    Tried  before  Judge  Powxbs,  Oc- 
tober Term,  1857. 

John  B.  Lewis  and  son,  brought  suit  against  Mary  Glea-. 
ton^  as  executrix  of  James  C.  Gleaton,  deceased,  on  three 
notes^  aoiounting  to  about  eighty  dollars,  due  to  them  by  de- 
ceased. 

Defendant  pleaded  ne  ungues  ea^ecutQv. 

Plaintiffs  read  in  evidence  the  notes ;  they  then  offered  a 
deed  of  gift  from  the  deceased  to  defendant,  who  was  hia 
mother,  of  ^^one  chesnut  sorrel  mare,  one  hundred  and  fifty 
dollars  in  money,  and  also  the  amount  due  him  by  Jacob  J. 
Slappy,  and  the  amount  of  corn  I  now  possess ;''  dated  16th' 
February^  1853,  and  recorded  on  the  9th  May,  1853.  They 
also  proved  by  the  subscribing  witnesses,  that  this  deed  was 
executed  on  the  same  evening,  or  the  evening  before  James 
C^  Gleaton  died ;  that  it  was  voluntary  and  without  any  othr 
er  consideration  than  love  and  affection,  as  recited  in  the  i»» 
strumen^j.  that  the  mare  was  worth  ^105. 

'14    VOL.   XXIV. 
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• 

Plaintifis  closed,  and  defendant  moved  for  a  nonsuit. 
The  Court  refused  the  motion,  and  defendant  excepted 

Defendant  then  asked  the  Court  to  charge  the  jury  that 
plaintiflfs  were  only  entitled  to  recover,  upon  proving^  that 
James  C.  Gleaton  died  insolvent,  and  that  the  property  con- 
veyed to  defendant  was  necessary  to  pay  his  debts.  This 
the  Court  declined  to  charge,  but  stated  that  it  was  proven ^ 
that  the  mare  was  in  her  possession,  and  directed  the  jury  to 
find  for  plaintifiis  the  amount  of  their  debt,  that  not  exceed- 
ing the  value  of  the  mare.  The  jury  so  found,  and  counsel 
for  defendant  excepted. 

P.  J.  Strozier,  for  plaintiff  in  error. 

Thomas  H.  Dawson,  contra. 

By  the  Court. — McDonald,  J.  delivering  the  opinion." 

The  deed  of  gift  was  made  by  the  deceased,  to  the  plain- 
tiff in  error,  on  the  same  evening,  (or  the  evening  preceding^) 
of  his  death.  It  wjis  a  voluntary  conveyance.  The  deceas- 
ed died  at  the  house  of  the  plaintiff  in  error,  and  the  mare 
remained  in  her  possession.  The  deed,  though  binding  on 
James  C.  Gleaton  and  his  heirs,  executors,  and  administra- 
tors, was  void  as  to  his  creditors.  If  there  had  been  a  right- 
ful executor,  he  could  not  have  claimed  the  property,  for  the 
deed  was  good  and  binding  on  the  donor  and  his  represen- 
tatives, but  the  donee  by  receiving  and  using  the  property 
became  executrix  in  her  own  wrong.  There  may  be  a  right- 
ful and  an  executor  de-  son  tort  of  the  same  person.  Bae. 
AL  executors  and  adm,  B.  3.  Dorset/  vs.  Smithson^  6  Har^ 
4*  Johfu  61. 

Judgment  affirmed. 
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Mason  &  Dickinson,  plaintiffs  in  error,  vs.  William   W. 

Choom,  defendant  in  error. 

WiLLL\M  W.  Croom,  plaintiff  in  error, vs.  Mason  &  Dick- 
inson, defendants  in  error. 

[1.]  A  main  issue  in  the  trial  of  which  the  merits  of  the  principal  cause  depends, 
is  not  a  collateral  issue,  and  the  party  cast  is  entitled  to  an  appeal  on  com- 
plying with  the  terms  imposed  by  the  statute. 

[2.)  The  party  on  whom  the  burden  of  proof  refels  Jias  the  right  to  open  an^i 
conclude  the  cause  before  the  jury. 

[3.]  Defendants'  plea  must  be  a  full  answer  to  the  plaintifTjB  case,  so  far  as  ht* 
intends  to  answer  to  it. 

[i.]  The  sayings  of  an  agent  arc  not  admissible  against  his  principal,  except  a* 
they  form  a  part  of  the  transaction,  or  res  gestee. 

[5.]  When  a  plea  of  tender  is  filed,  the  defendant  should  bring  the  thing  ten- 
dered into  Court,  or  aver  his  readiness  to  do  it. 

Foreclosure,  and  new  trial,  from  Bakercountry.     Decision 
by  Judge  Allen,  November  Term,  1857. 

This  was  an  application  to  foreclose  a  mortgage  which 
had  been  executed  by  Mason  &  Dickinson  to  William  \V. 
Croom,  to  secure  the  payment  of  two  notes  made  by  them 
to  him.  When  the  rule  nisi  which  had  been  granted  came 
on  for  hearing,  the  defendants  showed,  for  cause  why  the 
same  should  not  be  made  absolute,  that  the  mortgage  deed 
had  been  executed  by  them  upon  the  distinct  promise  on 
the  part  of  Richard  Hobbs,  one  of  the  firm  of  Hines  &  Hobbs, 
plaintiff^s  attorneys,  that  the  same  should  be  cancelled  when 
they  should  turn  over  to  the  said  Hines  &  Hobbs,  collaterals 
on  solvent  persons,  sufficient  to  pay  off  the  notes;  that  they 
had  paid  the  said  Hines  &  Hobbs  part  of  the  amount  due  on 
the  said  mortgage  debt,  and  tendered  to  them  the  amount  of 
the  balance  in  collaterals ;  but  that  Hines  &  Hobbs  refused 
to  accept  the  same,  alleging  that  they  were  not  good  and 
collectable.  The  jury  returned  a  verdict  for  the  defendants^ 
and  the  plaintiff  carried  the  case  to  the  appeal. 
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The  defendants,  when  the  case  came  on  to  be  heard,  moved 
the  Court  to  dismiss  the  appeal,  on  the  grounds,  that  the  is- 
sue found  in  said  cause  was  a  coUateral  one,  and  that  no  ap- 
peal could  be  taken  from  the  verdict  rendered  in  the  cause. 
The  Court  overruled  the  motion,  and  permitted  the  cause  to 
proceed,  and  the  defendants  excepted. 

PlaintilPs  counsel  then  offered  in  evidence  the  mortgage, 
the  notes  it  was  given  to  secure,,  the  rule  nisi  to  foreclose, 
and  closed. 

The  defendants'  counsel  introduced  IVilliam  E.  Smithy 
who  stated,  that  Richard  Hobbshad  told  him  that  they  would 
deliver  up  to  the  defendants  the  mortgage,  whenever  de- 
fendants turned  over  to  them  collaterals  in  its  place,  suffi- 
cient to  secure  the  debt;  that  Dickinson,  oneof  thefirm^^ad 
tendered  them  collaterals,  but  that  they  had  refused  them,  as 
they  could  foreclose  the  mortgage  and  realize  the  money 
sooner  that  way,  than  they  could  by  suing  the  collaterals 
tendered. 

Defendants*  counsel  claimed  the  right  to  open  and  con- 
clude,, under  the  55th  common  law  rule,  and  moved  the 
Court  to  give  them  that  privilege.  The  Court  overruled  the 
motion,  and  allowed  counsel  for  the  plaintiff  to  open  and 
conclude,  and  defendants'  counsel  excepted. 

The  jury  found  for  the  plaintiff 

* 

*  Defendants'  counsel  moved  for  a  new  trial,  on  the  fol- 
lowing grounds: 

1st  Because  theCotirt  erred  in  not  dismissing  the  appeal, 
on  the  ground  that  the  issue  was  a  collateral  one,  and  no 
appeal  could  be  taken  from  the  verdict  rendered  thereon. 

2d.  Because  the  Court  erred  in  ruling,  that  counsel  for 
defendants,  on  the  trial  of  said  issue,  were  not  entitled  to  the 
opening  and  conclusion  before  the  jury. 
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3d.  Because  the  jury  found  contrary  to  the  charge  of  the 
Court,  in  this,  that  if  they  should  be  satisfied  from  the  evi- 
dence, that  there  was  an  agreement  betwen  plaintiff,  by 
his  attorneys,  Hines  &  Hobbs,  or  either  of  them,  and  defend- 
ants, at  the  execution  of  said  mortgage,  that  said  mort- 
gage should  be  given  up  whenever  defendants  should  give 
them  good  collateral  notes  for  security  of  the  debts  covered 
by  said  mortgage,  to  the  amount  of  said  debt,  and  that  said 
defendants  had  complied  with  their  part  of  said  agreement, 
by  giving  said  collaterals,  or  ofiering  to  do  so  within  a  rea- 
sonable time,  that  then  they  must  find  for  defendants. 

4th.  Because  the  finding  of  the  jury  was  contrary  to  ev- 
idenca 

5th.  Because  the  finding  was  contrary  to  law. 

On  hearing  the  motion,  the  Court  sustained  the  same,  and 
awarded  a  new  trial  on  the  4th  ground  taken,  but  overruled 
the  same  on  die  first  two  grounds  taken  in  the  rule  nisi. 

Defendants'  counsel  then  filed  their  bill  of  exceptions,  al- 
leging that  the  Court  erred  in  not  awarding  a  new  trial  on 
the  first  two  grounds  taken  in  the  motion  for  a  new  trial,  and 
also,  that  the  Court  erred  in  not  dismissing  said  appeal,  be- 
fore the  cause  was  submitted  to  the  jury. 

Plaintiff's  counsel  moved  to  strike  out  the  plea  which  had 
been  entered  by  the  defendants,  as  insufilcient  and  illegal. 
This  motion  was  refused  by  the  Court,  and  the  plaintiff  ex- 
cepted. 

Plaintiff's  counsel  also  objected  to  the  testimony  of  Wil- 
liam E.  Smith,  offered  in  evidence  by  the  defendants.  This 
objection  the  Court  overruled,  and  the  plaintiff's  counsel  ex- 
cepted. 

The  defendants  offered  in  evidence  certain  receipts  given 
by  the  said  Hines  &  Hobbs,  for  sundry  claims  placed  in  their 
hands  by  the  said  Mason  &  Dickinson,  to  go  in  payment  of 
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their  debt  to  Croom.  To  the  admission  of  these  in[evidence, 
plaintiff ^s  counsel  objected.  The  Court  overruled  the  objec- 
tion, and  plaintiflf^s  counsel  excepted. 

Plaintiff's  counsel  then  offered  to  receive  good  notes  in 
payment  of  the  balance  due  on  the  mortgage,  and  moved  the 
Court  that  such  offer  might  be  accepted.  The  Court  over- 
ruled the  motion,  and  plaintiff's  counsel  excepted. 

Plaintiff's  counsel  then  offered  to  place  Richard  Hobbs  on 
the  stand,  to  prove  the  contract  made  with  Mason  &  Dickin- 
son. The  Court  held  that  such  evidence  would  be  ill^;al ; 
the  said  Hobbs  being  the  attorney  of  the  said  plaintiff 

The  Court  charged  the  jury,  that  if  they  believed  that  there 
was  a  contract  made  between  the  said  Croom  or  his  attor- 
ueys,  to  satisfy  and  cancel  said  mortgage  upon  the  delivery  to 
them  of  good  collateral  notes  to  the  amount  of  the  debt,  then, 
that  if  they  had  tendered  good  notes  to  said  Hines  &  Hobbs, 
they  should  find  for  the  defendant.  To  this  charge  the  coun- 
sel for  the  plaintiff  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff 

The  defendant  then  moved  for  and  obtained  a  new  trial 
on  the  ground  above  stated. 

To  all  the  above  rulings  of  the  Court,andalso  to  the  charge 
so  given  to  the  jury,  the  counsel  for  the  plaintiff  excepted, 

and  filed  his  bill  of  exceptions,  assigning  the  same  as  error 

• 

Lyon  &  Irwin,  for  Mason  &  Dickinson. 

HiNEs  &  Hobbs,  contra. 

By  the  Court — McDonald  J.,  delivering  the  opinion. 

Both  parties  except  to  the  decision  of  the  Court  below  on 
the  motion  for  a  new-  trial.    The  Court  granted  a  new  trial 
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on  the  ground  that  the  verdict  of  the  jury  (which  was  for  the 
plaintiff,)  was  contrary  to  evidence. 

The  defendant's  counsel  having  moved  to  dismiss  the  ap-* 
peal  entered  by  the  plaintiff  in  the  cause^on  the  ground,  that 
the  issue  tried  by  the  jury  was  a  collateral  issue,  and  no  ap- 
peal could  be  taken  from  a  verdict  rendered  on  such  issue, 
and  the  Court  having  refused  the  motion,  the  refusal  of  the 
motion  was  made  a  ground  for  the  new  trial 

After  the  evidence  was  closed,  defendant's  counsel  insis- 
ted, that  he  was  entitled  to  open  and  conclude  the  argument 
of  the  cause  before  the  jury.  The  Court  ruled  otherwise, 
and  this  ruling  of  the  Court  was  also  incorporated  amongst 
the  grounds  taken  in  the  motion  for  a  new  trial  The  Court 
below  overruled  both  grounds. 

[1.]  The  issue  in  this  cause  was  not  ordered  by  the  Court 
to  try  a  matter  collateral  to  the  main  issue,  and  necessary  to 
be  determined  before  the  trial  of  said  main  issue  could  pro- 
ceed ;  but  it  was  an  issue  which  involved  the  plaintiff's  right 
to  recover,  and  was  a  principal  issue.  In  all  such  cases,  the 
party  dissatisfied  with  the  verdict  of  the  jury  may  appeal,  as 
a  matter  of  right,  upon  complying  with  the  terms  imposed 
by  the  statute. 

[2.]  In  regard  to  the  right  to  open  and  conclude  the  ail- 
ment before  the  jury,  we  will  simply  remark,  that  the  bur- 
den of  proof  lay  on  the  plaintiff,  to  prove  his  mortgage  debt, 
as  well  as  all  matters  preliminary  to  his  right  to  have  judg- 
ment of  foreclosure,  and  the  burden  of  proof  thus  resting  up- 
on him,  he  had  the  right  to  make  the  concluding  ailment 
to  the  jury.  On  the  bill  of  exceptions,  therefore,  of  the  de- 
fendants in  the  Court  below,  we  affirm  the  judgment  of  that 
Court 

The  plaintiff  brings  up  the  same  clause,  and  assigns  enor 
on  the  rulings  and  decisions  of  the  Court  during  the  progress 
of  the  trial. 

[3.]  The  plaintiff's  counsel  moved  to  strike  out  the  de- 
fendants' pleds.    The  first  plea  set  out  a  special  contract  be- 
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tween  mortgagor  and  agent  of  mortgagee,  that  the  mortgage 
was  to  be  given  up  and  cancelled,  whenever  the  defendants 
should  turn  over  to  plaintiffs  attorneys  a  sufficient  amount 
of  collaterals  or  notes  which  were  solvent  and  collectable,  to 
pay  off  and  discharge  the  amount  of  the  indebtedness  of  the 
firm  of  Mason  &  Dickinson  to  the  plaintiff  The  plea  avers, 
that  they  paid  to  plaintiff's  attorneys,  in  cash  or  its  equiv* 
alent,  the  sum  of  five  hundred  and  ten  dollars,  and  de» 
livered  also,  in  good  collectable  collaterals,  the  sum  of  nine 
hundred  dollars  or  thereabouts,  and  tendered  to  them  the 
full  amount  of  the  balance  due  on  saiid  mortgage  debt  in  col- 
laterals ;  and  on  their  refusing  to  accept  the  same,  in  compli- 
ance with  said  agreement,  the  defi^dants  ofiered  and  tender- 
ed the  one-half  of  the  balance  due  on  said  deb^  after  deduct* 
ingthe  five  hundred  and  ten  dollars  in  cash,  and  the  nine 
hundred  dollars  in  collaterals  so  paid  and  delivered  befofe 
that  time— in  cash  and  deliver  the  remainder  in  collaterals^ 
provided  the  said  plaintiff's  attorneys  would  cancel  and  de- 
liver up  said  mortgage,  according  to  the  agreement  It  was 
objected  to  this  plea,  that  it  is  not  averred  that  the  collaterals 
which  were  tendered  were  on  solvent  persons  and  coUecta* 
ble,  and  that  they  are  not  brought  into  Court  and  tendered  in 
the  plea.  The  Court  below|[overruled  the  objection.  It  was 
the  contract,  that  the  collaterals  or  notes  were  to  be  solvent 
and  collectable,  and  the  plea  must  show  that  the  collaterals 
tendered  were  of  the  description  bai^ained  to  be  received;  if 
they  were  iv>t^  the  plaintiff  was  under  no  obligation  to  re- 
ceive them.  (The  plea  ought  at  least  to  have  averred  an  of- 
fer to  deliver  them  in  Cou^  In  these  respects  the  plea  is 
defective,  and  ought  to  have  been  stricken  out 

[4.]  The  sayings  of  Hobbs  ought  not  to  have  been  received 
against  the  plaintiff,  except  when  engaged  in  the  performance 
or  execution  of  the  duties  of  his  agency.  The  sayings  of  an 
agent,  except  as  it  forms  a  part  of  a  transaction,'are  not  ad- 
missible against  his  principal.    They  are  then  received  as 
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auxUiaries  in  construing  the  act,  and  arriving  at  the  pur- 
poae^  object,  and  intent  of  the  parties. 

[5.3  The  Court  ought  to  have  charged  the  jury,  that  the 
defendant  should  have  pleaded  that  the  collaterals  or  notes 
solvent  and  collectable,  were  tendered  to  the  plaintiff;  and 
if  he  refused  to  receive  them,  that  they  had  brought  them 
into  Court  or  were  ready  to  bring  them,  to  be  delivered  to  the 
plaintiff  in  discharge  of  tlieir  contract. 

The  plaintiff  was  entitled  to  the  security  which  was  to  be 
substituted  for  the  mortgage,  before  he  could  be  compelled  to 
relinquish  the  security  he  had. 

A  tender  bars  the  action,  but  not  the  right ;  and  upon  be- 
ing pleaded,  and  proof  of  it  being  made  by  the  defendant  on 
the  tiial^  the  plaintiff  would  be  compelled  to  pay  the  costs, 
fsovided  he  did  at  Court  what  he  had  offered  to  do,  and  which 
Ike  plaintiff  had  refused,  and  that  ai^ounted  to  a  compli- 
ance with  his  undertaking  in  all  respects. 

We  overrule  the  other  points  made  by  the  plaintiff  in  er- 
lOT  in  this  case.  We  reverse  the  judgment  of  the  Court  upon 
the  points  indicated,  but  inasmuch  as  it  might  further  the 
ends  of  justice  to  allow  the  case  to  be  re-tried,  we  so  ord^. 

Judgment  reversed. 


Benjamin  0.  Keaton,  plaintiff  in  error,  vs.  Lewis  S.  Mc- 
Gwier, adm'r  of  E.  M.  M.  Greenwood,  dec'd,  defendant 
in  enor. 

[1.]  Where  the  husband  has  been  examined  in  a  case,  the  wife  is  not  admissi- 
ve to  discredit  him,  by  proving  facts,  a  knowledge  of  which  she  acquired  by 
reason  of  the  nHuriage  relation. — BsraaNo  J.  hesitating. 

[SL]  Tbe  mere  failure  of  a  defendant,  to  answer  an  allegation  in  the  bill,  does 
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not  amouat  to  an  admissioa  of  the  allegation,  and  make  it  evidence  against 
him. 

[3.]  Allhoogh  it  may  be,  that  the  trustee  disavows  the  trust,  yet  if  he  ha«  an 
undue  influence  over  the  crstui  qut  trusty  the  statute  of  limitations  does  not 
begin  to  run  in  his  favor,  until  the  cessation  of  that  influence. 

[4]  The  complainant  cannot  avail  himself  of  matter  not  contained  in  the  btU» 
or  in  the  answer,  although  it  may  be  contained  in  the  evidence. 

[5.]  A  receipt  in  full  given  by  the  cestui  que  trust  to  the  trustee,  is  prima  facut 
evidence  of  a  settlement  in  full  between  them  ;  and  consequently,  casts  on 
the  former,  the  burden  of  proving,  that  the  settlement  was  not  in  full. 

[C]  Statutes  of  limitation  obtain  in  a  Court  of  Equity;  and,  to  the  extent  to 
which  they  obtain  there,  they  bind  the  Court. 

In  Equity,  from  Dougherty  county.  Tried  before  Judge 
Allen,  at  June  Term,  1857. 

The  bill  in  this  case,  was  originally  filed  by  Elizabeth  ML 
M.  Greenwood,  against  Benjamin  0.  Keaton,  for  an  account, 
discovery,  relief,  &c.  Upon  the  death  of  Mrs.  Greenwood, 
Lewis  S.  McGwier,  was  appointed  her  administrator  and  made 
the  party  complainant,  and  in  his  name  the  cause  proceeded 
and  came  upon  trial  at  the  June  Term,  1857. 

The  opinion  pronounced  by  the  Supreme  Court  will  be 
fully  understood  from  the  bill  of  exceptions,  which  is  as  fol- 
lows : 

Georgia,  Dougherty  County. 

Be  it  rememberedy  That  during  the  regular  June  Term, 
1857,  of  the,  Superior  Court  of  said  county,  his  Honor  Al- 
exander A.  Allen,  one  of  the  Judges  of  the  Superior  Courts 
of  said  State,  presiding ;  the  cause  of  Lewis  S.  McGwier, 
administrator  of  the  estate  of  Elizabeth  M.  M.  Greenwood 
vs.  Benjamin  0.  Keaton,  being  a  bill  for  discovery,  relief  and 
account,  filed  by  the  said  Elizabeth  M.  M.  in  her  lifetime, 
came  on  to  be  heard  upon  the  pleadings  and  evidence  in 
said  cause,  and  the  parties  having  announced  themselv^ 
ready  for  trial,  counsel  for  the  respondent  moved  the  Court 
to  have  Lindsay  H.  Durham  and  Ambrose  Wrigfat,  two  of 
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the  grand  jurors  in  attendance  and  sworn,  brought  into  Court 
for  the  purpose  of  placing  them  upon  their  voir  dire  to  as- 
certain if  they  were  Uable  to  challenge  for  cause.  The 
Court  granted  the  motion,  and  the  said  Jurors  were  each 
placed  upon  his  voir  dire,  and  asked  whether  he  had  formed 
and  expressed  an  opinion  as  to  which  party  ought  to  prevail 
in  the  cause.  The  juror,  Lindsay  H.  Durham,  answered  in 
the  affirmative,  and  that  his  opinion  was  formed  from  having 
read  the  decision  of  the  Supreme  Court  when  the  case  was 
before  it  on  demurrer ;  he  farther  stated  that  the  opinion  was 
still  on  his  mind.  On  cross  examination,  he  stated  that  if 
he  were  selected  as  a  juror,  he  would  be  governed  by  the 
evidence  alone,  and  not  by  the  opinion.  Counsel  for  defend- 
ant moved  the  Court  to  reject  said  juror  for  cause.  The 
Court  overruled  the  motion,  and  pronounced  said  Lindsay 
H.  Durham  a  competent  Juror,  and  counsel  for  defendant  ex- 
cepted.   ( Waived) 

The  Juror,  Ambrose  Wright,  in  response  to  the  question 
propounded,  stated  that  he  had  formed  and  expressed  an 
opinion  as  to  which  party  ought  to  prevail  in  the  case ;  that 
the  opinion  so  formed  and  expressed  was  still  on  his  mind. 
Oil  cross  examination  he  stated  that  if  selected  to  try  the 
cause,  he  would  be  governed  alone  by  the  evidence,  and  not 
by  the  opinion.  Counsel  for  defendant  moved  the  Court  to 
reject  said  Juror  for  cause ;  the  Court  overruled  the  motion, 
and  pronounced  him  competent.  Both  of  said  jurors  were 
stricken  by  defendant's  counsel    {Waived) 

The  jury  having  been  regularly  empanneled  to  try  said 
cause,  complainant's  counsel  offered  in  evidence  the  deposi- 
tions of  Armijah  Hall,  taken  by  commission  de  bene  esse. 
Counsel  for  defendant  objected  to  the  fourth  cross  interroga- 
tory propounded  to  said  witness,  as  follows :  "  What  were 
defendant's  circumstances  at  the  time  of  receiving  complain- 
ant's effects  into  his  hands  ?  How  much  land  and  negroes 
had  he  ?  What  anlount  of  money  had  he  ?  Was  he  or  not 
at  the  time  &  moneyed  man,  or  known  and  regarded  as  such? 
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Was  he  a  note-shaver,  money-lender,  or  speculator  in  lands  ?'' 
The  Court  overruled  the  objection  and  allowed  the  answer 
to  said  interrogatory  to  go  in  evidence,  and  counsel  for  de- 
fendant excepted.     {Waived,) 

Counsel  for  defendant  objected  to  the  fifth  cross  interroga- 
tory propounded  to  said  witness,  as  follows:  "'At  what  rate 
was  defendant  in  the  habit  of  lending  money  and  in  shaving 
notes  ?''  The  Court  overruled  the  objection,  allowed  the  an- 
swer to  said  interrogatory  to  be  read  in  evidence,  and  coun- 
sel for  defendant  excepted.     (Waived,) 

Counsel  for  complainant  next  ofiered  in  evidence  the  depo- 
sitions of  James  Jeffries,  taken  by  commission  de  bent  esse 
upon  the  application  of  defendant  Counsel  for  defendant 
objected  to  the  sixth  cross  interrogatory  propounded  to  said 
witness  and  the  answer  thereto.  The  interrogatory  was  as 
follows :  "  What  sort  of  speculations  and  operations  did  he 
(defendant)  engage  in  immediately  after  receiving  these  funds 
of  complainant,  and  how  much  has  he  increased  his  proper- 
ty since  that  time  ?''  The  Court  overruled  the  objection, 
permitted  the  answer  to  the  interrogatory  to  be  read,  and 
counsel  for  defendant  excepted.  Counsel  for  defendant  ex- 
cepted to  the  answer  of  said  witness  to  the  eleventh  interro- 
gatory, on  the  ground  that  witness  gave  his  opinion  without 
stating  the  grounds  of  said  opinion.  The  Coiurt  overruled 
the  objection  and  permitted  the  answer  to  be  read,  and  coun- 
sel for  defendant  excepted. 

Counsel  for  complainant  then  offered  in  evidence,  a  deed 
from  Benjamin  0.  Eeaton,  defendant,  to  Elizabeth  AL  M. 
Greenwood,  complainant,  bearing  date  the  12th  day  of  Sep- 
tember, 1839,  and  certificate  endorsed  thereon  of  2d  day  of 
November,  1844.     (Waived.) 

Counsel  for  complainant  then  ofiered  in  evidence  an  ex- 
emplification of  an  action  for  criminal  conversation  brought 
by  Benj.  L.  Greenwood  against  defendant,  in  Baker  Superior 
Court,  and  filed  in  office  14th  November,  1S38.     Counsel  for 
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defendant  objected  to  said  exemplification  going  in  evidence, 
because  irrelevant.  The  Court  overruled  the  objection,  and 
counsel  for  defendant  excepted.     (JVaived.) 

Counsel  for  complainant  next  offered  in  evidence  a  certi- 
fied copy  of  a  deed  purporting  to  have  been  executed  by  de- 
fendant to  Hartwell  H.  Tarver,  for  lot  of  land  number  one 
hundred  and  forty-two,  (142,)  in  the  second  district  of  orig- 
inally Early  county.  Counsel  for  defendant  objected  to  said 
copy  deed  going  in  evidence,  because  the  original  was  better 
evidence.  Complainant  then  introduced  Paul  E.  Tarver  and 
William  Tarver,  exceutors  of  the  last  will  and  testament  ot 
Hartwell  Tarver,  who  testified  that  the  original  was  not  in 
the  possession  of  either  of  them,  but  that  it  was  in  the  pos- 
session of  Alfred  H.  Colquitt,  the  present  owner  of  said  lot 
of  land.  Paul  E.  Tarver  had  been  served  with  subpoena 
duces  tecum  to  produce  said  original  deed  ;  had  a  conversa- 
tion with  complainant  and  counsel  and  did  not  disclose  that 
he  did  not  have  the  deed  before  service  of  subpoena.  The 
Court  overruled  objection  of  defendant's  counsel,  and  per- 
mitted the  copy  deed  to  go  in  evidence,  and  counsel  for  de- 
fendant excepted.    (Waived,) 

The  complainant*s  counsel  introduced  other  testimony,  a 
copy  of  which  is  heretofore  appended  and  incorporated  in 
the  brief  of  testimony : 

* 

1st.  Complainant's  counsel  having  closed  their  case,  coun- 
sel for  defendant  introduced  John  A.  Davis,  David  A.  Vason, 
Thomas  C.  Spicer  and  James  J.  Mayo,  whose  evidence  is 
hereto  appended  and  incorporated  in  the  brief  of  oral  testimo- 
ny. Counsel  for  defendant  also  offered  in  evidence  the  de- 
positions of  Franklin  Beck,  which  were  read  to  the  jury. 
Counsel  for  defendant  then  offered  to  read  in  evidence  the 
answers  of  Mrs.  —  Jeffries,  to  interrogatories  sued  out  in 
this  cause.  Counsel  for  complainant  objected  to  said  an- 
swers being  read,  on  the  ground  that  the  witness  was  the 
wife  of  James  Jeffries,  now  deceased,  and  that  the  object  of 
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the  testimony  was  to  discredit  him.  The  Court^  on  exanain- 
ation  of  the  answers,  sustained  the  objection  and  ruled  out 
all  and  every  part  of  the  answers,  holding  that  the  facts  sta- 
ted were  derived  by  the  witness  from  the  confidential  rela- 
tion of  husband  and  wife,  and  counsel  for  defendant  excep- 
ted. A  copy  of  the  answers  are  hereto  appended  and  incor- 
porated in  the  brief  of  testimony. 

Counsel  for  defendant  then  offered  in  evidence  various  re- 
ceipts— one  for  seven  thousand  five  hundred  dollars,  dated 
12th  September,  1839;  one  for  one  thousand  two  hundred 
and  fifty  dollars  for  lot  of  land  sold  to.  Hartwell  H.  Tarver, 
2d  November,  1844;  one  12th  day  of  September,  1839,  for 
three  hundred  and  fifteen  dollars  for  note  on  Thomas  Hall — 
certificate  1st  day  of  October,  1849,  and  a  mortgage  bearing 
date  14th  day  of  July  1840,  on  a  negro  woman  Martha,  to 
secure  note  for  seven  hundred  dollars;  also,  a  promissory 
*note  on  Thomas  Hall  for  one  thousand  six  hundred  and 
sixty-one  dollars  and  forty-two  cents,  dated  11th  May,  1841, 
and  secured  mortgage  on  real  estate,  copies  of  all  which  are 
hereto  appended  and  incorporated  in  the  brief  of  testimony. 

Counsel  for  defendant  then  read  in  evidence  the  deposi- 
tions of  Hartwell  H.  Tarver  to  interrogatories,  and  introdu- 
ced as  witness  for  defendant,  Thomas  P.  Smith  and  Dfury 
W.  Ledbetter,  whose  evidence  is  stated  in  brief  of  oral  tes- 
timohv. 

2d.  Counsel  for  defendant  then  closed  ;  and  the  case  being 
closed  on  both  sides,  the  Court  charged  the  jury  that  the  biU 
and" answer  in  equity  causes,  served  the  purpose  of  both 
pleading  and  evidence,  and  that  the  allegations  of  the  biU 
not  denied  by  the  answer  were  to  be  taken  as  true ;  to  which 
charge  counsel  for  defendant  excepted. 

Charges  given  on  the  request  of  KeatorCs  counseL 

Si  Counsel  for  defendant  requested  the  Court  in  writing 
to  charge  the  jury,  that  when  the  cesttii  que  trust  is  undemo 
legal  disability,  and  competent  to  act  for  himself,  and  is  himr 
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self  the  party  creating  or  coQfering  the  trust,  he  is  competent 
to  release  or  discharge  the  trust  And  if  such  a  cestui  que 
trust  execute  a  receipt  in  full,  it  is  evidence  of  a  settlement, 
and  the  burden  of  showing  such  settlement  to  have  been 
produced  by  fraud  or  undue  influence,  is  upon  the  party  at- 
tacking it  The  Court  so  chained,  but  qualified  said  charge 
to  the  jury,  that  before  a  receipt  so  given  could  shift  the  bur- 
den of  proof,  it  must  appear  to  have  been  given  on  a  full 
and  fair  settlement,  if  suspicion  have  attached  to  the  trans- 
action ;  to  which  charge  and  refusal  to  charge,  counsel  for 
defendant  excepted. 

4th.  Counsel  for  defendant  farther  requested  the  Court  in 
writing  to  charge  the  jury,  that  if  the  defendant  in  his  an- 
swer  denied  receiving  the  money,  notes  and  cotton  upon  the 
trusts  chained  in  complainant's  bill,  such  denial  was  respon- 
sive to  the  bill,  and  was  evidence  for  the  defendant  equal  to^ 
the  testimony  of  I  wo  witnesses  or  one  witness  with  corrobo- 
rating circumstances.  The  Court  so  charged,  but  qualified 
said  charge  as  requested,  and  charged  the  jury  that  such  de- 
nial was  responsive  to  the  bill,  and  to  be  taken  as  evidence 
in  the  manner  stated,  unless  the  trust  was  admitted  in  other 
pcMTtions  of  the  answer;  to  which  charge  and  refusal  to 
charge,  counsel  for  defendant  excepted. 

5tb.  Counsel  for  defendant  requested  the  Court  in  writing 
to  charge  the  jury,  that  though  the  relation  of  trustee  and 
cestui  que  trust  may  have  existed  between  the  parties,  yet  if 
the  jury  believed  from  the  evidence  that  the  defendant  had 
disavowed  the  trust  from  September,  1839,  and  denied  owing 
complainant  any  thing,  and  she  had  knowledge  of  such  de« 
nial,  it  is  a  good  bar  in  equity  to  her  right  of  recovery,  on  the 
ground  of  lapse  of  time.  The  Court  so  charged,  and  by  way 
of  qualification  of  said  request,  charged  that  the  disavowal 
in  September  1839,  must  have  been  upon  a  full  and  fair  set- 
tlement to  constitute  a  starting  point  for  the  securing  of  the 
statute  of  limitations ;  to  which  charge  and  refusal  to  charge, 
counsel  for  defendant  excepted. 
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6th.  Counsel  for  defendant  farther  requested  the  Court  in 
writing  to  charge  the  jury,  that  complainant  having  by  her 
bill  repudiated  the  deed  executed  by  defendant  to  complain- 
iant  in  1839,  and  alleged  in  her  bill  that  said  deed  was  made 
for  a  purpose  foreign  to  the  alleged  trust ;  she  is  concluded 
•by , her  pleadings  from  relying  upon  said  deed  as  a  continuar 
lion  of  said  alleged  trust.  The  Court  refused  to  charge,  and 
counsel  for  defendant  excepted. 

7th.  Counsel  for  defendant  farther  requested  the  Court  in 
•writing  to  charge  the  jury,  that  if  they  believed  from  the  evi- 
dence that  the  deed  of  defendant  to  complainant  was  made 
for  the  purpose,  (and  so  stated  by  the  parties,  of  a  settlement 
of  the  original  trust,  said  deed  cannot  be  relied  upon  as  a 
continuation  of  said  original  trust.  The  Court  refused  so  to 
jcharge,  and  counsel  for  defendant  excepted. 

6th.  Counsel  for  defendant  farther  requested  the  Court  in 
-Tin'iting,  to  charge  the  jury,  that  if  they  believed  from  the 
evidence,  that  complainant  received  from  defendant  the  pn>- 
oeeds  of  Lot  No.  142,  in  the  second  district,  sold  to  Hartwell 
H.  Tarver  in  1844,  and  dealt  with  the  other  lands  subsequent 
4o  that  time,  as  her  own,  such  acts  amount  to  a  rea^nitioQ 
.i^d  ratification  by  her  of  the  settlement  made  in  1839,  and 
throws  the  burden  upon  complainant  of  showing  that  in  so 
.doing  she  acted  in  ignorance  of  her  rights.  The.Courf  re- 
fttsed  so  to  charge,  and  counsel  for  defendant  excepted. 

Charges  giveji  on  the  request  qf  McGwier^s  counsel 

9.  Counsel  for  complainant  requested  the  Court  in  writing, 
to  charge  the  Jury,  that  if  they  were' satisfied  the  relation  of 
'  trustee  existed  at  first  between  the  parties,  and  were  also  sat- 
isfied that  when  the  deed  was  made  in  September  1839  end 
th€[  receipt  then  taken,  it  was  not  intended  as  a  settlem^m, 
and  was  not  an  actual  settlement  between  the  parties  of  the 
:  4>riginal  fund,  then  so  far  as  these  acts  are  ooncemed  they  do 
•not  disturb  or  bring  to  a  close  that  relatioa    Which  diMge 
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the  Court  gave  a»  requested,  and  counsel  for  defendant  ex- 
cepted. 

lOth.  Counsel  for  complainant  farther  requested  the  Court 
in  writing  to  chaise  the  Jury,  that  if  they  believed  said  deed 
and  receipt  in  Sept  1839  were  intended  as  a  settlement  in  any 
respect  and  to  any  extent,  and  that  the  relation  of  trustee 
and  cestui  que  trust  was  then  existing  and  that  the  amount 
then  due  by  Keaton  of  the  trust  fund,  was  97,500,  and  that 
there  was  any  fraud,  concealment  or  advantage  taken  by 
Keaton  in  his  character  as  trustee,  the  Jury  may  discard 
and  set  aside  said  settlement.  Which  charge  the  Court  gave 
as  requested,  and  counsel  for  defendant  excepted 

llth«  The  Court  farther  charged  the  Jury  as  a  proposition 
applicable  to  this  case,  that  in  settlements  between  trustee 
and  cestui  que  trust  which  are  attacked  or  impeached  for 
fraud,  or  not  being  a  bonajid^  settlement,  the  weight  is  up- 
on  the  trustee  to  show  the  fairness  of  the  settlement  To 
which  chaise  counsel  for  defendant  excepted. 

12th.  Counsel  ffor  complainant  requested  the  Court  to 
charge  the  jury,  that  if  they  believed  that  the  setttement  as 
-cmitained  in  the  deed  was  not  a  bona  fide  settlement,  but  was 
nevertheless  intended  by  Keaton  and  not  by  Mrs.  Greenwood 
to  represent  the  original  trust  fund,  and  that  Keaton  went  on 
and  undertook  and  did  sell  atiy  part  of  said  lands  as  Mrs. 
Greenwood's  agent,  and  as  he  would  sell,  would  by  himself 
or  by  his  directions,  have  the  numbers  so  sold  stricken  from 
the  deed,  that  these  acts  continued  and  kept  in  existence  the 
original  trust  Which  chaise  the  Court  gave  as  requested, 
and  counsel  for  defendant  excepted. 

13tb.  Counsel  for  complainant  farther  requested  the  Court 
to  charge  the  jury,  that  if  they  believed  when  the  receipt  on 
the  back  of  the  deed  of  November  1844  was  given  by  Mrs. 
Oreenwood,  that  it  relates  entirely  to  the  money  for  the  sale 
of  the  lands,  that  such  a.  receipt  does  not  end  the  trust,  and 
ti^iat  the  proof  shows  the  land  brought  and  was  by  Keaton 
paid  over  to  Mrs.  Greenwood  he  is  entitled  to  a  credit  for  on 

15    VOL.  xxrv. 


226  SUPREME  COURT  OF  GEORGIA. 


Kcaton  vs.  M  cGwicr,  adm'r. 


the  trust  fund.  Which  charge  the  Court  gave  as  requested^ 
and  counsel  for  defendant  excepted. 

14th.  Counsel  for  complainant  farther  requested  the  Court 
to  charge  the  jury,  that  if  they  believed  the  relation  of  trus- 
tee and  cestui  que  trust  existed  at  the  making  of  the  deed  in 
September,  1839,  and  that  the  trust  fund  then  held  by  Kea- 
ton  for  Mrs.  Greenwood  amounted  to  $7,500,  and  if  the  jury 
believe,  from  the  answer  of  defendant  setting  forth  his  acts 
touching  said  deed  from  first  to  last  that,  at  the  time  he 
first  made  it,  he  intended  it  only  as  a  security  for  the  trust 
fund,  then  the  jury  may  regard  said  deed  as  written  evidence 
under  seal  of  the  trust  Which  said  chaise  the  Court  gave 
as  requested,  and  counsel  for  defendant  excepted. 

15th.  Counsel  for  complainant  farther  requested  the  Court 
to  charge  the  jury,  that  in  Courts  of  Equity  statutes  of  limita- 
tion do  not  obtain,  but  it  is  in  the  discretion  of  a  Court  of 
Equity  to  act  by  analogy  and  apply  the  same  statutory  bar 
that  would  exist  in  a  Court  of  law,  that  how  this  discretion 
is  to  be  exercised  must  depend  upon  the  circumstances  of 
each  particular  case,  and  these  circumstances  are  mainly  the 

nature  of  the  transaction,  the  time  that  has  elapsed  if  unne- 

J' 

cessarily  long,  and  the  impossibilities  to  get  evidence  from 
the  lapse  of  time.  Which  charge  the  Court  gave  as  request- 
ed, adding  at  the  conclusion  of  said  charge,  the  words  ^  as 
already  charged" — [See  charge  as  incorporated  in  grounds 
for  new  trial] — and  counsel  for  defendant  excepted. 

16th.  The  Court  farther  chained  the  jury  as  requested  by 
complainant's  counsel,  that  if  they  believed  from  the  evi- 
dence thut  the  trust  once  existed  and  that  any  portion  of  the 
trust  fund  was  still  in  the  hands  of  defendant  at  the  time  of 
filing  said  bill,  or  within  four  years  of  the  filing  of  the  same, 
that  the  original  tru^t  still  exists,  and  is  not  barred  by  the  sta- 
tute of  limitation — that  it  matters  not  in  what  shape  the  fuud 
may  exist,  whether  money  or  land,  it  is  the  same,  if  the  pro- 
ceeds of  the  original  trust  fund.  To  which  charge  as  given,, 
counsel  for  defendant  excepted. 
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17th.  The  Court  farther  charged  the  jury  as  requested  by 
counsel  for  complainant,  that  if  they  believed  from  the  evi- 
dence that  the  trust  continued  after  the  deed  and  receipt  of 
1839,  then  the  receipt  on  the  back  of  the  deed  does  not  con- 
stitute a  point  at  which  the  statute  of  limitations  will  begm 
to  run  against  the  original  trust,  as  defendant  only  pleads  it 
as  a  bar  to  the  investigation  concerning  the  sales  of  lands. 
To  which  charge  as  given,  counsel  for  defendant  excepted. 

18th.  The  Court  farther  charged  the  jury  as  requested  by 
complainants  counsel,  that  if  they  believed  the  deed  to  the 
lands  was  made  merely  to  secure  the  trust  fund,  or  to  deceive 
the  public,  and  was  in  fact  not  a  settlement,  or  if  they  be- 
lieve the  value  of  the  lands  was  grossly  overrated  by  defend- 
ant to  complainant,  and  that  she  was  induced  to  accept  them 
as  a  settlement  by  her  confidence  in  him  and  his  power  over 
her,  and  that  he  did  not  deal  fairly  and  bona  fide  with  her, 
then  it  was  not  such  a  settlement  as  will  protect  the  defend- 
ant under  the  statute  of  limitations.  To  which  charge  as 
given,  counsel  for  defendant  excepted. 

19th.  The  jury  returned  a  verdict  for  complainant;  wheie- 
upon,  counsel  for  defendant,  during  the  said  term  and  before 
the  adjournment  thereof,  moved  for  a  new  trial  in  said  cause, 
on  the  grounds  of  error  in  the  several  rulings  and  decisions 
of  the  Court  as  aforesaid,  and  upon  the  additional  grounds 
that  the  jury  found  contrary  to  equity  and  contrary  to  evi- 
dence; which  motion  was  overmledby  the  Court,  and  coun- 
sfA  for  defendant  excepted. 

And  counsel  for  defendant,  on  this  the  19th  day  of  June, 

1857,  being  within  thirty  days  from  the  adjournment  of  the 

said  term   of  said  Court,  tenders  his  bill  of  exceptions,  and 

says  that  the  Court  erred  in  the  several  rulings  and  decisions 

aforesaid. 

And  as  the  facts  aforesaid  do  not  appear  oi  record,  the  de- 
fendant by  his  counsel  prays  that  his  bill  of  exceptions  may 
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be  signed  and  certified  as  required  by  the  statute  in  such 
cases  made  and  provided.  , 

Wabren  &  Wabben;  P.  J.  Strozier  and  W.  M.  Slaugh- 
ter, for  plaiutfff  in  error. 

Lyon  &  Clarke  ;  and  Vason  &  Davis,  contra. 
Bj/  the  Court — Bennino,  J.  delivering  the  opinion. 

Was  the  testimony  of  Mrs.  Jeffries  admissible  ?  The  Cowl 
below  held  that  it  was  not. 

The  testimony  of  Mr.  Jeffries,  her  husband,  had  been  read 
by  the  complainant;  and  the  only  effect  the  testimony  of 
Mrs.  Jeffries,  offered  by  the  defendant,  could  have  had,  wonid 
have  been,  to  discredit  Mr.  Jeffries.  *  : 

[1.]  This  being  so,  the  testimony  of  Mrs.  JeiMes,  w«^ 
according  to  Rex  vs.  Clovigerj  (2  T.  B.  263  ;J  and  Stein  tpsa 
Bowman  et  aL  f  13  Pet.  818,)  not  admissible.  Thb  Cooti 
will  follow  these  cases,  and  affirm  the  judgment  of  the  Court 
below;  but  I  must  say,  that  it  will  do  this,  so  far  as  I  an 
concerned,  with  extreme  reluctance  and  dissatisfaction.  Set 
Bex  vs.  Bathwicky  (2  B.  Sr  Ad.  630, 647  ;)  Rex  vs.  AtlSktints^ 
fe  M.  4*  S.  194  ;J  1  Green.  Ev.  §  342,  §  254,  and  cases  cited. 
I  am,  still  open  to  argument  on  the  point 

The  Court  told  the  jury,  "  that  the  allegations  of  the  bill, 
not  denied  by  the  answer,  were  to  be  taken  as  true," 

In  this,  the  Court,  we  think,  was  wrong,— even  if  th«re 
had  been  no  answer  at  all,  and  the  bill  had  been  taken  as 
confessed,  the  plaintiff  would  not  have  had  the  right  to  U8^ 
the  bill  as  evidence,  until  he  had  filed  his  own  affidavit  ^  oi 
what,  he"  might  ^  know  or  believe,  the  defendant  coukl^  w 
ought  t9  answer."  I  Eq.  Rule^  2  KeL  481.  It  cannot  be, 
ibatthe  defendant  .injures  his  conaition  in  this  respect^  fcj 
putting  in  an^answer,  and  one  so  full,  that  it  is  not  es^^^pftd 
tou 

The  /Judiciary  Act  of  1799,  seems  to  contemplate^  tibial 
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» 


^  the  facts  in  the'*  "bill,"  have  to  be  ^tdiken  pro  cort/essOj 
before  they  can  be  used  as  evidence,  in  obtaining  a  decree. 
Pr.  Dig.  447. 

I  do  not  know  of  any  English  authority,  tjiat  goes  further 
than  this,  that  if  a  defendant  answers,  that  he  believes  a  state- 
ment in  the  bill  to  betrue^  the  Court  will  treat  the  statement 
as  true.  And  there  is  other  authority  saying,  that  even  this 
18  going  too  far.  Potter  vs.  Potter,  3  ^tk,  719;  Hill  vs. 
Bmney^  6  Ves,  738/  Hood  vs.  Pymm,  4  Sim.  101.  In  this 
Iwt  ease,  the  bill  alleged  a  will ;  the  answer  was  silent  as 
to  this  all^aiion ;  at  the  hearing,  no  proof  of  the  will  was 
made;  the  Court,  for  the  want  of  this  proof,  dismissed  the 
UUl 

^K  mefs  statemeni,  however,  in  an  answer,  that  a  defend- 
ant has  been  informed,  that  a  fact  is  as  stated,  without  an 
aaswer  as  to  his  belief  concem-ing  it,  will  not  be  such  an  ad- 
labwiw^  as  can  be  read  as  evidence  of  the  fact"  %  DanL 
CK.  Pr.  402. 

il  seems  that  there  are  some  American  cases  that  recogiuze 
a  diflerent  rule.  What  authority  they  have  for  doing  so,  I 
am  Dot  awai)e  o£    3  (}reen  Ev.  §  276,  and  cases  cited. 

ft.]  We  think,  that  this  charge  was  erroneous. 

Charges  given  on  the  requests  of  Keaton^ s  cormsel. 

It  is  not  perfectly  clear,  what  the  Court  meant,  by  the  quali- 
fication it  gave  to  the  first  of  these  requests.  We  think  the 
whole  charge  would  have  been  better,  if  it  had  been  some- 
thing to  this  effect ;  that  a  receipt  in  full  given  by  even  a 
ces^vi  que  trusty  to  his  trustee,  is  prima  facie  evidence  of  a 
settlement  between  them,  and  throws  on  the  cestui  que  trust, 
the  burden  of  showing  the  receipt  to  have  been  obtained  by 
ftaud,  by  undue  influence,  (a  thing  easily  growing  out  of  such 
k  relation  as  that  of  trustee  and  cestui  que  trust,)  or  to  have 
lleeb  obtained  in  some  other  improper  way ;  but  that,  when 
the  case  is  oue  brought  by  a  cestui  que  tru^t  against  a  trus- 
tfeb;  Ics^' WWcnce  is  needed  to  show  the  receipt  to  have  been 
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thus  obtained,  than  is  needed,  when  the  case  is  one  between 
persons  not  occupying  toward  each  other,  such  a  relation. 

If  a  receipt  in  full  is  not  sufficient  to  cast  the  onus,  it  is  a 
thing  not  worth  taking ;  for  that  is  the  least  effect  it  can 
have.  And  to  say  that  a  receipt  in  full,  when  given  by  a  ce*- 
tui  que  trust  to  his  trustee,  is  to  have  7io  effect,  is  to  say  that 
the  former  is  not  competent  to  give  to  the  latter  such  a  re- 
ceipt. 

The  qualificatipn  given  to  the  second  of  these  requests, 
was,  no  doubt,  right,  if  the  facts  were  such  as  to  authorize  it 

The  Counsel  for  McGwier  insist,  that  certain  parts  of  the 
answer,  by  implication,  admit  the  trust  as  alleged  in  the  bill; 
especially  the  part  of  the  answer  in  which  Keaton  says,  to 
her,  that  if  "  he  took  the  notes  on  condition  that  he  woaM 
manage  them  for  her,  it  would  not  change  their  relations/' 
&c.  This  the  counsel  for  Keaton,  deny.  The  issue  is  one, 
that  may  be  settled  by  an  amendment  to  the  answer,  stating 
more  fully  what  the  defendant  meant  by  these  expressions. 

I  doubt,  myself,  whether  the  expressions,  as  they  stand, 
are  susceptible  of  the  construction  put  upon  them,  by  Mc- 
Gwier's  counsel.  If  the  evidence  of  Jeffries  is  true,  the  talk 
between  Keaton  and  Mrs.  Greenwood,  about  these  notes,  was 
intended  by  secret  preconcert,  for  a  very  different  purpose. 

The  qualification  to  the  third  of  these  requests,  was,  we 
think,  erroneous. 

It  is,  generally,  true,  that  if  the  trustee  disavows  the  trust, 
and  such  disavowal  is  known  to  th&  cestui  que  trusty  the  sta- 
tute of  limitations  begins  to  run  in  favor  of  the  trustee. 
This  principle  applies,  not  only  where  there  has  been  a  "full 
and  fair  settlement"  ;  but  even  where,  there  has  been  no  set- 
tlement at  all.  It  must  apply,  then,  where  there  has  been 
some  settlement,  even  one  not  "  full  and  fair." 

[3.]  An  exception  to  the  rule,  is,  where  the  cestui  que  trust 
labors  under  an  undue  influence  proceeding  from  the  tma- 
tee.  A  qualification  of  the  request,  to  the  following  effect, 
would  therefore,  have  been  proper,  viz :  That  if  Keaton,  at 
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the  time  of  such  disavowal,  had  over  Mrs.  Greenwood,  such 
an  undue  influence,  that  it  operated  to  deter  or  prevent  her, 
from  asserting  her  rights  against  him,  by  suit,  then  the  sta- 
tute did  not  begin  to  run  against  her,  until  the  cessation  of 
that  influence.  Percel  vs.  McNamara,  14  Fe*,  91;  9  Ves. 
292  ;  Lcidy  Ormand  vs,  Hutchinson^  13  Ves,  47;  fVoodvs, 
Dcumsy  18  Ves.  120  ;  Taylor  and  others  vs.  Obee,  ^  Price,  83: 

Something  further  on  this  point  hereafter. 

The  fourth  of  these  requests,  was,  ^that  complainant  by 
her  bill,  having  repudiated  the  deed  executed  by  defendant 
to  complainant  in  1839,  and  alleged  in  her  bill,  that  said 
deed  was  made  for  a  purpose  foreign  to  the  alleged  trust ; 
she  is  concluded  by  her  pleadings  from  relying  on  said  deed, 
as  a  continuation  of  said  alleged  trust"  This  request  the 
Court  refused. 

There  are  allegations  in  the  bill,  which  amount  to  this, — 
that  the  deed  was  made  by  Keaton  to  Mrs.  Greenwood,  ex- 
clusively to  serve  his  own  purpose,  viz:  to  save  the  land  con- 
tained in  the  deed,  from  the  crirn.  con.  suit  of  her  husband 
against  him,  Keaton ;  and  that  she  never  accepted,  or  claim- 
ed,  the  land  as  her  own. 

These  allegations  are  denied  by  the  answer.  They  are 
not  proved  by  any  witness.  A  different  thing  from  what  they 
import,  is  proved  by  a  witness,  Jefiries.  He  proves,  that 
^^ Keaton  said  to  Mrs.  Greenwood,  that  her  husband  had 
sued  him,  and  he  feared  would  ruin  him,  and  he  was  anxious 
to  secure  her,  in  case  he  was  ruined,  and  that  he  would  turn 
over  to  her  these  lands,  mentioned  in  the  deed."  This  seems 
to  be  as  much  as  to  say,  that  the  lands  were  turned  over  to 
Mrs.  Greenwood,  by  Keaton,  not  to  save  them  from  the  crim. 
con.  suit,  as  she  said  they  were ;  nor,  to  pay  her,  what  he 
owed  her,  as  he  said  they  were;  but,  to  secure  her  in  what 
he  owed  her;  she  pleads  one  thing;  he  pleads  another  thing; 
the  witness  proves  a  third  thing.  This  third  thing  is  such, 
that  it  might  be  evidence  of  a  continuation  of  the  trust,  if 
th  ere  was  a  trust 
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Nbw,  the  pleadings  'being  sach  as  they  were,  couM  she 
arait  herself  of  this  probf,  and  make  this  third  thing,  thongh 
out  of  the  record,  a  part  ef  her  case  ? 

[4.]  *^Itisnot  only  necessary  that  the  substance  of  the 
case  tnad^  by  each  party,  should  be  proved,  but  it  must  "be 
substantially  the  same  case  as  that  which  he  has  stated  upon 
the  record;  for  the  Court  will  not  allow  a  party  to  be  tafren 
by  surprise  by  a  case  proved  on  the  other  side,  different  from 
that  set  up  by  hjm  in  the  pleadings.**    2  Dan.  Ch.  Pr.  419. 

This  position  is,  no  doubt  true;  it  is  well  supported  by 
authorities.  See  Lindsay  vs.  Lynch^Z  Sch.  4*  Ltf-  1,  andtfce 
other  cases  cited  by  Daniel 

Even  if  this  third  thing  appeared  in  the  anstvcTy  it  would 
be  doubtful  whether  the  complainant  could  avail  himself  of  it, 
without  having  first  amended  his  bill  by  adopting  Ae  thfo^; 
zs  a  part  of  his  case;  2  DanH  Ch.  Pr.  419, 420;  1  do.  513  ; 
Stor.Eq.  PI  §§  264,  394  n.  1 ;  1  Russ.  359;  Mit.  Eq;  39. 

We  think,  then,  that,  as  the  bill  stood,  this  fourth  request 
was  a  proper  one ;  and,  therefore  that  the  Court,  in  rejecting 
it,  erred. 

The  bill,  however,  is  amendable;  and  the  complaitiaBt 
may  adopt  this  third  thing  as  a  part  of  his  case,  if  he  chooses 
to  do  so.  * 

We  think,  that  the  Court  should  have  given  in  cbaige^  the 
^h  of  these  requests.    The  proposition  contained  in  it  seimid 
to  me,  to  be  self-evident 

It  is  not  meant  to  be  said,  that  the  deed  may  not  be  used 
as  evidence,  on  the  question  of  fraud,  or  that  of  undue  infta* 
ence,  in  what  took  place  at  the  tinie  when  the  deed  was 
made.        • 

The  sixth  of  these  requests  required,  as  we  think,  modifr- 
cdtion — a  modification  which  would  have  made  it^substair- 
lially  as  follows ;  that  if  Mrs.  Greenwood  received  from  Kb^ 
ton,  the  proceeds  of  the  sale  of  lot  No.  142,  sold  to  Tarv* 
in  1844,  and  subs^uendy  to  that  time,  dealt  with  the  ether 
lands  as  her  own ;  these  acts,  if  they  weie  done  fsedf ^smA 
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ii#l  in  oonseqoenee  of  an  ondue  iofluence  proceeding  from 
KealoD,  weare  acts  in  recognitioQ,  and  ratification,  of  the  set* 
tlement  made  in  1839 ;  and,  therefore,  were  acts  which  casi 
upon  her,  the  burden  of  showing  something  to  anzKi)  this 
cdbct  of  theirs ;  as,  that  they  were  done  by  her  in  ignorance 
of  her  rights,  or  through  some  mistime ;  or  by  the  fraud  of 
JKaaton. 

Whether  there  was  undue  influence,  ignorance,  mistake^ 
fraud,  or  any  thing  else,  to  neutralize  these  acts,  w^re  ques* 
tions  for  the  jury.  But  the  acts,  if  left  without  neutraiiza* 
tiao,  were  such,  that  they  amounted  to  a  recognition  and 
ratification  of  the  receipt  of  ISSI^,  as  a  settlement,  by  Mta. 
Greenwood.  This  I  think,  must  be  clear.  The  pleadings 
hamg  as  they  are,  hotw  else  are  acts  treating  the  land  as  her 
awn  to  be  accounted  for?  If  the  bill  had  said,  (in  accord* 
anoe  with  Jewries'  testimony,)  that  the  object  of  the  dee«l 
of  I83»j  was^  to  aeeure  Mrs.  Greenwood,  tfa«  case  might  be 
di&sent 

Charges  given  on  the  requests  of  McCrwier*s  counsel. 

The  propositions  contained  in  ihejirst  and  second  of  these 
requests,  seem  to  us,  to  be  true.  These  propositions  were 
not  denied  before  us  by  Keaton's  counsel. 

In  connection  with  these  propositions,  (as  it  seiems,)  the 
Conn  told  the  jury,  '^  that  in  settlements  between  trustee  and 
cestui  que  trust,  which  are  attacked,  or  impeached,  for  fraud, 
or^not  being  a  bona  fide  settlement,  the  weight  is  upon  the 
trustee,  to  show  the  fairness  of  the  settlement." 

We  understand  the  Conrt  to  mean  by,  "  attacked  or  im» 
peached^'  attacked  or  impeached  hy pleading — by  mere  a/fo. 
gations  in  the  bill — ^not  attacked  or  impeached,  by  proqf. 
See  charge  preceding  any  request  And  taking  this  to  be 
the  meaning  of  the  Court,  we  think,  that  the  Court  erred  m 
diis  charge; 

To  say,  that  a  receiptin  full,  given  by  the  cestui  que  trust 
tOf  the  trustee,  does  not  avail  even  to  cast  on  the  cestui  que 
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trust  the  burden  of  showing,  that  he  did  not  leceiTC  all  thai 
he  was  entitled  to,  is  to  say,  that  such  a  receipt  between  such 
pairties  is  worthless^  is  to  encourage  trustees  to  hold  back  the 
trust  fund,  until  it  is  forced  out  of  them  by  suit     (SuprcL) 

[5.]  We  think,  that  a  receipt  in  full,  given  by  a  cestui 
que  trust  to  his  trustee,  is  prima  facie  evidence  of  a  set- 
tlement in  full  between  them;  and,  consequently,  that 
such  a  receipt  casts  upon  the  cestui  que  trust,  the  burden  of 
making  some  proofs  that  there  was  not  a  settlement  in  fiiU 
between  them. 

Of  course  this  must  be  taken,  as  referring  to  the  case  in 
which  the  cestui  que  trust  acts  freely  and  not  under  an  un- 
due influence  of  any  sort,  proceeding  from  the  trustee. 

The  third  of  the  complainant's  requests  was,  as  we  think, 
not  authorized  by  the  pleadings.  There  is  no  statement  in- 
the  bill,  or  in  the  answer,  to  the  effect — ^^  that  the  settlement 
as  contained  in  the  deed,  was  not  a  bona  fide  settlement,  bnt 
was  nevertheless  intended  by  Keaton,  and  not,  by  Mrs. 
Greenwood,  to  represent  the  original  trust  fund.*'  See  above 
point,  &c. 

The  fourth  of  these  requests,  when  confined  to  the  case 
made  by  the  bill,  was  not  amiss.  That  case  was,  that  Mnu 
Greenwood  had  entrusted  $8,000  to  Keaton,  to  be  managed 
by  him  for  her,  and,  sometime  afterwards,  had  taken  from 
him  a  deed  conveying  to  her  some  of  his  lands,  not  in  pay- 
ment of,  or  security  for  this  sum,  but  to  save  the  land  from 
a  crim.  con.  suit  of  her  husband  against  him.  Here  was  a 
trust,  and  one  with  which  the  deed  had  no  connection.  The 
receipt,  (or  rather  certificate,  perhaps,)  was  as  follows : 

"  Georgia,  Baker  County  : ,  This  is  to  certify,  that  the 
within  numbers  in  this  deed  that  is  marked  out,  has  been 
sold  by  B.  0.  Keaton  for  me,  and  the  proceeds  turned  over 
to  me,  by  him,  the  said  B.  0.  Keaton,  this  the  8d  day  of  No- 
vember, 1844.  E.  M.  M.  GREENWOOD. 

Test :  James  Jeffries." 
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The  date  of  the  deed  was  the  12th  of  September,  1839. 
There  does  not  seem  to  be  anything  in  such  a  receipt,  to 
cause  the  receipt  itself,  to  end  the  trust,  however  much  there 
may  be  in  it,  tending  to  show,  that  a  thing  other  than  the 
receipt,  bad  already  ended  the  trust,  namely, — the  deed. 

The  case  made  by  the  testimony  of  Jeffries,  was  different 
According  to  that,  the  deed  was  made,  to  secure  the  payment 
of  the  trust  funds  to  Mrs.  Greenwood.  The  receipt  shows, 
that  Mrs.  Greenwood  got  the  money  arising  from  the  sale  of 
a  part  of  the  lands  contained  in  the  deed.  To  the  extent  to 
which  this  money  went — the  trust  was  extinguished.  Ac- 
cording to  this  case,  tlien,  we  may  say,  that  the  receipt /7ar- 
tially  ended  the  trust 

The  fifth  of  these  requests  was  erroneous,  whether  we 
take  the  case  made  by  the  bill,  or  the  case  made  by  the  an- 
swer. 

According  to  the  bill,  Keaton,  (as  well  as  Mrs.  Greenwood,) 
intended  the  deed  only  as  a  means  of  saving  his  land  from 
the  crim.  con.  suit  According  to  the  biUj  then,  it  could  not 
be  true,  that  he  "intended  it,  only  as  a  security  for  the  trust 
fund." 

According  to  the  answer,  the  deed,  together  with  a  negro 
girl,  and  a  gray  mare,  was  given  by  Keaton  to  Mrs,  Green- 
wood, and  was  accepted  from  him,  by  her,  as  "a  full,  fair, 
complete,  final,  and  bonajide  settlement  of  all  monied  trans- 
actions, debts  of  whatever  kind,  or  nature ;  and  a  surrender 
of  all  fiduciary  relations  of  whatever  character  or  name,  be- 
fore that  time  existing;  and  that  it  was  so  understood  by  the 
complainant  and  defendant." 

It  is  true  that,  McGwier's  counsel  say,  that  a  part  of  Kea- 
ton's  answer  admits,  by  implication,  that  there  was  original- 
ly a  trust ;  but  I  am  confident,  that  it  cannot  be  said,  that 
this,  or  any  other  part,  of  the  answer,  admits  by  implication, 
that  a  trust  continued  to  exist  qfter  the  making  of  the  deed. 
This  part  of  the  answer  has  been  referred  to  above. 

According  to  the  answer^  then,  it,  equally,  is  not  true,  that 
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Keaton  **  intended'*  the  deed  ^'only  as  a  security  for  the  trust 
ftind."  And  even  if  there  was,  in  the  answer,  but  not  in  the 
bill,  a  statement  to  the  effect,  that  Keaton  intended  the  deed 
only  as  a  security  for  the  trust  fund,  it  would  be  extremely 
doubtfnl,  whether  the  complainant  could  avail  himself  of 
the  statement    See  point  4. 

To  make  such  a  request  as  this  proper,  it  will  be  necessary 
to  amend  the  bill,  by  stating,  that  Keaton  **  intended**  the 
deed  **only  as  a  security  for  the  trust  fund."  See  above 
point  4. 

£6.]  The  sixth  of  these  requests  went,  we  think,  too  far. 
Statutes  of  limitation  do  obtain  in  a  Court  of  Equity ;  and,  to 
the  extent  to  which  they  so  obtain,  a  Court  of  Equity,  has 
no  discretion  to  dispense'  with  them,  but  is  bound  by  them. 
True,  it  is  said,  that  a  Court  of  Equity  **  acts  by  analogy,**  to 
these  statutes.  (1  Stor.  Eg.  Jur.  §  64  a,)  But  this  must 
mean,  that  a  Court  of  Equity  is  bound  so  to  act,  whenever  a 
proper  case  arises. 

In  a  Court  of  Equity,  however,  these  statutes  are  not  allow- 
ed to  extend  to  every  case,  to  which  they  extend  in  a  Court 
of  Law.    In  a  Court  of  Equity,  they  are  not  allowed  to  ex- 
tend to  cases  of  fraud  whilst  the  fraud  remains  undiscovered ; 
or,  to  cases  in  which,  the  injured  party  lives  under  an  influ- 
ence proceeding  from  the  other  party,  which  is  so  great  as  to 
be  **  nndue.**    I  do  not  know  of  any  rule  which  defines, 
what  is  the  amount  of  this  influence,  that  it  takes  to  make 
the  influence  undue.    I  suppose,  however,  that  we  may  safe- 
ly say  this  much,  that  if  the  amount  is  so  great  as  to  make 
the  injured  party  rather  forego  exacting  his  rights,  than,  by 
exacting  them«  run  the  risk  of  displeasing  the  injuring  party, 
tlie  amount  is  undue.    But  a  proposition  of  this  sort  is,  if 
true,  so  difficult  of  application,  that  it  can  hardly  be  of  much 
practical  value. 

The  Court,  we  think,  should  not  have  granted  this  request 
in  its  full  extent 
The  seventh  of  these  requests  was  too  absolufe. 


«  1 
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Suppose  it  true,  that  there  was  a  trust,  and  that  KeatoB 
still  held  ^'  a  portion  of  the  trust  fund,"  yet  if  it  was  als^ 
true,  that  he  had  held  this  portion  for  as  much  as  four  years 
next  before  the  suit,  adversely  to  Mrs.  Greenwood,  and  had 
done  so  to  her  knowledge ;  that  for  the  same  period,  his  un-> 
due  influence  over  her,  (if  he  ever  had  any,)  had  ceased ; 
that  for  the  same  period,  the  fraud,  if  any,  by  which  he  bad 
obtained  the  fund,  or  managed  to  keep  it,  had  been  known 
fo  her, — then,  still,  the  suit  would  be  barred  by  the  statute  of 
limitations. 

These  qualifications  should  have  been  added  to  the  charge, 
as  we  think. 

As  to  the  eighth  of  these  requests. 

The  "  receipt  on  the  back  of  the  deed,"  is  "  pleaded," 
without  restriction  as  to  the  use  to  be  made  of  it  The  par^ 
ty  pleading  it,  Keaton,  may,  therefore,  put  it  to  any  use  to 
which  it  may  be  adapted.  Indeed  the  bill  does  not  ask  for 
any  "  investigation  concerning  the  sales  of  the  lands,"  con- 
tained in  the  deed.  How  then  could  it  be  true,  that  anything 
could  be  pleaded  only  in  bar  to  such  an  investigation?  There- 
fore there  is  nothing,  in  the  manner  in  which  the  receipt  is 
pleaded^  to  prevent  it  from  being — ^^a  point  of  time  at  which 
the  statute  of  limitations"  began  to  run  in  Keaton's  favor. 

It  is  no  doubt  true,  that  if  the  case  was  such  as  the  biU 
makes  it  out  to  be,  the  receipt  did  ^^  not  constitute  a  point  at 
which,  the  statute"  began  to  run  in  Keaton's  favor.  Accord* 
ing  to  the  bill,  the  receipt  was  a  thing  that  could  not  relate 
to  the  trust,  for  according  to  the  bill,  the  lands  were  convey- 
ed  by  the  deed  to  Mrs,  Greenwood,  for  a  purpose  quite  differ- 
ent  from  any  connected  with  the  trust;  and  the  receipt  is 
merely  as  to  the  proceeds  of  the  sales  of  some  of  the  lands 
conveyed  by  the  deed. 

This  charge,  then,  we  think  needed  modification.  It  is 
not  supported  by  the  reason  assigned  for  it 

As  to  the  ninth  and  last  of  these  requests : 

First,  there  is  nothing  in  the  bill,  o{  in  the  answer,  to  au- 
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thorize  the  part  of  this  request,  in  these  words, — ^^  if  they 
believed  the  deed  to  the  lands  was  made  merely  to  secure 
the  trust  fund." 

Secondly :  The  rest  of  the  charge  was  too  absolute.  It 
might  properly  have  been  to  this  effect — that  if  the  setde- 
ment  was  to  deceive  the  public,  and  thereby  save  Keaton^s 
lauds  from  the  crtTTi.  con.  suit — was  in  fact  not  a  settlement, 
then  it  was  a  thing  that  could  not  affect  the  operation  of  the 
statute  of  limitations,  on  the  trust  as  stated  by  the  bill ;  that 
even  if  the  settlement  was  intended  as  a  settlement,  yet  if  it 
was  procured  by  fraud,  or  by  undue  influence,  in  KeatoD, 
the  statute  did  not  begin  to  run  until  the  discovery  of  the 
fraud,  or  the  cessation  of  the  influence. 

So  much  for  the  charges  of  the  Court. 

There  was  a  motion  for  a  new  trial.  The  exceptions  al- 
ready considered,  made  a  part  of  the  grounds  taken  in  that 
motion.  Of  the  others  of  those  grounds,  all  but  two  were 
abandoned.  Of  these  two,  one  was,  that  the  verdict  was  con- 
trary to  equity ;  the  other,  that  the  verdict  was  contrary  to 
the  evidence.  The  two  may  both  be  resolved  into  the  last. 
And  as  to  the  last,  we  deem  it  inexpedient  to  express  an 
opinion. 

New  trial  granted. 


Priscilla  D.  Buckholts,  plaintiff  in  error,  vs.  Peter  Bcck- 

HOLTs,  defendant  in  error. 

[1.]  The  divorce  law  of  1850,  not  being   retroactive,   acts  of  cruel  treatment, 
done  before  its  passage,  cannot  be  gronnds  of  divorce  under  tbe  law. 

[2,]  If,  after  an  act  of  cruelty^  done  by  the  husband  to  the  wile,  the  UVes  with 

him  lor  many  year»,  and  has  by  him  oumerou*  childp^iip  tend  would  pcob^Uy 

•till  live  with  him,  but  for  the  interference  of  a  child,  the  act  is  coadoaed 
by  her.  •  "    '  • ' 
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[3.]  A  total  divorce  will  not  be  granted  on  evidence  consisting,  exclusively,  in 
confessions  o(  the  defendant. 

Divorce,  from  Dooly.  Tried  before  Judge  Powers,  April 
Term,  1857.    Motion  for  new  trial  granted  Oct.  Term,  1857 

Priscilla  D.  Buckholts  filed  her  petition  againstPeter  Buck- 
holts,  her  husband,  praying  for  a  divorce  a  vinculo  matri- 
moniu 

The  petition  states,  that  libelant  was  married  to  respond- 
ent in  the  year  1824,  and  from  that  time  until  within  a  re- 
cent period,  they  had  lived  together  as  man  and  wife,  and 
had  raised  a  large  family  of  children — ten  in  number.  That 
she  had  ever  been  a  faithful,  dutiful,  and  affectionate  wife, 
but  that  for  many  years  past,  her  husband  had  treated  her 
with  great  cruelty  and  indignity,  inflicting  upon  her  inhu- 
man and  degrading  beatings,  and  often  threatening  to  kill 
her,  whereby,  she  was  put  in  great  fear  of  life  and  limb,  &c. 
That  finally  defendant,  after  beating  petitioner,  drove  her 
from  his  house,  and  refused  to  allow  her  to  remain  and  live 
with  her  children,  and  she  was  compelled  to  seek  and  find  a 
home  at  her  father's,  in  a  distant  county.  That  six  of  their 
children  are  minors  and  living  with  their  fether  who,  by  rea- 
son of  bis  habits  and  temperament,  is  unfit  to  rear  and  edu- 
cate them. 

By  an  amendment  to  her  petition,  libelant  charges  her  hus- 
band with  living  in  a  state  of  incestuous  aduhery  with  his 
own  sister. 

Defendant  pleaded,first,  the  general  issue,  denying  the  cruel 
treatment;  second,  condonation;  third,  that  libelant's  own 
tarbulent  temper  and  violent  conduct  had  caused  and  ren- 
dered necessary  the  harsh  treatment  of  which  she  complained 

The  jury  found  the  following  verdict : 

**We  the  jury  find  that  sufficient  proofs  have  been  referred 
to  our  consideration  to  authorize  a  total  divorce;  that  is  to 
lay,  a  divorce  a  vinculo  tnatrimonii  upon   legal  princi- 
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pies  between  the  parties  in  this  case ;  and  we  ftirtber  set 
apart  to  Peter  Backholts,  five  thousand  dollars  ont  of  the 
property,  to  be  estimated  and  raised  according  to  the  order  of 
the  Court,  and  the  balance  of  the  property  to  the  children  of 
said  parties." 

Whereupon,  counsel  for  respondent,  Peter  Buckholts, 
moved  for  a  new  trial,  on  the  following  grounds: 

1st  Because  said  verdict  is  contrary  to  law  and  evidence. 

2d.  Because  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  evidence. 

3d.  Because  the  distribution  of  the  property  is  inequitable 
and  unjust  to  defendant ;  the  income  and  interest  of  five 
thousand  dollars  not  being  sufficient  to  maintain  and  sup- 
port him  at  his  advanced  age  of  life,  and  said  verdict  makes 
no  provision  for  the  payment  of  his  debts. 

4th.  Because  the  section  of  tlie  Act  which  provides  ibrand 
authorizes  the  distribution  of  defendant's  estate,  as  made  or 
proposed  in  said  verdict,  is  contrary  to  the  Constitution  of  the 
United  States  and  the  State  of  Georgia,  in,  that  it  takes  pri- 
vate property  without  the  consent  of  the  owner  and  vests  it 
in  others,  and  inflicts  a  heavy  forfeiture  and  penalty  npon  a 
citizen  charged  wth,  or  convicted  of,  no  crime  or  offense 
against  the  penal  laws  of  the  State. 

5th.  Because  no  act  of  cruelty  on  the  part  of  defend- 
ant was  proved  which  had  not  been  condoned  or  forgiven ; 
the  last  act  proven  having  occurred  nearly  a  year  before  the 
separation  between  the  parties. 

'6th.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court,  in  this,  that  the  Court  charged  that  it  was  uoi  every 
slight  disagreement  or  fight  between  the  parties,  that  will  ati- 
thorize  a  divorce. 

7th.  Because  it  was  an  abuse  of  the  discretion  vested  in 
the  jury  to  grant  a  total  divorce,  under  the  facts  and  circuna- 
stances  of  this  case. 

8  th.  Because,  from  the  evidence,  it  appears  that  one.  of  the 
children,  William  Buekholts,  had  an  active  agency  in  pre- 
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vmting.a  reconciliation  between  the  parties,  and  this  fact 

should  have  operated  as  a  bar  to  a  total  divorce,  and  should 

have  increased  the  allowance  made  to  defendant,  out  of  his 

property. 

9th.  Because  the  articles  of  separation  between  the  parties 

were  a  bat  to  a  partial  divorce  even. 

After  argument,  the  presiding  Judge  set  aside  the  verdict 
and  ordered  a  new  trial  upon  the  grounds  above  stated. 
Whereupon,  counsel  for  libelant  excepted. 

Wahren  &  Humphries,  represented  by  Killen  &  Stubbs, 
for  plaintiff  in  error. 

Sam.  Hall  ;  and  Jno.  M.  Giles,  contra. 

By  the  Court — Bbnnino,  J.  delivering  the  opinion. 

The  libel  is  put  upon  two  grounds;  cruel  treatment,  and 
incest 

In  support  of  the  last  ground,  no  proof  whatever,  was  of- 
fered. 

The  verdict  was  for  the  plaintifi^  granting  a  total  divorce, 
and  disposing  of  the  whole  of  the  defendant's  property,  which 
was  quite  laige. 

The  motion  for  anew  trial  was  put  on  a  number  of  grounds, 
and  the  judgment  granting  the  motion,  was  itself  put  on  all 
of  those  grounds. 

The  exception  is  to  this  judgment 

The  judgment  was  right,  if  any  of  the  grounds  of  the  mo- 
lion  was  good.  The  question,  therefore  is,  were  the  grounds 
of  the  motion,  or  any  of  them,  good  ? 

The  first  ground  was,  that  the  verdict  was  contrary  to  law 
■and  evidence;  the  second,  that  it  was  decidedly  and  strong- 
ly against  the  weight  of  the  evidence.  These  two  maybe 
tmoted  as  but  one. 

16   VOL.   XXIV. 
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There  being  no  evidence,  as  to  incest,  the  verdict  may  be 
considered  as  saying,  that  there  was  cruel  treatment 

Does  the  evidence  show,  that  there  was  cruel  treatment^- 
This  then,  is  the  question. 

The  evidence  shows,  that  in  1828,  the  husband  whipped 
the  wife  ^  with  a  cowhide  witliout  any  provocation,  only  that 
she  had  invited  several  ladies  to  help  her  quiltthe  nextday/*^ 

The  evidence  shows,  that  the  husband  confessed,  thai, 
eighteen  or  twenty  years  before  the  time  of  the  taking  of  the 
evidence,  ^'  he  kicked  plaintiff  on  the  jaw^  and  broke  her 
jawbone.'* 

A  witness  testified ;  that  ^^  at  a  church  trial,  some  time  in  185 1 
or  1852,  when  the  dispute  between  plaintiff  and  defendant  was; 
investigated,  defendant  admitted  before  the  church,  that  a  short 
time  before  then,  he  had  struck  plaintiff,  two  or  three  licks 
with  a  negro  whip,  but  he  did  not  hurt  her.  He  might  hai^e 
hurt  her,  if  he  had  not  been  prevented.  He  complained  of 
plaintiff's  tongue,  and  said,  she  had  told  false  things  on  him, 
but  did  not  specify  what  He  said,  he  could  not  forgive  her, 
or  could  not  love  her.  From  what  witness  understood,  he 
wanted  plaintiff' to  give  a  libel,'' [lie-bill  ?]  **  and  refused  to  live 
with  her  unless  she  did.  Plaintiff  asked  the  church  to  for- 
give her,  and  begged  defendant  to  forgive  her,  and  let  her 
live  with  him.  The  church  expelled  defendant"  "  Plaintiff 
afterwards  lived  with  defendant  for  some  time." 

A  winess  says  that  he  ^^  heard  plaintiff  talking  to  his,  wit- 
ness's  wife,  after  the  church  trial,  and  about  a  year  before 
the  separation.  She  was  asked  in  relation  to  a  rumor,  that 
defendant  had  beaten  her  cruelly.  She  said  it  was  not  true :: 
that  he  had  hit  her  two  or  three  licks  with  a  whip,  but  had 
not  hurt  her.  She  said,  the  reports  in  circulation  in  regardto 
defendant's  cruel  treatment,  were  false.  She,  plaintiff,  has 
been  to  the  house  of  defendant,  and  staid  ail  night  there,. 
since  the  suit  was  commenced." 

The  evidence  shows,  at  the  instance  of  mutual  friends  of 
the  parties,  overtures  of  reconciliation  and  re-cohabitation. 
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were  made  by  him  to  her^  and  that  she,  though  seemingly  in- 
clined to  accept  them,  had  finally  rejected  tliem,  being  per- 
suaded to  do  so,  by  one  of  the  children,  Wm.  Buckholts,  who, 
in  bis  unfilial  selfishness,  ^  insisted,  that  the  property  should 
■  be  settled  on  the  children  then,  before  he  would  agree  for 
his  mother  to  return." 

The  evidence  shows, that  there  was  a   contract  of  sepaia- 

* 

tion,  between  the  parties. 

This  is  about  the  substance,  of  what  the  evidence  shows. 
And  is  there  in  this  any  cruel  treatment  shown  ? 

The  acts  shown  in  this,  which  are  susceptible  of  being  de- 
nominated acts  of  cruel  treatment,  are  three — the  whipping 
with  the  cowhide,  the  kick  on  the  jaw,  the  licks  with  the  ne- 
gro whip. 

Thefirst  of  these  acts,  happened  in  lS:i«,  twenty-seven  years 
before  the  commencement  of  the  suit,  and  twenty-two  years 
before  the  existence  of  the  law  making  cruel  treatment,  a  con- 
tingent ground  of  total  divorce.     Cobb  Dig.  226. 

[1.]  This  law  is  not  retroactive.  Therefore,  it  could  im- 
part no  divorce-supporting  qualities  to  the  cowhiding  act, 
which  that  act  did  not  possess  before ;  and  before,  it  posses- 
sed none,  so  far  as  a  total  divorce  is  concerned. 

She  continued  to  live  with  him  after  this  act  until  1852. 
and,whileso  livingwithhim,she had  by  him  anumberof chil- 
dren. In  1852,  (the  time  of  the  "church  trial,'')  she  wished 
still  to  live  with  him ;  she  **  begged"  him,  "  to  let  her  live  with 
him."  She  even  now,  perhaps,  would  live  with  him,  but 
for  her  son's  objection. 

[2.]  This  was  condonation  of  the  cowhiding.  *'  When  oni' 
of  the  married  parties,  knows  the  other  to  have  committed  a 
breach  of  matrimonial  duty,  yet  continues  or  renews  the  co- 
habitation, the  law  presumes  the  offence  is  condoned." 
Bish.  Mar.aiidDiv.  sec^s.  357,  369. 

This  act  of  cowhiding  could  avail  nothing,  then,  in  making 
out  the  charge  of  cruel  treatment. 


244      SUPREME  COURT  OF  GEORGIA. 


BuckholtB  vs.  Buckholts. 


[5,]  The  same  things  may  be  said  of  the  second  act  of  cru- 
elty— the  kick  on  the  jaw ;  and  also,  this  in  addition,  that  the 
evidence  in  support  of  that  act  consists,  exclusively,  in  the 
confessions  of  the  defendant.  And  the  law  is,  that  when  the 
evidence  consists  exclusively  in  such  confessions,  a  total  di- 
vorce will  not  be  granted.  Bish.  Mar.  andDiv,  sec^s  501, 305. 

There  remains  but  the  act  of  striking  the  licks  with  the 
negro  whip,  in  1852. 

1.  This  act  depends  for  its  proof,  exclusively,  on  thecon- 
,fessions  of  the  parties. 

2.  It  may  be  doubted,  whether  it  was  an  act  o[ cruelty; 
she  said,  the  licks  did  not "  hurt  her ;"  she  said,"  the  reports 
in  circulation,  in  regard  to  defendant's  cruel  treatment,  were 
false.'*  She  lived  with  him  for  a  year  after  the  act,  and 
"begged"  him  "to let  her''  continue  to  "live  with  him;" 
which  shows  she  had  no  fear  of  him.  And  may  we  not  lay 
it  down  fo*-  law,  that  to  make  out  a  case  of  cruelty,  "there 
must  be  either  actual  violence  committed,  attended  with  dan- 
ger to  life,  limb  or  health,  or  there  must  be  a  reasonable  ap- 
prehension of  such  violence.  Bish,  Mar,  and  Div,  sec  454, 
note  1. 

3.  There  is  enough  in  the  evidence,  to  raise  a  suspicion, 
that  she  was  not  blameless.  He  complained  of  her  "  tongue," 
"  said,  she  had  told  false  things  on  him,  but  did  not  specify 
what,"  In  her  libel  she  charged  him  with  iricest ;  she  offer- 
ed no  proof  in  support  of  the  charge. 

At  the  "  church  trial,"  she  "  asked  the  church  to  foi^ve 
her,  and  begged  defendant  to  foi^ive  her  and  let  her  live 
with  him.'     Bish. Mar.  andDiv. sec.  491. 

4.  She  condoned  the  act.  She  lived  with  him  a  year  af- 
terwards. She  "  begged"  him  to  let  her  live  with  him  l<»g- 
er.  It  is  probable,  she  would  Jive  with  him  now,  if  her  som 
would  consent  to  it.  She  has  slept  at  his  house,  even  since 
the  separation.  And  the  condonation  of  this,  the  last  act, 
prevented  the  revival  of  the  two  former  acts,  supposing  that 
they  were  acts  susceptible  of  revival 
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Upon  the  whole,  we  think^that  this  third  act  was  not  suf- 
ficient to  entitle  the  plaintiff  to  a  total  divorce. 

The  result  must  therefore,  be,  that,  in  our  ophiion,  the  ver- 
dict was  contrary  to  the  evidence ;  and  consequently,  that 
the  two  first  grounds  of  the  motion,  were  good.  This  Riakes 
it  necessary,  to  affirm  the  judgment 

A  word  only,  on  some  of  the  other  grounds. 

We  cannot  say,  the  we  think  the  fourth  ground  good ;  or 
the  ninth.    It  is  needless  to  express  an  opinion  on  the  rest 
Indeed,  they,  for  the  most  part,  are  involved  in  the  first  two^ 
grounds,  which  have  already  been  considered. 

Judgment  affinned* 


John  Doe,  ex  denUy  John  Bush  and  Eliza  Bush,  plaintiffs  in 
error,  vs.  Richard  Roe,  casual  ejector,  Sherwood  C.  Lind- 
SET,  tenant  in  possession,  defendants  in  error. 

[I.]  An  exemplification  of  the  proceedings  of  a  Court  of  Ordinary,  in  appointing 
a  guardian  and  ordering  the  sale  of  the  ward's  land,  did  not  show  upon  its  face 
any  thing  to  give  the  Court  jurisdiction,  yet,  Held  that  as  the  Court  of  Ordina- 
ry is  a  Court  of  general  jurisdiction,  it  was  to  be  presumed,  that  something 
existed  by  which  the  Court  got  jurisdiction,  and,  therefore,  that  the  exem- 
p&fieation  was  admissible  as  evidence  of  such  appointment  and  order. 

[2.]  A  court  house,  with  most  of  the  records,  was  consumed  by  fire.  The  re- 
cords left  showed,  among  other  things,  an  order  authorizing  S.,  as  administra- 
tor ofR,  to  sell  a  lot  of  land  ;  the  returns  of  S.,  as  administrator  of  B. ;  and 
an  order  dismissing  S.  from  the  administration  of  the  estate  of  B. 

MMj  That  theae  things  were  sufficient  to  prove  S.  to  have  been  appointed.the 

,    administrator  of  the  estate  of  B. 

Ejectment,  from  Muscogee  county.    Tried  before  Judge 
WoRRiLL,  June  Term,  1857. 

This  was^an  action  of  ejectment  brought  by  the  plainti£b 


246  SUPREME  COURT  OF  GEORGIA. 


Bush  v^.  Lindsey. 

in  error,  for  the  recovery  of  a  lot  of  land  No.  48,  in  the  8th 
district  of  Muscogee  county. 

On  the  trial,  the  plaintiffs  introduced  in  evidence,  a  grant 
of  the  lot  of  land  in  question  to  Eliza  Ann  Hays,  illegitimate, 
of  Spink's  district,  Jones  county,  dated  April  30th,  1834. 

Plaintiffs  also  read  in  evidence  the  answers  of  Nancy  Pate, 
to  interrogatories,  to  the  following  effect:  That  she  was  the 
mother  of  Eliza  Ann  Bush,  (the  wife  of  William  J.  Bush,) 
who,  at  the  time  she  gave  in  for  the  draw,  was  3  weeks  old, 
find  that  was  the  year  before  the  land  was  drawn ;  that  she 
lived  in  Jones  county  at  the  time  the  draw  was  given  in  for. 

Plaintiffs  then  proved  by  the  defendant,  S.  C.  Lindsey, 
that  he  was  in  possession  of  the  lot  of  land  in  question  in 
1847,  and  had  continued  so  ever  since;  and  introduced  Wi- 
ley WiUiams,  who  proved  that  the  drawing  of  the  land  took 
place  in  1826  or  1827,  and  closed. 

Defendant  then  offered  to  read  in  evidence  the  transcript  * 
of  the  record,  certified  by  Marion   Bethune,  Clerk  of  the  ' 
(-ourt  of  Ordinary  of  Talbot  county,  in  order  to  prove  the  ap- 
pointment of  Benjamin  Pate  as  guardian  of  Eliza  Ann  Hays, 
illegitimate  of  Nancy  Pate,  as  also  an  order  of  the  Court  o(' 
Ordinary,  granting  Benjamin  Pate  leave   to  sell  the  said  lot  • 
land. 

To  the  reception  of  this  exemplification  plaintiff's  counsel 
objected,  on  the  ground  that  it  did  not  appear  that  the  Court 
of  Ordinary  of  Talbot  county  had  any  jurisdiction  to  appoint 
the  guardian;  that  it  did  not  appear  that  the  ward  lived  in 
that  county,  or  that  she  had  any  properly  there;  that  it  did 
not  appear  that  it  was  the  action  of  the  Inferior  Court  of  said 
county,  sitting  for  ordinary  purposes;  that  the  transcript  was 
not  properly  certified,  there  being  no  seal  of  the  Court  And 
further,  because  it  did  affirmatively  appear  from  the  evidence 
oi  Nancy  Pate,  that  she  and  child  did  live  in  Jones  county 
at  the  time  she  gave  in  for  the  draw,  and  the  law  presumed 
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«he  stUl  resided  there.    These  objections  were  overruled  by 
the  Court  and  the  transcript  admitted  as  evidence. 

Defendant   then  read  in  evidence  a  deed  from  Benjamin  > 
Pate  to  David  J.  Britt,  to  the  lot  of  land  in  question,  dated 
May  31st,  1S34. 

Defendant  then  offered  in  evidence  a  deed  made  by  Charles 
D.  Stewart,  administrator  of  David  J.  Britt,  to  himsef,  for  the 
said  lot  of  land,  dated  April  2d,  1839,  and  for  the  purpose  of  pro* 
ving  that  Stewart  was  such  administrator,  introduced  as  evi*.  , 
dence  John  Johnson,  who  testified  that  he  was  Judge  of  Or- 
dinary for  the  said  County ;  that  the  court  house  with  all  the 
records  was  burnt  down  about  1838 ;  that  he  had  found  no 
order  appointing  the  said  Stewart  such  administrator,  but 
had  found  an  order  granting  Stewart,  as  such  administrator, 
leave  to  sell  the  lot  in  dispute,  the  returns  of  Stewart  as  such 
administrator,  and  an  order  dismissing  Stewart  from  such 
administration,  and  these  orders  were  read  to  the  Court 
Defendant  then  offered  to  read  the  deed  in  evidence,  but 
plaintifiis  objected,on  the  ground  that  it  did  not  appear  that 
Stewart  had  ever  been  appointed  such  administrator.  This 
objection  was  overruIe.d  and  the  deed  received  in  evidence^ 
and  to  this  plaintiffs  excepted. 

Plaintifls,  by  his  counsel,  filed  his  bill  of  exceptions,  al- 
lying that  the  Court  erred, 

1st.  In  admitting  in  evidence  the  transcript  of  the  record 
from  Talbot  Court 

2d.  In  admitting  in  evidence  the  deed  from  Stewart,  as  ad- 
ministrator to  Lindsey. 

Jngbam  ;  and  Johnson,  for  plaintifis  in  error. 
CooPEB ;  and  Douohebty,  contra. 

By  the  Court. — Benning,  J.  delivering  the  opinion. 

Was  the  Court  right  in  receiving  as  evidence  the  exempli- 
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fication  fiom  the  Court  of  ofdiniury  of  Talbot  county^ sho^ving 
the  appointment  of  Pate  as  guardian  of  Hays,  and  an  order 
authorizing  him  to  sell  the  land? 

The  objection  to  the  exemplification  was,  that  it  did  not 
show  upon  its  face,  that  the  ward  lived  in  Talbot  County, 
or  had  property  therein,  at  the  time  of  the  appointment  or  of 
the  order,  and,  consequently,  that  it  did  not  show  upon  its 
face,  any  thing  to  give  jurisdiction  to  that  Court,  to  make  die 
appointment  and  pass  the  order. 

It  is  sufficient  if  the  Court  had  jurisdiction ;  it  is  not  ne* 
cessary  that  what  gave  it  jurisdiction  should  appear  on  the 
face  of  its  proceedings.  The  Court  of  Ordinary  is,  and  has 
always  been,  a  Court  of  general  jurisdiction. 

Mrs.  Pate  says,  that  she  ^  lived  in  Jones  county  when  the 
draw  was  given  in  for,  the  ward,  her  child,  then  being  only 
three  month  old.  In  this,  it  is  implied,  that  she  had  since 
ceased  to  live  there,  and  had  come  to  live  elsewhere.  There 
is  nothing  to  show,  that  this  other  place  was  not  Talbot  coun- 
ty. It  does  not  appear,  that  Pate,  her  husband,  the  person 
appointed  the  guardian,  ever  lived  in  Jones ;  it  does  not  ap- 
pear where  he,  at  any  time,  lived.  It  may  well  be,  there- 
fore, that  he  and  Mrs.  Pate,  and  the  child,  were  all  living  in 
Talbot  county,  at  the  time  when  his  appointment  of  guardi- 
an was  made,  and  at  the  time  when  the  order  of  sale  was 
passed. 

[1.]  But  the  Court  being  a  Court  of  general  jurisdiction, 
it  is  necessary  to  presume,  in  the  absence  of  proof  to  the 
contrary,  that,  at  these  times,  the  ward  did  reside  in  Talbot 
county,  or  did  have  property  in  that  county;  in  short,  to  pre- 
sume, that  something  existed  which  gave  the  Court  juris* 
diction. 

The  Court,  then,  was  right  in  receiving  the  exemplification. 

[«.]  We  think,  that  the  evidence  was  quite  sufficient, '  to 
Aow  that  Stewart  had  been  appointed  the  administrator  of 
Britt's  estate,  and  therefore,  that  the  Court  was  right  in  allow* 
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iBg«(ha  deed  made  by  Stewan,  as  sudi  administrator,  to  go 
tolbe  jury.  The  court-house  having  been  burnt,  it  was  for- 
tunate, that  the  evidence  left,  was  so  much  as  it  was. 

Judgment  affirmed. 


Bdwih  W.  Moise,  receiver,  plaintiff  in  error,  vs.  Bradforp 

T.  Chapman,  defendant  in  error. 

QU]  The  appointmaiu  of  a  receiver  "  does  not  at  all  affect  the  rif  ht." 

p*J  By  the  fiAeentii  section  of  the  Act  of  1832,  *'to  secure  the  solvency  of  $li 
the  banking  institutions  in  this  State,"  the  paper  discounted  and  held  by  a 
Wttk,  iM  payable  in  the  bills  of  the  bank. 

Complaint,  from  Muscogee.  Tried  before  J  udge  Worbul^ 
November  Term,  1857. 

The  Manufacturers  and  Mechanics  Bank  of  Columbus 
having  failed,  Edwin  W.  Moise  was  appointed  receiver,  and 
among  the  papers  and  assets  of  the  bank,  found  the  follow- 
ing draft: 

^  f  1,000.  Columbus,  April  1st,  1856. 

Forty-five  days  after  date  pay  to  my  own  order,  one 
thousand  dollars,  at  the  office  of  Messrs.  Lockett  &  Snelling, 
in  Savannah,  for  value  received. 

[Signed]  A.  W.  CHAPMAN. 

To  Mr.  B.  T.  Chapman,  Sav.,  Ga.'^ 
fWritten  across  the  face,]  "  Accepted,  B.  T.  Chapman.*' 

Moise  sued  Chapman  on  his  acceptance ;  Chapman  plead* 
•d  as  a  set-off  the  bills  of  the  bank,  which  he  bad :  some 
when  the  bank  broke,  some  before  suit,  and  some  after  suit 
hiought 
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The  case  was  submitted  on  the  following  agreed  statement 
of  facts: 

That  plaintiff  is  the  receiver  of  the  Manufacturers  and  Me* 
chanics  Bank,  appointed  by  the  Chancellor,  under  a  creditor 
bill;  that  said  bank*  at  the  time  it  stopped  payment,  was  the 
owner  of  and  held  the  paper  sued  on ;  and  that  the  saroewasat 
that  time  over  due,  and  came  into  plaintiff's  possession  as 
receiver ;  that  defendant,  at  and  before  trial,  had  the  bills  of 
the  bank  of  which  he  is  owner  to  an  amount  equal  to  the 
amount  due  on  the  draft  sued  on;  two  hundred  dollars  of 
the  bills  he  had  when  the  bank  stopped  payment,  anotha 
hundred  he  got  before  .suit,  and  the  balance  were  obtained  af- 
ter suit,  and  all  of  which  were  pleaded  as  a  tender  and  set- 
off, and  were  actually  tendered  in  Court  on  the  trial,  but  no 
tender  was  made  before  suit  brought.  That  the  bills 
bought  since  the  commencement  of  the  suit  cost  the  defend- 
ant ten  cents  on  the  dollar. 

It  is  further  admitted,  that  of  the  bills  last  purchased,  de- 
fendant had  one  hundred  dollars,  for  which  he  agreed  to  give 
fifty  cents  in  the  dollar,  if  he  could  use  them  in  payment  in 
this  case,  otherwise  he  was  to  pay  nothing  for  them.  The 
draft  was  discounted  at  the  Manufacturers  and  Mechanics 
Bank.  The  bank  stopped  payment  Saturday,  Nov.  2,  1856, 
and  plaintiff  was  appointed  receiver  on  the  Monday  following. 

The  Judge  charged  the  jury,  that  upon*- the  facts  agreed 
upon,  the  plaintiff  c(!)uld  only  recover  cost,  defendant  being 
entitled  by  the  Act  of  1832,  to  pay  his  draft  in  the  bills  of  the 
bank;  the  jury  found  accordingly,  and  plaintiff' excepted. 

Moses  &.  Moise  ;  and  Doughertv,  for  plaintiff  in  error. 

B.  Hill  ;  and  Thoun ton,  contra. 

By  the  Court, — Benninc;,  J.  delivering  the  opinion. 

The  Court  below  told  the  jury,  that  the  defendant  was 
*' entitled,  by  the  Act  of  1832,  to  pay  his  draft  in  the  bills  of 
the  banf    Was  the  Court  right  in  telling  them  this  ? 
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Counsel  for  the  plaintiff  in  error,  say  no. 

They  say,  first,  that  even  if  the  defendant  would  be  enti- 
tled to  pay  the  draft,  in  the  bills  of  the  bank,  to  the  bank  if* 
s^j  he  is  not  entitled  to  do  this,  to  the  receiver. 

[1.]  But  Lord  Hardwick,  in  Skip  vs.  Howard,  says,  that 
the  appointment  of  a  receiver,  "does  not  all  afiectthe  right*' 
Stor.  Eq.  Jt/r.,  §831. 

And  so  great  an  authority  as  Lord  Hardwick,  may  be  safe- 
ly followed  in  a  statement  so  reasonable. 

It  follows  then  that  any  defence  which  might  have  been 
made  by  the  defendant,  against  the  bank,  may  be  made  by 
him,  against  the  receiver. 

They  say,  secondly,  that  the  defendant  would  not  have  the 
right  to  pay  this  draft,  in  the  bills  of  the  bank,  even  to  the 
bank  itself 

[2.]  The  fifteenth  section  of  the  Act  of  1832  "  to  secure  the 
s»olvency  of  all  the  banking  institutions  in  this  State,"  is  in 
the  following  words:  "The  notes  and  bonds  hereafter  made 
payable  at  and  discounted  by  atiy  bank,  shall,  when  trans* 
ferredto  any  other  bank,  continue  payable  in  the  bills  of  the 
bank  at  which  they  were  so  made  payable  and  discounted, 
in  the  same  maner  and  on  the  same  principles  as  if  they 
were  still  holden  by  the  bank,  at  which  they  were  made  pay- 
able and  by  which  ihey  were  discounted.  Provided^  That 
nothing  herein  contained  shall  be  construed  to  take  away 
from  any  bank,  any  rights  which  are  secdred  to  it  by  the 
proTkions  of  its  charter.     Cobb^  101. 

If  what  is  implied  in  all  these  words,  except  the  proviso, 
were  expressed,  the  words  would  be  as  follows :  Whereas, 
by  the  law  as  it  stands  at  present,  all  of  the  paper  discount- 
ed by  a  bank,  is,  whilst  held  by  the  bank  itself,  payable  in 
its  own  bills,  and  none  of  such  paper,  is,  when  transferred 
ta others,  payable  in  those  bills;  therefore,  by  the  law,  as  it 
shall  hereafter  he j  some  of  such  paper,  shall,  when  transferred^  * 
if  transferred  to  a  banA\  still  be,  ("continue/')  payable  in 
those  bills ;  viz :  th^  part  of  such   paper  which  consists  of 
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'^  notes  and  bonds  made  pcu/able  at'^  such  bank.  The  aim 
was,  to  alter  the  old  law,  to  some  extent,  so  far  only  as  banks 
were  concerned,  and  to  put  them,  when  transferrees  of  cer- 
tain kinds  of  paper  from  one  of  themselves,  on  a  footing 
worse  than  that  of  other  transferees ;  viz :  on  a  footing  no 
better  than  that  of  the  transferring  bank  itself,  which  would 
have  to  receive  its  own  bills,  in  payment  of  such  paper. 

The  section,  then,  contains  a  legislative  declaration,  that 
all  the  paper  of  a  bank,  whilst  held  by  the  bank  itself  is  sub- 
ject to  be  paid  in  the  bills  of  the  bank.  Such  a  declaration 
is  itself,  a  law. 

And  what  objection  can  there  be,  to  the  law?  When  a 
bank  solicits  and  obtains  the  privilege  of  passing  to  others, 
its  bills  as  money,  it,  by  the  strongest  implication,  undertakes, 
that  it  will  receive  from  others,  its  bills  as  money. 

We  think,  that  the  charge  was  right. 

Judgment  affirmed. 


Jeter  &  Forbes,  plaintiffs  in  error,  vs.  Havilanp,  Keese  & 

Co.,  defendants  in  error. 

[1.]  An  attorney  at  law  has  no  authority  as  such  to  receive  in  payment  oC,  or 
as  collateral  security  for  a  debt  placed  in  his  hands  for  eollectioni  iiotM  oa 
third  persons.  The  client  may  ratify  the  act,  or  the  authority  may  be  pspmen 
by  the  usual  course  of  dealings  between  the  attorney  and  client. 

p.]  When  there  is  an  irreconcilable  conflict  in  the  testimony  of  witnesses  of 
equal  character  and  respectability,  superior  credit  is  to  be  given  to  those  w%<> 
have  the  best  opportunity  of  knowing  the  facts. 

[3.]  In  such  cases,  if  one  of  two  witnesses  had  an  interest  in.  noting'  and  ?•' 
membering  the  facts,  and  the  other  had  no  such  interest,  the  witness  is  most 
likely  to  remember  whose  interest  it  is  to  remember. 

Assumpsit,  from  Maxion  county.     Tried  before  Ja^ 
WoEEiu.,  September  Term,  1357.  *.         •  •   *  i' 
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An  action  was  brought  by  James  C.  Haviland  and  others^ 
carrying  on  business  under  the  style  of  Haviland^  Keese  & 
Ca,  against  Henry  M.  Jeter  and  William  H.  Forbes,  upon  a 
promissory  note  for  $1,260  20  and  interest  To  this  action 
the  defendant  Jeter  pleaded  payment ;  that  by  way  of  pay- 
ment he  had  turned  over  and  delivered  to  Messrs.  Williams  ' 
&  Oliver,  the  attorneys  of  the  plaintiffs,  notes  on  third  per- 
sons to  the  amount  of  $1,200,  which  the  plaintiffs,  by  their 
attorneys,  received  and  accepted  as  a  payment  on  the  note, 
and  that  Williams  &  Oliver  had  collected  on  said  notes 
81,200. 

4 

Defendants'  counsel  proposed  to  read  in  evidence  a  receipt 
made  by  Williams  &  Oliver,  containing  a  list  of  the  notes 
which  had  been  handed  to  them,  and  signed 

"Received  of  H.M.  Jeter,  the  above  described  notes  for 
collection. 

WILLIAMS  &  OLIVER." 

Plaintifiis'  counsel  objected  to  the  reading  of  this  receipt  in 
evidence,  unless  the  defendants  first  proved  that  the  plaintiffs 
themselves  had  agreed  to  have  theamount  of  the  notes  which 
had  been  turned  over  to  Williams  &  Oliver  when  collected, 
applied  in  payment  of  the  note  sued  on ;  and  the  Court  re- 
fused to  allow  the  receipt  to  be  given  in  evidence  to  the  ju- 
ry, and  to  this  refusal  the  defendant  excepted. 

Defendant  then  introduced  the  testimony  of  Jack  Brown, 
taken  by  interrogatories,  which  was  to  the  following  purport: 
That  in  January,  1853,  Jeter  turned  overjiotes  to  theamount 
of  several  thousand  dollars  to  Williams  &  Oliver,  for  the  pur* 
pose  of  liquidating  claims  of  about  the  same  amount  against 
the  firm  of  Jeter  &  Forbes ;  witness  thought  the  note  held 
by  Williams  &  Oliver  against  Jeter  &  Forbes  belonged  to 
Haviland,  Keese  &  Co.,  the  plaintiffs  in  the  action;  witness 
does  not  know  at  whose  instance  the  notes  were  turned  over 
and  does  not  know  whether  the  plaintiffs  agreed  to  take  them 
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in  part  payment  of  the  note  sued  on ;  witness  oaly  kaows 
what  occurred  between  Williams  &  Oliver,  (the  attorneys  of 
the  plaintiffs,)  and  one  of  the  defendants,  Dr.  Jeter,  which 
was,  that  when  the  collaterals  were  collected,  the  money  was 
to  go  in  part  payment  of  the  notes  against  Dr.  Jeter  and  Jeler 
.  &  Forbes  belonging  to  Haviland,  Keese  &  Co.  The  noles 
turned  over  by  Jeter  lacked  two  or  three  hundred  dollars  of 
being  equal  to  the  amount  of  the  notes  held  by  Williams  ^ 
Oliver  against  Dr.  Jeter  and  Jeter  &  Forbes. 

In  answer  to  cross  interrogatories,  the  witness  stated  that 
Dr.  Jeter  turned  over  the  notes  as  collaterals,  to  be  applied  to 
the  payment  of  notes  belonging  to  the  plaintifls,  against  the 
defendants. 

Defendants'  counsel  also  proposed  to  prove  by  the  evi- 
dence of  //.  A'.  Lamb,  that  he  had  heard  a  conversation  be- 
tween Dr.  Jeter  and  Oliver,  in  which  the  receipt  and  list  of 
notes  were  exhibited,  and  that  Oliver  admitted  that  ail  the 
notes  contained  in  that  list,  except  notes  to  the  amoant  of 
$394  13,  had  been  collected,  and  .that  some  of  these  latter 
0ould  have  been  collected  by  proper  diligence. 

Defendants  then  introduced  as  a  witness,  Thadeua  Otimtj 
oneof  the  plaintifiis'  attorneys,  who  proved  that  Mr.  Stephen* 
son,  the  clerk  or  agent  of  the  plaintiils,  with  whom  wttnec?* 
had  frequently  had  business,  agreed  and  consented  that  these 
notes  should  be  received,  and  when  collected,  applied  to  the 
payment  of  notes  against  Dr.  Jeter  and  Jeter  &  Forbes.  Wit- 
ness (on  cross  examination)  also  stated  that  the  firm  of  Wil- 
liams &  Oliver  had  In  their  hand  several  thousand  dollars  in 
notes  of  plaintiffs  on  Jeter  and  Jeter  &  Forbes,  an^  that  Je- 
ter turned  over  to  Williams  &  Oliver  a  considerable  amount 
in  notes  as  collaterals,  and  that  at  the  time  the  receipt  wft3 
pven,  the  notes  were  turned  over,  not  for  the  purpose  wbfm 
collected,  of  paying  the  note  sued  on,  but  to  go  in  paym^it 
of  the  notes  against  Dr.  Jeter  individually,  and  if  any  thin^ 
was  left  it  would  go  in  part  liquidation  of  the  note  sued  on. 
That  several  of  the  notes  turned   out  to  be   insolvent  and 
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could  not  be  collected,  and  that  the  amount  collected  was 
not  more  than  sufficient  to  take  up  the  individual  notes  of 
Dr.  Jeter,  and  nothing  was  left  to  go  in  payment  of  the  nolo 
sued  oa  That  when  the  notes  were  turned  over  Jeter  begged 
for  time,  and  did  not  want  to  be  sued ;  and  on  Jeter's  prom- 
ise to  pay  it  before  long,  he  (witness)  let  a  Court  pass,  and 
that  the  note  was  sued  on  before  he  would  have  had  time  to 
collect  the  collaterals. 

The  Court,  upon  this  testimony^  allowed  the  defendants  to 
read  the  receipt  in  evidence. 

The  Court  charged  the  jury,  among  other  things,  that  the 
counsel  on  both  sides  had  agreed  that  there  was  a  conflict  in 
the  testimony  of  the  witnesses,  and  he  left  it  to  the  jury  to 
determine  whether  there  was  a  conflict  in  the  testimony ;  and 
if  there  was  an  apparent  conflict,  it  was  the  duty  of  the  jury, 
if  they  could,  to  reconcile  it  so  that  all  the  testimony  could 
stand.  But  if  they  found  that  there  was  an  irreconcilable 
conflict,  then  there  were  certain  rules  of  law  to  guide  them  in 
deternining  to  which  witness  they  should  give  the  most 
credit.  One  rule  was,  that  the  witness  who  had  the  best  op- 
portunity of  knowing  the  facts  was  to  be  believed  in  prefer- 
eaee  to  one  whose  opportunities  were  not  so  good.  Another 
rale  was,  that  the  witness  who  had  the  most  interest  in  noti- 
cing and  remembering  the  facts,  was  to  be  believed  in  pref- 
tfence  to  the  one  that  had  no  interest  in  taking  notice  of  the 
fiusts.  When  the  witnesses  were  of  equal  intelligence  and 
TCracity,  these  rules  would  be  observed  in  determining  which 
was  entitled  to  the  most  credit.  Another  rule  was,  that  when 
one  witness  spoke  positively  to  the  facts,  and  the  other  not 
positively,  but  from  belief,  the  one  who  testified  positively 
W9L8  to  have  the  preference  over  him  who  spoke  not  positive- 
ly but  from  belief.  Another  rule  was,  that  the  witness  who 
vas  corroborated  by  other  circumstances  was  to  be  believed 
ia  preference  to  one  who  was  not  corroborated. 

The  last  two  charges  were  given  at  the  request  of  defendants. 
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The  jury  ibund  for  the  plaintiffs. 

The  defendants  excepted,  alleging  error  in  the  several  ru- 
lings, decisions,  and  charges  aforesaid. 

Ingram,  for  plaintiff  in  error. 

BuiNDFORD  &  Crawford,  contra. 

By  the  Court. — McDonald,  J.  delivering  the  opinion 

All  the  testimony  which  the  defendants  offered  was  road 
to  the  jury,  and  the  error  assigned  is,  that  a  part  of  it  was  re- 
jected when  first  offered. 

[1.]  The  receipt  of  Williams  &  Oliver  was  given  to  H.  M. 
Jeter,  for  notes  for  collection.  They  were  Jeter's  attorneys  as 
to  the  notes  received.  When  they  should  collect  the  money 
they  were,  from  the  face  of  the  receipt,  responsible  to  Jeter 
for  it,  and  had  no  right  to  appropriate  it  to  the  payment  of  his 
or  any  other  person's  debts,  without  his  authority.  They 
were,  at  the  same  time,  attorneys  for  Haviland,  Keese  ti  Co.^ 
and,  as  their  attorneys,  held  the  note  sued  on,  against  Jetw 
&  Forbes,  and  others  against  Jeter  and  Jeter  &  Forbes,  fof 
collection.  One  of  the  plaintifl^  in  error  pleaded  that  he  had 
turned  over  to  attorneys  for  defendants  in  error,  notes  on 
third  persons,  to  the  amount  of  twelve  hundred  dollars,  as  a 
payment  on  the  note  sued  on,  to  be  applied  as  a  payment 
when  collected,  and  it  is  averred  that  the  notes  were  colleol* 
ed.  A  receipt  given  to  H.  M.  Jeter  by  Williams  &  Oliver,  for 
certain  notes  for  collection,  was  tendered  in  evidence,  without 
proof  of  authority  from  the  defendants  in  error  to  their  attor- 
neys, to  receive  them  in  payment  or  as  collateral  secnrily; 
The  Court  rejected  the  receipt,  and  his  decision  is  excepted  la 

An  attorney  at  law  has  no  authority,  as  such,  to  take  proia- 
issory  notes  in  payment  of  a  debt  in  his  hands  for  coIIectioSy 
or  even  receive  them  as  collateral  security.  Like  any  4M|Nnr 
agen^  he  takes  them  on  his  own  responsibiUty,  and  nnless 
his  client  ratifies  the  act,  he  is  not  bound.    The  course  of 
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dealing  between  the  attonuey  and  client,  in  which  such  things 
have  been  allowed,  m^y  be  evidence  of  authority.  In  the 
absence  of  proof  of  authority  of  any  sort,  the  Court  properly 
rejected  the  receipt  when  first  offered.  Afterwards,  when 
proof  was  offered  which  the  presiding  Judge  considered  suf- 
ficient, the  receipt  was  read  in  evidence  to  the  jury. 

[2-3.]  The  chaise  given  to  the  jury  at  the  request  of  the 
defendant  in  the  Court  below,  cannot  be  excepted  to  by  him, 
and  the  rules  laid  down  by  the  presiding  Judge,  as  to  the 
comparative  credit  due  to  witnesses  when  there  is  an  ine* 
concilable  donflici  in  their  testimony,  is  supported  by  law 
and  common  sense. 

There  are  other  circumstances  that  might  have  been  added 
by  the  Court,  as  to  the  strength  of  the  memory  of  the  wit- 
nesses, and  the  absence  of  interest  in  the  result  of  the  cause 
on  the  trial  of  which  the  evidence  is  given.  But  as  it  does 
jiot  appear  that  those  rules  applied  in  this  case,  it  was  per- 
haps best  not  to  advert  to  them. 

Judgment  affirmed. 


Jamcs  Williamson,  et  al.,  plaintiffs  in  error,  vs.  Lawrencb 
Walker,  et  al.,  ex'ors,  defendants  in  error. 

A  fraud  practiced  by  an  executori  ia  the  sale  of  his  testator's  effects,  is  a  good 
defefto«  to  an  action  on  a  note  given  for  the  article  on  the  sale  of  which  the 
ikMnd  was  piactioed. 

Certiorari,  in  Taylor  Superior  Court     Decision  by  Judge 
WpaBiLL,  at  October  Term,  1857. . 

•'The  fticts  of  this  case  are  as  follows: 
'  'Lawrence  and  Treeman  Walker,  executors  of  Persons 
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Walker^  deceased,  brought  suit  in  a  Justice's  Court,  against 
James  Williamson  and  W.  R.  Miller,  on  seven  promksdry 
notes,  each  for  thirty  dollars.    The  notes  were  giren  for  two- 
mules,  bought  by  Williamson  at  a  public  sale  of  the  estate  of . 
testator,  and  Miller  signed  them  as  his  security. 

Williamson  appeared  at  the  appearance  Term  of  the  Jus* 
lice  Court,  and  pleaded, 

Ist  A  breach  of  warranty.  • 

2d.  Total  failure  of  consideration  as  to  so  much  of  said 
notes  as  was  given  for  one  of  said  mules — the  same  being' 
one  hundred  dollars. 

3d.  Partial  failure  of  coi^sideration  as  to  the  same. 

4th.  Fraud  .and  misrepresentation. 

Upon  the  trial,  plaintiffs  offered  in  evidence  the  notes. 

Defendants  introduced  Je^se  StaUingSj  who  testified,  that 
he  was  the  auctioneer  at  the  sale  of  said  property;  that  there 
was  an  apparent  defect  in  the  eyes  of  the  mule,  and  that  it 
was  thought  to  be  about  blind,  and  was  selling  for  twenty- 
five  dollars  when  Freeman  Walker  came  up,  and  being  asked 
if  the  mule  was  not  blind  or  nearly  so,  he  replied,  ^  that  t^e 
injury  to  the  eye  was  caused  by  the  rubbing  of  the  blind  of 
the  bridle,  and  that  the  mule's  eyes  were  good."  The  bid 
was  raised  immediately  from  twenty-five  to  seventy-five  dol- 
lars, and  the  mule  was  knocked  down  to  Williamson  at  one 
hundred  dollars. 

Mr,  Martin  testified,  that  he  had  known  the  mule  ever 
since  defendant  purchased  it;  it  was  moon-eyed;  blind  at 
times,  and  could  see  a  little  al  other  times ;  was  worth  twfen- 
five  or  thirty  dollars. 


The  jury  found  for  the  plaintiflf  twenty  dollars  in^aoh 
Thereby  allowing  defendant  the  sum  of  seventy  doUai»^oa" 
accotmt  of  the  unsoundness,  there  being  seven  cases,  taoh*«ii- 
a  thirty  dollar  note.  -i'-'M-i 
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Plaiiitif&  excepted^  and  sued  out  certiorari  to  have  eaid 
findings  reversed 

It  was  agreed  that  the  decision  in  one  case  should  gov- 
ern all 

The  presiding  Judge  of  the  Superior  Court,  upon  hearing 
•  the  case,  ordered  a  new  trial,  upon  the  ground  that  the  jury 
itf  the  Justice's  Court  found  contrary  to  the  evidence,  it  being 
his  opinion  that  there  was  no  evidence  to  authorize  them  to 
find  that  plaintiflfs  intended  to  bind  themselves  individualhy, 
upon  the  warranty  of  the  mule ;  and  holding,  that  although 
phiintifiis  warranted  the  nnile,  yet  they  could  not,  under  the 
Act  of  1854,  bind  the  estate  of  their  testator. 

To  which  decision  counsel  for  defendants  excepted. 

'6&ICX  &  Wallace,  forplaintifis  in  error. 
Rs£se;  for  defendants  in  error. 

By  the  Court. — McDonald  J.,  delivering  the  opinion. 

The  presiding  Judge  in  the  Court  below  seems  to  have  put 
his  decision  on  the  ground  solely  that  the  representation  of 
the  executor  was  a  warranty  and  nothing  more. 

A  warranty  may  be  made  without  fraud,  and  bind  the  par- 
ty for  any  defect  in  the  article  sold  at  the  time  of  sale, 
whether  the  defect  was  known  to  him  or  not,  and  the 
Act  of  1854  protects  the  executor  from  personal  respon- 
sibility on  such  a  warranty,  made  at  the  sale  of  the  testa- 
tor's effects.  It  would  be  monstrous  to  hold,  that  by  reason 
of  that  statute,  an  executor,  by  a  wilful  misrepresentation  of 
tlw  soundness  of  |)roperty  sold  by  him  as  executor,  which  is 
known  by  him  to  be  unsound,  might  impose  on  the  commu- 
nity, tmd  increase  the  assets  of  the  estata  The  law  does  not 
connteuance  this  trickery  and  unfair  dealing  in  the  represen- 
tatives of  estates,  and  the  statute  aflords  no  protection  in  such 
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case.  The  jury  which  tried  the  cause,  were  warranted  by  the 
e\fidence  to  find  that  the  executor  had  been  guilty  of  a  fraud 
in  making  the  representation  in  respect  to  the  eyes  of  the 
mule,  and  to  allow  the  defendants  the  excess  for  which  the 
mule  was  sold  to  them  over  his  actual  value,  by  reason  of 
the  fraud,  as  a  credit  on  the  notes.  The  assets  of  the  estate 
will  not  be  injured  by  that;  for,  if  a  mule  of  the  value  of 
thirty  dollars  only,  came  to  the  hands  of  the  exQcutur  and  by 
reason  of  his  fraud,  one  hundred  dollars  instead  of  tlie  thirty 
came  to  his  hands,^i6  it  right  that  the  estate  should  retain  the 
difference?  There  is  no  reason  why  the  assets  of  th^  estate 
should  be  increased  by  such  fraud.  It  would  be  ofiiering  a 
premium  for  fraud  and  wrong  to  persons  holding  the  office  of 
executor.  We  do  not  say  that  the  executor  would  not  be  li- 
able personally  in  an  action  against  him  for  the  fraud;  but 
it  is  against  conscience  for  the  estate  to  retain  money  thus  ol^ 
tained.  The  estate  cannot  be  injured  by  litigation  occaaioued 
by  the  fraud  of  the  executor.  Expenses  incurred  by  his 
misconduct  cannot  be  allowed  him  as  a  charge  against  the 
estate.  Hence  the  estate,  in  such  cases,  cannot  be  the  lospr 
if  those  who  have  the  supervision  of  the  executor^s  accounts 
do  their  duty. 

But  it  is  said  that  if  the  purchaser  has  been  injui^  by  the 
fraud,  his  remedy  is  in  a  Court  of  Equity.  Courts  of  Chan- 
cery will  grant  relief,  no  doubt.  1  f^emony  227.  Coucts  of 
Law  have  concurrent  jurisdiction  with  Courts  of  Equity,  in 
matters  of  fraud,  and  there  can  be  no  reason  to  send  a  de- 
fendant to  a  Court  of  Elquity  in  such  case.  The  remedy  is 
more  tedious,  troublesome,  and  expensive  to  all  parties.  Im 
that  Court  reparation  would  be  made  to  the  injured  party, 
and  the  culpable  executor  would  be  decreed  to  pay  expenaes 
and  costs,  and  the  estate  would  be  left  in  the  condilioti  it 
would  have  been,  if  there  had  been  no  fraud.  Such  will  |)^ 
the  precise  effect  at  law,  for  the  fraudulent  executor's  accbu^t 
cannot  be  allowed  by  the  Ordinary,  for  his  expen:^^  <^<)H^ 
and  trouble. 
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We  are  not  to  be  understood  as  deciding  that  a  person  who 
purchases  at  an  executor's  or  administrator's  sale,  and  who 
has  made  a  bad  bargain,  and  there  has  been  no  fraud,  has  a 
remedy.  Such  sales  stand  in  that  respect  on  the  footing  of 
sales  in  market  overt 

Judgment  reversed. 


Th£  Stat£  of  Gsoroia,  plaintiff  in  error,  vs.  Joseph  Cars- 
well,  claimant,  defendant  in  error. 

A  reeognUaiice  to  appear  to  answer  to  a  criminal  charge,  does  not  bind  tbe 
itmda,  or  oth)»r  property,  of  the  cognisor,  until  the  reoof  nuiance  has  been 
ibribited  and  reduced  to  judgment. 

Claim,  from  Marion  Superior  Court  Tried  before  Judge 
WcteRiLL,  at  September  Term,  1S57. 

A  ^fieri  facias  issued  upon  a  forfeited  recognizance,  at  the 
suit  of  the  Stale  of  Georgia  against  Jordan  Davis  and  William 
Davis,  was  levied  upon  a  lot  of  land  as  the  property  of  said 
Jordan.  Joseph  Carswell  interposed  a  claim  to  -  said  land, 
which  was  returned  by  the  Sheriff  to  be  tried  and  determined 
as  provided  by  statute. 

The  parties  submitted  the  case  upon  the  following  agreed 
statement  of  facts : 

That  William  Davis  was  charged  with  having  committed 
an  offence  or  misdemeanor  in  the  county  of  Muscogee,  and 
/entered  into  recognizance  before  the  Inferior  Court  of  that 
county,  upon  the  minutes  of  said  Court,  with  Jordan  Davis 
46  hi8  security,  in  the  usual  form,  for  his  appearance,  &c.  At 
Ae.  time  this  recognizance  was  entered  into,  Jordan  Davis 
was  the  legal  owner  and  in  possession  of  the  lot  of  land  lev- 
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ied  upon,  situated  in  Marion  county.  That  afterwasby  and 
before  the  forfeiture  of  the  recc^izance,  said  Jordan  sold  and 
eonveyed  said  land  to  Joseph  Cars  well,  the  claimant,  who 
was  in  possession  at  the  time  of  the  levy.  Afterwards,  said 
recognizance  was  forfeited  agreeably  to  law,  judgment  duly 
signed,  and  a  ^.  fa.  issued  and  levied  upon  said  land,  in  tkm 
possession  of  claimant 

Upon  this  statement  of  facts,  Judge  Worrill  charged  the 
jury,  that  the  recognizance  was  not  a  lien  on  the  land  from 
its  date,  but  only  from  the  time  of  its  forfeiture,  and  that  thcj 
must  find  for  claimant 

The  jury  found  accordingly,  and  plaintiff  in  ft.  fa.  exceptr 
ed  to  said  charge,  and  assigns  the  same  as  error. 

* 

John  Peabody,  for  plaintiff  in  error. 
Blandford  &  Crawford,  for  defendant  in  error. 

■    Bj/  the  Court. — ^Benning,  J.  delivering  the  opinion. 

.  Does  a  recognizance  to  appear  to  answer  a  criminal  aocm** 
sation,  bind  the  lands  of  the  oognizor,  from  its  date  ?  The 
Court  below  held  that  it  did  not,  but  bound  them  only  from 
its  forfeiture. 

The  eighteenth  section  of  the  statute  of  frauds,  is  not  to  be 
found  in  Schley's  digest,  or  in  any  work  that  is  within  uatf 
reach.  In  an  abridgment  of  English  statutes,  ^  printed  by 
his  Majesty's  Printers  and  by  the  assigns  of  Edward  Sayeh^ 
Esq.,"  in  London,  1720,  the  section  is  given  in  theae  words: 
**The  day  of  the  month  and  year  of  the  enrolment  of  recog- 
nizances, shall  be  set  down  in  the  mai^in  of  the  Roll;  and 
no  recognizances  shall  bind  lands  in  the  hands  of  Purcha<- 
sers  bona  Jide,  and  for  valuable  consideration,  but  from  the 
time  of  such  enrolment"  No  recognizance^  is  a  universal 
expression,  and  must  therefore,  include  recognizances  to  the 
King,  as  well  as,  those  to  private  persons. 

Bat  it  is  said,  for  the  plaintiff  in  error,  that  this  section  doos 
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not  Qzteiid  to  reci^izaaces  made  to  the  King*  We  are  nol 
iatisfied  that  this  is  so,  and,  therefore,  are  not  satisfied,  thai 
even  the  English  law  at  the  time  when  it  was  adopted  by 
Georgia,  was  such  that  it  made  a  recognizance  like  the  one 
in  question,  bind  lands  as  against  purchasers,  unless  it  was 
enrolled. 

But,  be  that  as  it  may,  we  think,  that  the  law  of  G^eorgia^ 
as  that  law  stands  at  present,  is  not  such  as  to  have  this  ef^; 
at  least  in  regard  to  recognizances  of  this  kind.  The  Act  of 
1810,  ^  to  point  out''  a  ^^  rule  for  the  priority  of  judgments/* 
declares,  ^  that  all  the  property  belonging  to  defendant  or  d^ 
fendants,  ahall  be  bound  and  subject  to  the  discharge  of  the 
first  judgment  or  judgments."     Cobb  Dig.  495. 

The  Act  of  1831,  to  make  uniform  the  proceedings  against 
bail  in  criminal  cases,  says,  that,  ^if  no  sufficient  cause 
shall  be  shown  to  the  contrary,  judgment  shall  be  entered  up 
by  motion,  against  the  principal  and  security." 

This  Acl^  then  requires,  that  a  Judgment  shall  be.  entered 
up  on  the  recognizance.  Suppose  that  when  this  judgment 
is  so  entered  up,  there  exists  some  older  judgment  against  the 
oognizor,  will  not  that  judgment  under  the  Act  of  1810^  have 
the  precedence  over  the  judgment  on  the  recognizance  ?  We 
think  that  it  will  But  if  so,  it  must  be,  because  the  recog- 
nizance does  not  take  lien  from  its  date,  but  only  from  the 
date  of  the  judgment  on  it 

The  twenty-sixth  section  of  the  judiciary  Act  of  1799,  also^, 
4eclares,  that,  ^  all  the  property"  of  the  defendant,  ^  shall  be 
bound  fix>m  the  signing  of  the  first  judgment"  CobVs  Dig. 
1139.- 

The  twenty-fifth  section  had  declared,  that  ^  all  bonds  and 
other  specialties,  and  promissory  notes,  and  other  liquidated 
demands,  bearing  date,"  &c.,  should  ^  be  of  equal  dignity^ 
and  be  negotiable  by  endorsement,"  &c 

This  makes  a  promissory  note  and  a  recognizance,  of  the 
same  dignity.  One  of  the  chief  elements  of  dignity,  is  pre- 
cedence— superior  lien.    Therefore,  a  recognizance  cannot 
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have  precedence — superior  lien— over  a  promissory  no(e. 
Btit  a  promissory  note  does  not  have  any  lien,  until  reduced 
to  judgment    Must  not  the  same  be  true,  of  a  recognizance  ? 

Again,  the  twenty-seventh  section  contains  these  words : 
^no  donfession  of  judgm^it  shall  hereafter  be  entered  up,  but 
in  the  county  where  the  defendant  or  defendants  may  reside^ 
or  unless  the  cause  hath  been  regularly  sued  out,  and  dock- 
eted in  the  usual  way,  as  in  other  cases,  nor  until  such  cause 
be  called  in  order  by  the  Court  for  trial**  This  means,  doubt- 
less, that  no  Ju^ment  ahtili  be  entered  tip,  on  a  Confession  of 
the  cause  of  action,  but  in  the  county,  &c.  Why,  because 
fbe  lien  vras  to  start  with  the  judgmenty  not,  with  the  cotifes- 
sion. 

How  a  cdnfession  of  the  debt  sued  for,  in  open  Court,'is  in 
reality  nothing  but  a  recognizance.  It  is  an  acknawMgmeni 
bf  the  debt,  and  if  it,  by  itself  before  judgment  entered  onit, 
has  no  lien,  why  should  any  odier  recognizance  fare  bett^? 

Taking  all  these  acts  together,  we  think,  we  may  s4y,  that 
it  was  the  intention  of  the  legislattire,  that  recognizances,  and 
other  things  of  like  eharacter,  were  to  stand  on  the  footing  of 
promiissory  notes,  and  other  ordinary  debts,  in  respect  to  IfeU; 
and  therefore,  that  they  were  not  to  bind  property  of  any  sort 
tioiti!  deduced  to  judginent 

With  this  tiew  other  important  acts  harmonize ;  as  ^' Ax7t 
of  1792,  prescribing  the  order  of  payment  of  the  debts  of  an 
jntestata  One  class  of  debts  made  by  that  Act,  is  denomina- 
ted, **  bonds  or  other  obligations/*  The  word,  ^  obligations,'* 
-mnsi  include  equally,  promissory  notes  aufl  recognnsances, 
for  there  is  no  other  class  mentioned  that  can  so  well  inciude 
either. 

Upon  the  whole,  we  think,  that  recognizances  of  this  sort, 
cb^  net  bind  land  or  other  property,  imtil  reduced  to  jadgflMiif, 

and  therefore,  we  affirm  the  decision  of  the  Court  below^ 

• 

Judgment  affirmecU 
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Petbr  McLabsm,  plaintiff  in  enrcHr,  vs.  Bibosovg  &  Slemosi^ 

defendants  in  error. 

{!.]  A  jwror  who  states  U  Covrt  to  the  proddilig  Judge,  thai  be  Is  afraid  h« 
cannot  do  one  of  tha  parties  justice,  and  the  party  proposes  to  swear  htn^ 
"but  the  Court  decides  him  to  be  competent  without,  is  an  incompetent  juror. 

[7.]  A  cause  may  go  to  trial  on  the  petition  and  answer.    An  issuable  plea  may 
go  to  tha  jury  as  answer  to  the  plaimifTs  case  in  the  )»etit{oti->and  the  . 
plaintiff  need  not  join  issue  thereaa* 

(3.J  A  proposition  to  settle  a  debt  made  liy  defendant  in  attadiiMBt  Sot  a  debt 
not  doe,  before  the  levy,  in  an  action  for  maliciously  suing  out  an  attachmeiMr 
iilay1)e  received  in  evidence. 

14.]  Fttctf  ^Tideaoa  of  aa  order  Ibr  sale  of  perishable  godds  attached  a^hihftsl^ 
when  the  oAce  of  the  Clark  of  the  Coart  to  wbieh  the  attaehment  waa 
returnable  is  searched  and  it  oanaot  be  found  on  record  or  of  file. 

[5.]  Evidence  of  the  value  of  a  stock  of  goods  in  the  fait  before  an  attachment 
l^ia  levied — the  levy  l>eing  in  May,  is  not  receivable  as  evidence,  or  as  a 
erkerioa  of  ralue  at  that  tiuie. 

1^]  In  atftioBs  for  a  malieioas  suit,  all  eTidence  is  admtsafble  wbiab  tends  OA 
the  one  hand  to  prove  the  want  of  probable  oause  for  the  aoit,  and  oa  tha 
other  to  prove  its  existence* 

(7.]  ^Proposition  by  one  of  the  defendants  who  had  actually  leil  the  State,  made 
after  the  attachment  had  beeti  levied,  to  secure  the  debt,  is  not  admissible 
io  such  «a  aockm. 

Case^  in  Muscogee.  Tried  befi^e  Judge  Worrill^  May 
Term^  1857. 

This  was  an  action  on  the  case^  by  Birdsong  &  Sledge, 
late  partners  in  a  mercantile  business  in  the  City  of  Colum- 
bus, against  Peter  McLaren,  for  suing  out  an  attachment 
maliciously  and  without  probable  cause  against  plaintiffs, 
whereby  their  goods  and  merchandise  were  levied  on  by 
the  Shedff  and  sold,  at  a  great  loss  and  sacrifice,  and  the 
business  of  plaintiffs  broken  up  and  destroyed : — damages 
laid  at  ten  thousslndMoIlars. 

The  defendant  pleaded — first,  the  general  issue ;  second, 
a  "flllM^al  plea,  that  Birdsong  8l  Sledge  were  indebted  to  him 
$489,55,  and  that  lie  was  informed,  and  believed,  that  Sledge, 
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one  of  said  firm,  had  secrelely  removed  his  property  and 
part  of  the  goods  of  Birdsong  &  Sledge  to  Alabama,  and 
the  residue  of  their  goods  was  then  being  boxed  up  to  be 
removed  to  Alabama,  and  that  Sledge  was  then  in  Alabama 
for  the  purpose  of  receiving  and  disposing  of  the  same,  and 
80  believing,  defendant,  under  the  advice  of  counsel,  caused 
the  attachment  to  be  issued,  and  denies  that  the  same  was 
sued  out  by  him  maliciously,  but  that  he  had  probable  cause 
and  that  he  is  ready  to  verify,  &a 

The  case  came  on  to  be  tried  on  the  appeal,  and  after  the 
jury  was  stricken  and  while  the  plaintiff's  counsel  was 
opening  his  case  to  the  jury,  prior  to  the  introduction  of 
any  testimony,  Mr.  Pettitt,  one  of  the  jurors,  left  the  jury 
box  and  went  to  the  Judge  on  the  bench,  and  stated  to  him 
that  he  had  been  in  the  employ  of  one  of  the  parties^ 
(McLaren,)  and  had  prejudices  which  he  feared  would 
disable  him  from  giving  an  impartial  verdict  The  Judge 
called  up  to  him  the  counsel  on  both  sides  and  informed 
them  of  the  communication  which  the  juror  had  made  to 
him.  The  defendant's  counsel  moved  to  examine  the  juror 
as  to  his  competency,  and  while  this  motion  was  being 
discussed  the  juror  rose  in  his  seat  and  said  ^I  have  been 
in  the  employ  of  McLaren  and  am  afraid  1  cannot  do  bim 
justice."  Defendant's  counsel  then  moved  that  the  juror  be 
set  aside.  The  Court  held  him  to  be  a  competent  jnror  and 
ordered  the  trial  to  proceed,  to  which  ruling  defendant 
excepted. 

Defendant  then  moved  that  plaintiffs  be  compelled  to 
demur  or  take  issue  on  the  pleas  filed  by  him.  The 'Court 
overruled  the  motion  and  defendant  excepted. 

In  the  progress  of  the  trial  plaintiff  proposed  to  prove  by 
a  witness,  (A.  S.  Rutherford,)  that  prior  to  the  levy  of  the 
attachment,  Birdsong  offered  to  secure  McLaren  by  deliver- 
ing to  him  goods — defendant  objected  to  this  teetimotty^ 
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The  Court  overruled  the  objection,  allowed  the  witness  to 
answer,  and  defendant  excepted. 

Plaintilis  then  proposed  to  prove  by  the  same  witness, 
(Rutherford,)  who  was  the  Sheriff  at  the  time,  that  the  goods 
attached  were  sold  by  order  of  Court.  Defendant  objected 
to  the  witness  proving  the  contents  of  an  order  of  the  Court 
The  Court  overruled  the  objection,  and  the  witness  testified 
that  the  goods  were  sold  by  an  order  of  Court,  obtained  at 
his  instance,  and  defendant  excepted. 

Plaintifis  then  proved  by  a  witness,  (Cowdrey,)  the  value 
of  their  stock  of  goods  the  fall  previous  to  the  levy  under 
the  attachment  The  defendant  objected  to  this  evidence 
and  moved  to  exclude  it  The  objection  was  overruled,  and 
defendant  excepted. 

Defendant  objected  to  so  much  of  the  testimony  of  John 
B.  Hull,  (introduced  by  plaintiffs,)  as  related  to  propositions 
to  settle,  made  by  Birdsong  to  McLaren  or  by  McLaren  to 
Birdsong,  before  or  after  the  issuing  of  the  attachment  The 
Coorrt  overruled  the  objection,  and  defendant  excepted. 

Upon  cross-examination,  defendant  proposed  to  prove  by 
Hull,  that  the  whiskey  for  which  plaintifb  owed  defendant* 
bad  been  sold  at  a  very  low  rate,  and  that  shortly  before 
the  attachment  was  taken  out^i  defendant  was  so  friendly 
with  Birdsong  &  Sledge,  that  he  offered,  when  he  went  to 
New  Orleans,  to  buy  Western  produce  for  them  at  a  low 
commission.  PlaintiflGs  objected  to  this  proof— the  Court 
sustained  the  objection  and  excluded  the  testimony,  and 
de^dant  excepted. 

Plaintiffs  then  read  the  depositions  of  Baker  and  Lewis, 
and  to  so  much  of  their  answers  as  prove  or  go  to  show 
propositions  made  by  Sledge  to  McLaren  after  the  attach- 
ment  was  levied,  defendant  objected.  The  Court  overruled 
tbe  objection,  and  defendant  excepted. 

Plainti^  then  read  the  depositions  of  B.  F.  Reid.    To 


268  SUPREME  COURT  OP  GEORGIA. 


McLaren  vs.  Birdsong  6c  Sledge. 


the  latter  part  of  the  answer  to  third  interrogatory,  defend- 
ant objected  The  Court  overruled  the  objection,  and  de- 
fendant excepted. 

The  answer  of  Reid  to  third  interrogatory,  was,  that  he 
was  acquainted  with  the  stock  of  goods  of  plaintifis,  on  the 
Sth  of  May,  1848,  and  supposed  the  whole  stock  to  have 
been  tvorth  six  thousand  dollars.  (The  attachment  was 
sued  out  and  levied  5th  May,  1848.) 

Defendtiht  also  objected  to  so  much  of  Reid's  depositions 
ias  showed  propositions  of  Birdsong  to  McLaren  to  turn  over 
goods  to  secure  hb  debt  The  Court  overruled  the  objection, 
and  defendant  excepted. 

The  plaintifis  having  closed  and  defendant  introducing 
no  testimony,  the  Court,  after  argument,  atHbngst  other 
things,  charged  the  jury,  that  unless,  from  the  evidence,  they 
l)eUeved  that  the  attachment  was  maliciously  sued  out  to 
Yex  aAd  harlrass  the  plaintifis,  they  could  iibt  recover. 

The  jury  found  for  the  plaintifis  three  thousand  two 
hundred  and  fifty  dollars.  Whereupon,  the  defendant 
moved  for  a  new  trial,  setting  out  as  grounds  therefor,  all 
the  rulings  and  decisions  above  excepted  to,  and  also  because 
the  verdict  was  contrary  to,  and  against  the  weight  of 
evidence,  and  contrary  to  law  and  the  charge  of  the  Court 
The  Court  refused  the  motion  for  a  new  trial,  and  defendant 
jBXcepted. 

Holt;  Moses;  and  Wellborn,  Johnson  &  Sloan,  for 
plaintiffs  in  error. 

Dougherty,  contra. 

By  the  Court. — McDonald  J.  delivering  tlie  opinion. 

The  counsel  for  plaintiff  in  error  moved  in  the  Coan 
below,  for  a  new  trial  on  the  sevenal  grounds  of  exoeption 
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made  by  him  to  the  rulings  and  decisions  of  the  presiding 
Judge  during  the  progress  of  the  trial,  and  because  the 
verdict  of  the  jury  was  contrary  to  and  against  the  weight  of 
evidence,  and  because  it  was  contrary  to  law  and  the  charge 
of  the  Court. 

[1.]  We  think  the  Court  below  erred  in  deciding,  that  M. 
M.  Pettitt  was  a  competent  juror.  The  counsel  for  defend- 
ant below,  proposed  to  swear  him  as  to  his  competence,  when 
the  juror  rose  from  his  seat  and  said  that  he  "had  been 
employed  by  McLaren  and  was  afraid  he  could  not  do  him 
justice."  The  Court  without  further  examination  pro- 
nounced him  a  competent  juror.  He  certainly  had  a  prej- 
udice or  bias  resting  on  his  mind  against  the  defendant,  and 
it  is  as  important  in  civil  as  in  criminal  cases  that  the  rights 
of  the  parties  should  be  determined  by  impartial  jurors. 

Jurors  on  both  the  civil  and  criminal  side  of  the  Court, 
must  be  ^omni  excepiione  majores,^^  It  is  not  just  that  a 
suitor's  cjtuse  should  be  submitted  for  trial  to  his  personal 
enemy,  or  one  who  will  allow  his  prejudices  to  control  him, 

[3.3  Special  pleadings  are  prohibited  by  the  laws  of  this 
State.  The  defendant  must  make  his  answer,  which  may 
contain  as  many  several  matters  as  the  defendant  may  think 
necessary  for  his  defence.  They  may  be  inconsistent  or 
contradictory,  and  the  defendant's  answer  to  the  plaintiiPs 
petition  shall  be  sufficient  to  carry  the  cause  to  the  jury 
without  a  replication  or  other  proceeding.  Gobbj  486,  488. 
If  a  plea  in  abatement  be  filed,  it  may  be  replied  to,  and 
the  usual  course  under  the  English  practice  pursued  in 
relation  thereto;  but  what  are  termed  issuable  pleas,  goto 
the  jury  as  defences  to  the  -action,  and  make  the  issue  on  the 
petition,  and  are  to  be  tried  in  that  way,  without  a  distinct 
issue  thereon. 

[3.3  The  testimony  of  the  witness,  Rutherford,  as  to  the 
proposition  made  by  plaintiff  to  settle  by  delivering  goods 
to  the  defendant,  was  admissible  evidence  to  the  jury.  The 
question  is  as  to  its  admissibility^  and  not  as  to  its  effecL    It 
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is  certainly  admissible,  and  when  in  connection  with  other" 
circumstances  in  proof,  as  having  some  influence  in  estab- 
lishing Ihe  quo  animOy  with  which  the  attachment  was 
issued,  although,  the  proposition  was  not  made  until  after 
the  attachment  had  been  issued  but  before  the  levy. 

[4.]  By  the  same  witness  the  plaintiff  proved  that  there 
was  an  order  passed  by  the  proper  Court  to  sell  the  attached 
goods.  The  testimony  was  properly  received.  The  attach- 
ment was  returnable  to  the  Inferior  Court,  and  the  presump- 
tion is  that  the  order  to  sell  was  passed  by  that  Court,  and  iC 
returned,  that  it  was  returned  to  the  office  of  the  Clerk  of 
that  Court  The  records  and  files  of  the  Inferior  Court 
were  searched  for  the  order  and  it  could  not  be  found. 
There  was  an  appeal  to  the  Superior  Court  and  a  partial 
search  was  made  for  it,  in  the  Clerk's  office  of  that  Court 
and  it  was  not  found  there.  It  was  not  a  paper,  or  file^ 
however,  which  the  Clerk  of  the  Inferior  Court  should  have ' 
transmitted  with  the  appeal 

[5.]  The  testimony  of  Cowdrey  as  to  the  value  of  the 
stock  of  goods  in  the  fall  pievious  to  the  levy  of  the  attach- 
ment, ought  not  to  have  been  admitted  by  the  Court  It 
could  not  elucidate  the  issue,  and  could  form  no  criterion, 
from  which  a  judgment  of  the  value  of  the  same  stock  in 
the  May  afterwards  could  be  formed. 

[6.]  The  evidence  given  by  Hull,  in  regard  to  the  prop- 
ositions made  by  Birdsong,  to  settle  the  debt  prior  to  and 
after   the  issuing  of  the  attachment,  were  admissible  in 
evidence.    The  parts  of  the  evidence  must  be  considered  as  * 
making  a  whole,  and  the  entire  evidence  of  the  plaintifi^ 
after  proof  of  the  issuing  of  the  attachment,  must  be  con- 
sidered as  directed  to  the  establishment  of  the  want  of* 
probable  cause  fot  the  issuing  of  it    Every  fact  or  circum- 
stance tending  to  prove,  on  the  one  hand,  that  there  Ws  no' 
necessity  for  the  issuing  of  the  attachment,  and  a  motivti*' 
operating  upon  the  plaintiff  in  attachment,  other  than-ft' 
purpose  to  secure  or  collect  his  debt,  m^af  ^  givtiH  Jtf  •* 
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eridence  to  establish  the  want  of  probable  cause  for  isSuing  ■ 
the  attachment ;  as  that  the  stock  of  goods  had  not  been 
removed;  that  no  attempt  had  been  made  to  remove  them;, 
that  one  of  the  defendants  was  there,  openly  and  in  a 
condition  that  the  ordinary  process  of  law  might  have  been 
nerved  upon  him  and  that  bail  might  have  been  required  of 
him.  Cobb,  483.  That  before  the  attachment  was  issued, 
before  the  debt  became  due,  a  proposition  was  made  to 
deliver  goods  to  the  plaintiff  in  payment,  or  to  be  sold  at 
auction  until  paid,  and  the  rejection  by  the  plaintiff  of  the 
proposition,  and  similar  offers  and  rejections  after  the  issuing 
of  the  attachment  On  the  other  hand,  the  plaintiff  in  . 
attachment  may  offer  in  rebuttal,  facts  and  circumstances  to 
epunteract  the  force  and  effect  of  the  proof  a^inst  him ;  aa 
that  one  of  the  defendants  had  actually  removed  from  the 
State  and  carried  his  individual  moveable  property;  that, 
before  he  issued  the  attachment,  he  sought  the  best  profes- 
sional advice,  stating  fully  all  the  facts  of  his  case,  and  that 
he  pursued  the  advice  when  it  was  obtained,  &a  We  must 
not  be  understood  as  holding  that  a  creditor  is  to  be  con* 
damned  for  rejecting  any  proposition  made  by  his  debtor^ 
which  others  might  deem  reasonable  and  just,  and  which 
they,  if  in  his  glace,  would  probably  have  accepted.  He  * 
has  a  right  in  ordinary  cases  to  refuse  absolutely,  without 
assigning  a  reason.  But  a  legal  contract  between  debtor 
and  creditor,  is  the  law  of  both.  The  creditor  has  no  right 
to  demand  his  debt  until  it  becomes  due.  That  is  bis 
bargain.  The  debtor  has  no  right  to  remove  his  property 
and  himself  beyond  the  jurisdiction  of  the  State,  before  the 
debt  is  due,  to  imperil  its  collection.  That  is  his  bargain. 
If  he  do,  or  he  be  in  the  act'  of  doing  it,  so  that  his  person 
cannot  be  arrested,  to  be  amenable  to  the  ordinary  process 
of  law,  then  his  property  may  be  attached ;  but  if  he  be  in 
the  act  of  removing  with  his  property,  but  the  ordinary 
process  of  law  may  be  served  upon  him,  the  debt  not  being 
di^,  the  creditor  may  rqquire  bail  of  him.    The  right  and 
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obligation  are  mutual  and  the  law  affords  stringent  reo^edies 
to  secure  the  right  and  enforce  the  obligation.  If  the 
debtor  subjects  himself  to  the  operation  of  the  remedy,  it 
is  his  voluntary  act  and  he  ought  not  to  complain,  if  it  be 
pursued  in  the  terms  of  the  law.  The  creditor  must  be 
assured  that  his  debtor  has  subjected  himself  to  this  rigor- 
ous process,  before  he  resorts  to  it — for  if  he  uses  it  without 
the  existence  of  probable  cause  for  doing  so,  the  law  imputes 
to  him  a  motive  of  oppression  and  wrong,  for  which  his 
debtor  has  a  remedy.  If  he  uses  a  more  stringent  remedy, 
which  tends  to  the  great  damage  of  the  debtor,  when  he  is 
only  entitled  to  a  less  injurious  remedy,  and  he  adopts  it 
intentionally  and  for  the  purpose  of  wrong,  it  is  a  matter  to 
be  weighed  and  considered  in  the  case.  Hence,  the  testi- 
mony must  be  regarded  by  the  Court  as  tending  to  estabUsh, 
on  the  one  hand,  the  absence  of  probable  cause,  and,  on  the 
other,  its  existence,  and  it  is  admissible  or  inadmissible  as 
it  tends  to  prove  the  issue. 

If  the  proposition  of  McLaren  to  purchase  produce  at  low 
commissions^  was,  as  we  interpret  in  this  relation,  to  pur- 
chase at  lower  commissions  than  others,  so  as  to  show  that 
it  could  proceed  from  motives  of  personal  kindness  to  the 
plaintiffir,  it  ought  to  have  been  admitted  as  tending  to  repel 
the  inference  of  malice  in  suing  out  the  attachment 

[7.]  The  proposition  made  by  Sledge,  who  had  removed 
fVom  the  State  and  was  residing  in  Alabama,  to  secure  the 
debt,  and  made  after  the  attachment  had  been  levied,  ought 
not  to  have  been  received. 

We  think  the  testimony  of  Reid  as  to  the  value  of  the 
goods,  he  having  been  clerk  and  conversant  with  the  bu- 
siness, was  admissible;  and  also  his  evidence  as  to  the 
proposition  of  Birdsong,  made  to  McLaren,  to  turn  over 
goods  to  settle  his  debt. 

As  the  case  goes  back  for  trial,  we  pass  no  judgment 
upon  the  verdict  rendered  in  the  cause,  whether  it  be  against 
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the  weight  of  evidence  or  contrary  to  the  charge  df  the 
Court 

«  Judgment  reversed. 


WuLLXAM  Schley  and  others,  plaintiffs  in  error,  vs.  Robert 
E.  Dixon  and  others,  defendants  in  error. 

[1.]  When  the  capital  stock  of  an  mcorporate<l  bank  it  subscribed  and  paid 
in,  it  conatitntes  a  trust  fund  for  the  benefit  of  the  stockholders,  but  whea 
ndtes  are  issued  and  circulated  thereon,  another  and  superior  trust  arises  and 
the  stock  mast  be  first  applied  to  the  payment  of  the  notes  of  the  bank. 

[2.]  If  the  charter  require  a  certain  amount  of  the  capital  stock  to  be  paid  in 
before  notes  can  be  issued,  but  the  directors  nevertheless  proceed  to  issue 
notes,  if  the  bank  fail  or  become  insolvent,  the  bill  holders  and  creditors  of 
the  bank  may  proceed  at  once  against  the  stockholders  and  directors. 

£3.]  If  stockholders  do  an  illegal  act  or  omit  to  do  what  the  law  requires,  by 
which  the  rights  of  others  are  prejudiced,  the  law  declares  such  conduct 
fraudulent. 

[4.]  One  creditor  may  sue  in  equity  in  behalf  of  himself  and  others  standing 
in  the  same  relation  to  the  subject  of  the  suit. 

[5.]  When  a  party  has  to  go  into  equity  to  enforce  a  judgment  obtained  by  him 
at  law,  that  judgment  must  be  presumed  to  have  been  regularly  obtained 
'  upon  due  proof  of  every  allegation  to  entitle  the  plaintifl*  to  recover. 

[6.]  The  maxim  ^^aetio  personalis  morUur  eum  persoTta,^^  does  not  apply  to 
cases  of  which  Courts  of  Equity  have  cognizance. 

[7.]  The  assignees  and  successors  of  stockholders  and  directors  of  a  b^k, 
ere  not  bound  by  the  fraud  of  their  assignors  and  predecessors,  if  they 
become  assignees  and  successors  without  fraud. 

{S.]  Charges  in  a  bill  that  a  small  sum  was  paid  in  money  for  bank  stock,  and 
the  balance  paid  in  notes  for  stock  notes,  and  that  the  purchasers  became 
President  and  directors  and  reported  to  the  Governor  that  one-fiiurth  of 
the  capital  stock  was  paid  in,  when  the  report  was  known  to  be  untrue, 
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require  an  answer  and  explanation.    The  charges  uncontradicted  warrant 
the  strongest  conclusions  against  the  parties. 

[9.]  Charges  establishing  a  plain  liability  of  parties  sued  must  be  answered. 

[10.]  An  assignment  by  a  bank  of  its  effects  to  which  the  creditors  are  not 
parties  or  consenting^  cannot  depri#e  them  of  the  right  to  sue  atockholderB 
and  directors  for  breach  of  duty. 

la  Equity,  from  Muscogee  County.  Decided  by  Judge 
WoRRLLL,  November  Term,  1857. 

The  bill  of  exceptions  in  this  case  was  filed  to  the  decis- 
ion of  the  Court  below — sustaining  a  demurrer  and  dismiss- 
ing the  bill.    The  following  are  the  facts  of  the  case  : 

William  Schley  having  obtained  judgment  in  an  action  at 
law  upon  a  bill  of  exchange  against  the  Planters  &  Mechan- 
ics Bank  of  Columbus,  filed  his  bill  in  equity  on  behalf  of 
himself  and  other  creditors  of  the  bank,  against  Ann  E. 
McDougald  as  administratrix  of  Daniel  McDougald,  James 
M.  Chambers  and  Elvira  Flewellen,  Abner  Flewellen,  and 
William  H.  Chambers,  as  administratrix  and  administrators 
of  Abner  H.  Flewellen,  who  had  been  directors  in  the  bank, 
seeking  to  hold  them  individually  liable  for  the  amount  of 
the  notes.     In  this  bill  he  alleged  that  under  the  statute 

'  incorporating  the  bank  the  capital  stock  was  to  consist  of 
^1,000,000  and  the  stockholders  were  required  to  pay  25  per 
cent,  on  the  amount  of  that  capital  stock,  in  specie,  before 
the  Board  of  Directors  should  be  permitted  to  issue  their 
bank  notes.  That  in  February,  1838,  the  bank  commenced 
business  and  issued  bank  notes.  That  the  bank  did  this 
without  the  payment  of  the  25  percent,  in  specie,  as  required 
by  the  act  of  incorporation,  and  issued  bills  to  the  amount 
of  $200,000,  when  only  about  jglOOO  had  been  paid  in 
in  specie,  and  the  promissory  notes  of  the  stockholders 
were  put  into  the  bank  in  lieu  of  specie.  That  in  October,. 
1839,  James  M,  Chambers  and  Abner  H.  Flewellen,  pur- 
chased stock  in  the  bank  and  were  elected  directors,  and 

continued  as  such  till  February,  1843.    That  Daniel  M^7 
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Dougald,  since  deceased,  (to  whom  Ann  E.  McDoiigald 
had  been  appointed  administratrix,)  was  active  in  putting 
the  bank  into  operation,  was  a  director  and  afterwards  Pres- 
ident of  the  bank,  and  continued  so  until  April,  1841,  and 
held  stock  to  the  amount  of  2500  shares.  That  neither 
McDougald,  Chambers,  or  Flewellen  were  original  subscrib- 
era  for  theT stock,  but  became  owners  by  purchase  and  trans- 
fer. That  for  such  stock  they  paid  little  or  no  money,  but 
paid  for  the  same  by  giving  their  notes  to  the  bank  in  the 
stead  of  the  notes  of  those  from  whom  they  purchased* 
That  by  an  Act  of  the  State  of  Ge6rgia,  the  President  and 
Directors  of  Banking  Companies  are  required  to  report  to 
the  Governor  semi-annually  the  condition  of  their  banks — 
a  list  of  stockholders  and  the  amount  paid  in  on  each  share 
of  stock.  That  McDougald,  Chambers,  and  Flewellen,  did, 
in  1839,  and  as  long  as  they  acted  as  President  and  Directors, 
report  to  the  Governor  that  25  per  cent,  of  the  capital  stock 
had  been  paid  in,  (a  copy  of  one  of  the  reports  was  annexed 
to  the  bill.)  That  these  reports  were  regularly  published  in 
the  newspapers.  That  relying  on  the  statements  made  in 
these  reports,  complainant  purchased  of  the  bank  a  bill  of 
exchange,  and  that  the  bill  was  not  paid  but  returned  to 
complainant,  and  when  he  presented  it  to  the  bank  payment 
was  refused.  That  he  had,  in 'an  action  on  the  said  bill  of 
exchange,  recovered  judgment  against  the  bank  and  caused 
execution  to  issue  thereon  which  was  returned  nulla  bona. 
That  the  bank  became  insolvent  in  February,  1842.  That  the 
25  per  cent,  on  the  capital  stock  had  never  been  paid  in,  but 
that  the  notes  of  Daniel  McDougald  for  stock,  remained  in 
the  bank  till  June,  1841,  when  he  sold  and  transferred  to 
Benjamin  W.  Walker,  a  large  portion  of  his  stock,  and 
substituted  the  notes  of  Walker  in  lieu  of  his  own.  That 
Walter  was  then  insolvent  and  that  his  notes  to  the  amount 
of  874,000  have  never  been  paid.  That  the  notes  of  Cham- 
bcirs  and  Flewellen  remained  in  the  bank  till  1842,  ^hen 
they  took  them    out  and  destroyed  them;  the  notes  of 
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Chambers  amounting  to  |i300Q  and  those  of  Flewellen  to 
§2500.  That  at  the  time  McDougald,  Chambers,  and  Flew- 
ellen reported  that  25  per  cent,  on  thecapital  stock  had  been 
paid  in,  they  knew  the  same  was  not  true,  and  that  com- 
plainant was  misled  by  those  reports,  and  that  he  had  no 
means  of  ascertaining  the  condition  of  the  bank  except 
through  those  reports.  That  complainants  had  no  remedy  at 
common  law,  and  prayed  that  relief  might  be  granted 
against  the  false  representations  of  the  defendants,  and  that 

they  might  be  compelled  to  pay  the  amount  of,  his  demand. 

* 

To  this  bill  the  defendants  demurred  for  want  of  equity; 
and  upon  the  case  coming  on  for  hearing  in  November 
Term,  1857,  the  Court  sustained  the  demurrer  and  dismissed 
the  bill. 

To  this  decision  of  the  Court  the  plaintiff  excepted. 

Dougherty,  for  plaintiff  in  error. 

Holt  ;  and  Jones,  contra. 

Judge  Benning  having  been  of  counsel  in  this  case,  did ' 
not  preside. 

By  the  Court — McDonald  J.,  delivering  the  opinion. 

There  was  a  general  demurrer  filed  to  this  bill,  which  was 
sustained  in  the  Court  below,  and  on  the  judgment  of  the 
Court  on  the  demurrer,  error  is  assigned.  The  counsel  for 
the  defendants  in  error  in  this  Court,  insist  in  support  of 
the  demurrer,  on  the  following  grounds  : 

Ist  That  a  creditor's  bil|  will  not  lie  for  fraud. 

2d.  It  does  not  appear  by  the  bill,  that  there  was  demand, 
notice  and  protest  of  the  bill  of  exchange  on  which  the 
judgment  was  obtained  which  the  plaintiffs  in  error  seeks 
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to  toforce  against  the  stockholders,  and  it  was  a  foreign  bill 
of  exchange. 

3d.  The  bill  is  not  filed  under  the  charter,  but  on  the 
common  law  principle  that  the  parties  had  been  guilty  of  a 
fraud,  and  such  being  the  case,  it  could  not  be  brought 
against  representatives  of  deceased  parties. 

4th,  That  directors  who  are  successors  of  those  who 
committed  the  fraud,  are  not  bound. 

5th.  That  the  assignee  of  the  bank  should  be  sued  and 
not  the  parties  to  the  bill. 

6th.  The  assignor  should  sue  if  there  was  a  breach  of 
trust  or  fraud. 

7th.  Complainants  have  an  adequate  common  law  remedy. 

6th.  That  there  are  other  parties  who  ought  to  be  brought 
before  the  Court 

The  material  parts  of  the  bill  are  set  forth  in  the  state- 
ment of  the  case. 

[1.]  The  capital  stock  of  an  incorporated  bank,  when  paid 
in,  constitutes  a  trust  fund  in  the  hands  of  the  President 
and  Directors,  to  be  managed, 'under  the  charter,  for  the 
benefit  of  the  stockholders,  and  upon  which  bank  notes  may 
usually  be  issued  for  circulation.  •  When  the  stock  is  sub- 
scribed and  paid  in,  and  notes  are  issued  and  circulated 
thereon,  another  and  a  superior  trust  arises  in  favor  of  the 
creditors  of  the  bank,  who  must  be  paid  before  the  stock 
can  be  withdrawn  and  distributed  amongst  the  stockholders- 
If  it  be  withdrawn,  and  the  bank  becomes  insolvent,  the 
\A\\  holders  may  pursue  it  into  the  hands  of  the  stockliold- 
€fra     Wood  vs.  Dummery  3  Masori's  -ffe/?.,  308. 

[2,]  If  the  charter  of  a  bank  require  a  certain  portion  of 
the  capital  stock,  in  specie,  to  be  paid  in,  before  the  directors 
are  permitted  to  issue  bank  notes,  and  the  stock  is  subscribed 
bat  the  specie  is  not  paid,  ai^  the  directors,  nevertheless, 
ffoceed  to  issue  and  put  in  circulation  the  bank  notes,  if 
•fce  bank  fail  or  become  insolvent,  the  bill  holders  and 
-^i^Mdltoi^  may  proceed  at  once  against  the  stockholders  for 
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the  subscribed  stock  not  paid  in,  and  against  the  directors 
for  a  breach  of  tmst  for  issuing  and  putting  in  circulation 
notes  on  unpaid  subscribed  stock,  contrary  to  their  duty 
under  the  charter. 

[3.]  If  the  stockholders  and  directors  do  an  illegal  act,  or 
omit  to  do*  what  the  law  requires,  by  which  the  rights  of 
others  are  prejudiced,  the  law  declares  such  conduct  fraud- 
ulent, and  if  the  circumstances  be  such  as  to  warrant  the 
imputation  of  motives  of  probable  gain  to  themselves,  for 
such  conduct,  great  strength  is  added  to- the  charge.  It  is 
impossible  to  conceive  a  stronger  case  tlian  that  made  by 
this  bill  against  the  original  directors  and  stockholders.  The 
capital  stock  of  the  bank  is  one  million  of  dollars.  One- 
fourth  of  this  sum,  in  specie^  was  required  to  be  paid  in, 
before  the  directors  were  authorized  to  issue  bank  notes. 
They  issued  bank  notes  to  the  amount  of  two  hundred 
thousand  dollars,  when  the  sum  of  one  thousand  dollars 
only,  or  some  such  small  sum,  had  actually  been  paid  in. 
The  stockholders  gave  their  promissory  notes  to  represent 
the  specie  for  the  balance.  Parties  thus  culpable  are  cer- 
tainly liable  for  all  the  consequences  to  persons  injured  by 
their  misconduct. 

[4.]  The  community  had  a  right  to  presume  that  there 
had  been  a  bona  fide  organization  of  the  bank,  at  the  time 
notes  were  issued,  and  to  rely  on  the  assurance  which  such 
honest  organization  gave  them  of  its  ability  to  meet  its 
engagements  and  contracts.  Every  person  injured  or  Ipsiog 
by  the  flagrant  abuse  of  the  extraordinary  privileges  granted 
to  the  company,  is  certainly  entitled  to  a  remedy,  and  the 
injury  being  necessarily  of  the  same  nature,  the  remedy 
should  be  the  same.  In  such  case,  one  creditor  may  sue  in 
behalf  of  himself  and  all  others  standing  in  the  same  rela- 
tion to  the  subject  of  the  ^ uit.  Gray  vs.*  Chaptiny  2  Sim. 
and  Siu.  267.  Justice  may  be  done  in  one  suit,  and  where 
that  is  the  case,  a  Court  of  Chancery  will  entertain  jurisdic- 
tion of  one  case  for  all,  rather  than  drive  each  person  to 


MACON,  JANUARY  TERM,  1858.  279 


Schley  et  al.  \n.  Dixon  et  al. 


a  separate  suit  to  recover  his  rights,  which  would  lead  to 
innumerable  suits  and  great  delay.  Suits  of  this  sort  are 
maintainable  yrhen  the  gravamen  is  the  fraud  of  the  defend- 
ant Small  vs.  Jitiwoodj  Younge,  458 ;  Hitchens  et  al,  vs, 
Cengreve  et  al;  4  Russellj  562. 

[5.]  The  complainant  in  this  case,  who  sues  for  himself 
and  others,  who  are  willing  to  come  in,  has  obtained  a  judg- 
ment against  the  bank  on  which  he  has  not  been  able  to 
collect  his  debt.  Hence  his  resort  to  a  Court  of  Equity  to 
enforce  it.  The  judgment  must  be  presumed  to  have  been 
regularly  obtained,  on  due  proof  of  every  allegation  neces- 
sary to  entitle  him  to  a  verdict,  and  it  will  not  be  enquired 
into  here. 

[6.]  It  is  true  that  the  bill  is  not  filed  under  the  charter. 
It  is  filed  on  the  principle  that  trustees  guilty  of  a  breach  of 
trust  shall  be  responsible  to  those  a^rieved  by  it ;  and  that 
if  the  trustees  have,  or  are  presumed  to  have  made  any 
advantage  by  it,  then  it  is  against  conscience  that  they  or 
their  representatives  should  be  allowed  to  retain  this  advan- 
tage. They  should  respond  to  injured  parties.  The  maxim 
^  actio  personalis  moritur  cum  personUf'  does  not  apply  to 
cases  of  which  Courts  of  Equity  take  cognizance.  If  a 
defendant  commit  a  fraud,  he  shall  bo  deemed  a  trustee  for 
those  whom  his  fraud  has  injured,  and  the  suit  may  be 
revived  on  his  death,  against  his  personal  representatives.. 

[7.]  It  is  insisted,  however,  that  as  it  appears  on  the  face 
of  the  bill,  that  Daniel  McDougald,  Abner  H.  Flewellen, 
and  James  M.  Chambers,  were  not  original  subscribers  -for 
stock,  they  are  not  liable  for  fraud  committed  by  the  original 
subscribers.  It  is  true  that  directors  and  stockholders,  who 
are  guiltless  of  fraud  themselves,  and  are  successors  or 
assignees,  without  fraud,  of  those  who  committed  it,  are  not 
bound  by  the  «cts  or  conduct  of  their  predecessors  and 
assignors. 

[8.]  But  this  bill  alleges  that  McDougald  acted  a  conspic- 
uous part  in  putting  the  bank  in  operation,  in  manner 
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aforesaid^  and  was  a  director,  and  subsequently  elected 
its  President;  that  each  of  the  three  persons  aforesaid, 
McDougald,  Flewellen  and  Chambers,  became  the  owners 
of  stock  by  purchase  and  transfer  from  other  persons,  that 
they  paid  no  money  therefor,  except  a  small  amount  as  a 
premium  (in  this  relation  not  a  very  intelligible  term,)  for 
the  stock  so  puiphased,  and  perhaps  a  small  sum  in  addition, 
being  the  amount  which  had  been  paid  in  by  their  respec- 
tive vendors  in  the  bills  of  other  banks,  but  settled  and  paid 
for  said  stock  by  substituting  or  giving  thejr  notes  in  the  said 
bank,  in  the  place  and  stead  of  the  notes  of  those  of  whom 
they  purchased,  and  for  the  same  amount  and  payable  in 
the  like  manner.  The  bill  proceeds  to  state  that  the  said 
named  persons,  as  President  and  Directors*  of  the  bank, 
reported  to  the  tlovernor  every  six  months  while  they  were 
President  and  Directors,  that  twenty-five  per  centum  of  the 
capital  stock  of  said  bank  had  been  actually  paid  in,  which 
report  was  published.  The  bill  charges  that  the  reports 
were  known  to  them  to  be  untrue  when  mada  These  ate 
grave  charges,  and  enough,  uncontradicted,  to  warrant  the 
strongest  conclusions  against  the  parties.  They  may  be 
susceptible  of  refutation,  as  they  may  have  been  defrauded 
by  the  persons  from  whom  they  purchased ;  but  they  cer- 
tainly require  answers  and  clear  explanations.  But  the  bill 
proceeds  to  state,  that  the  notes  given  by  the  said  McDougald 
for  stock,  remained  in  the  bank  unpaid,  until  the  14th  day 
of  June,  1841,  when  he  sold  and  transferred  to  one  Benja- 
min W.  Walker,  a  large  portion  of  his  stock,  to  wit:  thirteen 
hundred  shares,  and  substituted  the  notes  of  the  said  Walker 
in  lieu^f  his  notes,  for  stock  aforesaid,  that  said  Walker  is 
and  was  then  insolvent,  and  that  said  notes  remain  unpaid 
to  this  day,  and  that  they  amount  to  the  sum  of  seventy- 
five  thousand  dollars  or  some  such  large  suy.  These  all^a- 
tions  require  an  answer  and  investigation.  McDougald  was 
President,  and  it  is  alleged  that  he  substituted  Walker's 
insolvent  notes  for  his  own.    It  is  not  alleged  to  have  been 
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an  act  of  the  bank  or  Board  of  Directors.    The  case  as 
made  by  the  bill  is  strongly  against  McDougald. 

[9,]  It  is  alleged  that  the  notes  of  Chambers  and  Flew- 
ellen,  given  for  stock,  remained  in  the  bank  until  the  year 
1842,  when  they,  still  acting  as  directors,  took  said  notes 
firom  the  said  bank  and' appropriated  them  to  their  own  n^e 
by  destroying  them,  that  the  note  of  said  Chambers  amounted 
to  three  thousand  dollars  and  that  of  Flewellen  to  twenty- 
five  hundred  dollars.  These  charges  establish  the  plainest 
liability  of  these  parties  for  the  amount  of  their  notes 
respectively,  and  manifestly  demand  an  answer. 

[10.]  The  assignmei^t  is  not  set  out  in  the  bill,  and  there- 
fore the  Court  cannot  determine  that  the  complainant  has  a 
remedy  against  the  assignee  for  the  frauds  alleged  in  the 
bill  against  the  stockholders  and  directors,  against  whom  an 
account  is  asked.  If  it  was  his  duty,  under  the  deed  of- 
alignment,  to  call  for  an  account  for  such  malfeasances  on 
the  part  of  the  directors  and  stockholders,  and  he  failed  to 
do  it,  the  complainant  might  have  a  remedy  against  them, 
bat  it  does  not  follow  that  the  stockholders  and  directors  of 
a  bank,  by  making  an  assignment  to  which  the  creditors  are 
not  parties,  nor  consenting,  can  deprive  the  creditors  of 
remedies  agaiubt  them  for  a  breach  of  duty,  or  any  act  or 
omission  by  which  they  have  been  injured.  ' 

We  think  that  the  remedy,  for  matters  of  the  sort  com- 
plained of  in  this  bill,  is  in  a  Court  of  Equity,  and  that  a 
Court  of  Law  does  not  furnish  so  complete  a  remedy. 

It  does  not  appear  from  this  bill,  that  for  the  acts  com- 
plained of  therein,  there  are  other  necessary  parties  who 
ought  to  be  brought  before  the  Court.  • 

Judgment  reversed. 


N.  B. — Mrs.  McDoug^ald    having  married,  Robert  E.  Dixon  was.  appoiiucd 
adsBnistrator  de  bonis  nan  of  Daniel  McDougald,  deceased. 
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Joseph  Buchanan,  plaintiff  in   error,  vs.    The   State   of 

Geokgia,  defendant  in  error. 

[1.]  On  the  indfclmcnt  of  B.  for  the  murder  of  G.  by  slabbing,  the  Court  charg^, 
that  if  there  was  an  attempt  by  G.  t6  commit  a  serious  personal  injury  on  B., 

,  and  he,  B.,  in  a  sudden  heat  of  passion,  killed  G.  be  was  guihy  of  voluntaiy 
manslaughter. 

lleld^  That,  serious  personal  injury^  must  be  construed  to  mean,  an  injury,  grea- 
ter than  a  provocation  by  mere  words,  and  less  than  a  felony  j  and,  there/ore, 
that  the  charge  was  right. 

£2.]  The  Court  also  chargecf,  that  if  B.  provoked  the  difficulty,  if  he  brought  up- 
on himself  the  necessity  to  kill  G.  to  save  his  own  life,  the  killing  amounted 
to  murder.  The  evidence  showed,  that  B.  had  a  bowie  knife  concealed  about 
his  person,  and,  in  other  respects  it  was  such  as  to  repel  the  idea,  that  kis 
purpose  was  no  more  than  a  battery.  The  verdjbt  was  for  voluntary  man- 
slaughter. ,   . 

Heldy  That  this  ch||gc  was  no  ground  for^a  new  trial. 

[3.]  After  a  verdict  of  manslaughter,  a  person  made  oath  that  one  of  thejarort, 
had  before  the  trial,  told  him,  that  he  saw  the  greater  part  of  the  diffiouky, 
and  that  if  he  was  a  juror,  he  would  be  compelled  from  what  he  saw — he  did 
did  not  know  how  he  could  get  round  finding  him  guilty  of  murder.  The 
juror  himself,  then  swore,  that  he  did  not  see  the  crime  committed,  or  bear 
any  part  of  the  evidence  before  the  trial ;  that  he  had  no  bias ;  that  he  was  a 
stranger  to  one  of  the  parties,  and  almost  a  stranger  to  the  other ;  and  that 
he  went  for  manslaughter,  when  others  of  the  jury  were  going  for  murder. 
The  evidence  made  out  a  case  of  manslaughter,  if  not  of  murder.  The  Court 
refused  to  grant  a  new  trial. 

Heldj  That  this  refusal  ought  not  to  be  disturbed. 

Murder,  from  Harris  county.  Tried  before  Judge  Worrili., 
October  Term,  1857. 

Joseph  Buchanan  the  plaintiff  in  error,  was  indicted  for  Ihe 
murder  of  Joseph  J.  Gorham  ;  he  was  conricted  of  volunta- 
ry manslaughter,  and  moved  for  a  new  trial,  on  the  following 
grounds:  ^ 

1st  Because  the  Court  erred  after  giving  to  the  jury  the 
definition  of  voluntary  manslaughter,  as  contained  in  the 
penal  gode,  in  instructing  the  jury  that  i#the  proof  showed 
that  there  was  an  attempt  by  Gorham  to  commit  a  serious 
personal  injury  on  the  person  of  Buchanan,  and  he  Bucn- 
anan  at  the  time  without  notice,  and  in  a  sudden  heat  of 
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passion,  killed  Gorham,  that  he  was  guilty  of  voluntary  man- 
slaughter. 

Or  if  the  evidence  proved  thq<  Gorham  made  an  assault 
upon  Buchanan,  and  therefore,  Buchanan,  in  a  sudden  heat 
of  passion  and  without  malice,  killed  him,  then  the  killing, 
according  to  the  definition,  would  amount  to  voluntary  man- 
slaughter. 

2d.  Because  the  Court  erred  in  instructing  the  jury,  that 
if  Buchanan  provoked  the  difficulty,  if  he  brought  on  the 
fight,  if  lie  brought  upon  himself  the  necessity  to  kill  Gor- 
ham to  save  his  own  life,  then  the  killing  amounts  to  mur- 
der. 

3d.  Because  the  counsel  for  the  State,  in  the  course  of  the 
argument  in  conclusion,  insisted  that  the  j^gcused  used  pro- 
fisine  and  provoking  language  in  the  presence  of  the  deceas- 
ed, in  the  streets,  with  a  view  to  provoke  the  deceased  into ' 
a  difficulty,  and  pursued  him  into  the  billiard  room,  when 
the  counsel  for  the  accused  objected  to  the  State's  counsel 
arguing  a  state  of  facts  not  authorizeid  by  the  testimony  as 
there  was  no  proof  that  the  accused  and  deceased  were  to- 
gether in  the  streets  before  the  difficulty ;  the  Court  permitted 
the  counsel  for  the  defendant  to  state  their  recollection  of  the 
testimony,  and  that  the  Staters  counsel  might  do  the  same^ 
and  leave  it  to  the  jury  to  determine  between  them ;  and  af- 
ter counsel  for  the  accused  stated  their  recollection  of  the 
testimony  on  that  point,  the  counsel  for  the  State  proceeded 
to  ai^e  the  case,  and  speaking  of  it  as  occuring  in  the  town 
of  Hamilton,  aad  perhaps  in  the  hearing  of  the  ladies. 

4th.  Because,  James  Perry,  one  of  the  jurors  who  tried 
said  case  and  rendered  s^id  verdict  was  subpcenafd  as  a 
witness  on  the  part  of  the  State,  and  had  before  he  was  selec- 
ted as  a  juror,  stated  that  he  witnessed  the  greater  part  of 
the  difficulty  betf^een  Buchanan  and  Gorham,  and  ^  he  was 
taken  on  the  jury,  he  did  not  know  how  he  could  get  roimd 
finding  him  guilty  of  murder. 
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The  Court  refused  the  raotioo  on  all  the  grounds  taken, 
and  prisoner  excepted. 

Wm.  Dougherty  &  D.  P.  Hill,  for  plaintiff  in  error. 

Sol.  Gen'l  Oliver  ;  and  Ramsey  &  Carithers,  for  defend- 
ant in  error. 

By  the  Court, — Benxino,  J.  delivering  the  opinion. 

Did  the  Court  err  in  refusing  to  grant  a  new  trial  ?  This 
is  the  question. 

Was  the  charge  contained  in  the  ^first  ground  of  the  mo- 
tion right  ? 

It  is  argued  that  an  attempt  to  kill  a  man,  is  an  attempt 
**  to  commit  k  serious  personal  injury*^  on  him;  and  that 
killing,  in  repelling  an  attempt  to  kill,  is  not  manslaughter, 
but  only  justifiable  homicide.  In  other  words,  that  the  ex- 
pression, an  attempt  tto  commit  a  serious  personal  injury  on 
a  man,  includes  attempts  to  commit/c/onie*  on  him.  Con- 
sequently, that  the  charge  amounted  to  telling  the  jury,  that 
Buchanan  might  be  guilty  of  manslaughter,  although,  when 
he  killed  Gorham,  Gorham  was  trying  to  kill  him. 

Does  the  charge  amount  to  this  ?  This  expression  is  ta- 
ken from  the  .Code.  The  7th  section  of  the  fourth  division, 
commences  thus :  "  In  all  cases  of  voluntary  manslaughter, 
there  must  be  some  actual  assault  upon  the  person  killing ; 
or  an  attempt  by  the  person  killed,  to  commit  a  serious  per- 
sonal injury  on  the  person  killing." 

What  does  the  expression  mean  here  ? 

It  is  immediately  followed  by  the  words, "  provocation  by 
words,  threats,  &c.,  shall  in  no  case  be  sufficient,  to  free  the 
persoi^  killing,''  from  murder.  # 

It  is,  after  a  little,  followed  by  the  words ;  "justifiable  ho- 
mfoide  is  the  killing  of  a  human  being,"**  in  S€jf-defeirec,  or 
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i»  defence  of  habitation,  property,  or  person,  against  one  who 
manifestly  intends,  or  endeavors,  by  violence  or  surprise,  to 
commit  a  felony  on  either." 

The  expression,  then,  must  mean,  an  attempt  to  commit 
an  injury,  lying  between  a  provocation  by  mere  words j  and 
an  attempt  to  commit  ^felony — an  injury,  greater  than  the 
former,  less  than  the  latter. 

And  there  is  a  common  usage,  that  favors  this,  as  the  true 
meaning.  We  say,  a  serious  hurt,  a  serious  loss,  a  serious 
accident — meaning  less,  than  a  fatal  hurt,  a  fatal  loss,  a  fatal 
accident,  and  more,  than  a  trifling  hurt,  a  trifling  loss,  a  tri- 
fling accident 

This,  then,  is  the  meaning  of  the  expression  in  the  statute. 
And  whatever  is  the  meaning  it  has  in  the  statute,  is,  we  are 
bound  to  say,  the  meaning  it  was  intended' to  have,  in  the 
charge  ? 

It  must  follow,  that  the  objection  to  this  charge,  was  not 
well  founded. 

Was  the  charge  contained  in  the  several  grounds  of  the 
motion,  right  ? 

It  is  said  that  it  might  have  been  true,  that  Buchanan 
^'provoked  the  difficulty" — ^  brought  upon  himself  the  neces- 
sity of  killing  Crorham,  to  save  his  own  Hie," — with  the  mo- 
tive, to  induce  an  attack  on  himself  by  Gorham,  and  then, 
under  color  of  repelling  that  attack,  to  beat  but  not  to  kill 
Gorham. 

Admit  that  this  was  actually  true ;  in  that  case,  what  kind 
of  homicide  was  it?  No  body  will  say,  that- it  wtis justifia- 
ble homicide.  Was  it  manslaughter  ?  Where  is  the  '^  sudden 
heat  of  passsion  ?"  Was  it  murder?  Where  is  the  'i malice 
aforethought?"  Yet  it  has  to  be  nlurder  or  manslaughter; 
and  it  is  as  easy  to  make  it  out  murder,  as  it  is,  to  make  it 
out  manslaughter 

But  it  cannot  be  admitted,  that  thisr  was  actually  true — it 
cannot  be  admitted,  that  Buchanan's  motive  was  no  more. 
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than  to  get  an  opportunity  merely,  to  beat  Gorham,  under 
color  of  preventing  Gorham  from  beating  him.  The  con- 
ceaied  bowie  knife — the  whole  evidence  forbids  such  an 
idea. 

Again,  it  is  true,  that  the  charge  said,  that  the  killing 
would,  (in  the  supposed  events,)  amount  to  murder^  but  the 
verdict  was  only  for  manslaughter.  So  the  charge  if  wrong, 
did  no  harm. 

[2.]  We  cannot  say,  that  this  charge,  constitutes  a  good 
ground  for  the  motion. 

There  is  nothing  of  any  validity,  apparent  in  the  third 
ground. 

Is  there  any  validity  in  the  ground,  as  to  thejurbr,  Perry  ? 

Not  if  we  go  by  the  juror's  own  affidavit  He  swears,  that 
he  did  not  see  the  crime  committed,  or  hear  any  part  of  the 
evidence,  till  the  trial. 

It  is  true,  that  Moore  swears,  that  Perry  told  him,  that  he 
saw  the  greatef  part  of  the  difficulty.  But  this,  at  most  is 
but  Perry's  statement,  not  under  oath,  against  his  statement 
under  oath. 

Of  the  two  statements,  supposing  that  both  were  made, 
why  should  we  not  choose  the  one  made  under  the  sanction 
of  an  oath,  rather  than  the  one  made  not  under  the  sanction 
of  an  oath  ?  But  we  cannot  be  sure,  that  both  were  actual- 
ly made ;  we  cannot  be  sure,  that  Moore  was  not  mistaken. 

Certainly,  the  juror  seems  to  haye  been  a  person,  free  from 
bias.  He  had  never  seen  one  of  the  parties — never  seen  the^ 
other  but  once.  •  He  went  for  manslaughter,  when  others  of 
the  jury,  were  for  murder,  and  going  for  manslaughter  in 
such  a  case,  was  anything  but  a  sign  of  bias  against  the 
party  accused. 

Finally,  the  Judge  has  passed  upon  this  groufid  and  over- 
ruled it;  and  by  the  Act  of  1856,  (•^Ms  231,>  the  Judge  takes 
the  place  of  the  triers  of  the  old  law.  This  was  a  ground 
peouUarly  (of  trier8| 
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We  think,  then,  that  there  is  nothing  in  this  ground. 
The  result  is  that  in  our  opinion  the  Court  did  not  err  in 
refusing  to  grant  a  new  trial 

Judgment  affirmed. 


Edmund  C.  Corbett,  plaintiff  in  error,  vs.  The  Statb  of 

Georgia,  defendant  in  error. 

To  be  a  promi.ssory   note,  the   money  specified   in  the  face  of  the   instrument 
nratt  be  payable  absolutely^  unconditionally,  and  at  all  events. 

Indictment,  from  Muscogee  county.  Tried  before  Judge 
WoRRiLL,  at  November  Term,  1857. 

Edmund  C.  Corbett  was  indicted  for  demanding  payment 
of  a  certain  promissory  note,  knowing  the  same  to  be  forged 
and  counterfeited. 

The  note  was  as  follows : 

**  Due  E.  C.  Corbett  or  bearer,  the  sum  of  ten  thousand  dol- 
lars with  interest  from  date,  on  a  settlement,  to  be  paid  when 
the  money  belonging  to  the  firm  of  Lowe  &  Simmons  is  col- 
lected*    This  May  the  16th,  lb53. 

(Signed,)     '  H.  H.  LOWE.'' 

The  jury  found  the  defendant  guilty,  whereupon  his  coun- 
sel moved  in  arrest  of  judgment. 

Ist  Beca^ise  the  instrument  set  out  in  the  indictment,  is 
not  a  note. 

24  BecauseMhe  indictment  is  not  valid — there  being  no 
offence  or  violation  of  law,  charged  therein. 

After  argument,  the  presiding  Judge  reused  the  motion, 
and  counsel  for  the  prisoner  excepted. 
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HiNEs  Holt  5  and  Wellborn,  Johnson  &  Sloan,  for  plain- 
tifl'  in  error. 

SoL  Gen'l  Oliver,  and  Wm.  Dougherty,  for  the  State. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

The  judgment  of  the  Court  below  must  be  reversed  on 
the  ground  that  the  presiding  Judge  erred  in  refusing  to  sus- 
tain the  motion  in  arrest  of  judgment  made  by  the  prisoner's 
counsel.  The  defendant  was  indicted  for  demanding  pay- 
ment of  a.  note  known  by  him  to  be  a  foiled  and  counter- 
feit note. 

The  instrument  set  forth  in  the  indictment  as  a  note,  is  to 
be  paid  when  the  money  belonging  to  the  firm  of  Lowe  & 
Simmons  is  collected.  It  is  not  a  written  promise  to  pay 
money  to  another  unconditionally,  absolutely  and  at  all 
events.  The  money  is  not  promised  to  be  paid  uncondition- 
ally and  absolutely,  for  it  is  not  payable  until  the  money  due 
the  firm  of  Lowe  &  SimmDus  is  collected.  It  cannot  be  said 
the  money  will  ever  be  payable.  The  debts  due  the  firm  of 
Lowe  &  Simmons  may  never  be  collected,  and  if  they  are 
not  collected,  the  money  is  hot  demandable  on  this  instru- 
ment 

Judgment  reversed. 


Henry  Brown,  plaintiff  in  error,  vs.  Alpha  K.  Ayer  and  Asa 

Bates,  defendants  in  error. 

[1.]  If  a  defendant  appeals  from  a  verdict  rendered  against  him  and  gives  aaed- 
rity,  the  defendant  is  bound  for  the  whole  and  every  part  of  the  jodgmeat 
whkh  may  be  recovered  on  the  AM>eil«  while  the  eeo«rity  i«  loimd  te  iIml 
part  only  which  his  prmcipal  cannot  or  does  not  pay. 
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[2.]  Iftheplaintifl*  receive  of  the  defendant  one  half  of  the  amount  of  the  judg- 
ment in  full  of  his  part  thereof,  it  is  a  receipt  in  full  of  the  entire  judgment, 
as  the  entire  judgment  is  the  part  of  the  defendant. 

[3.1  If  a  creditor  agree  to  receive  from  his  debtor  a  less  sum  in  satisfaction  of  a 
greater,  and  the  less  sum  is  paid  him,  and  he  accepts  it,  the  contract  is  exe- 
cuted, and  he  cannot  treat  it  as  a  nullity  and  recover  the  balance  ,*  otherwise  * 
if  the  contract  is  executory,  and  must  be  enforced  through  a  court  of  law. 

(4.]  The  discharge  of  the  principal  absolutely,  without  reserving  the  plaintiff's 
right  against  the  security  in  the  instrument,  extinguishes  the  debt  as  to  the 
surety. 

Scire  facias  to  revive  judgment^  from  Muscogee.  Tried 
before  Judge  Worrill,  May  Term,  1857. 

In  1837,  Henry  Brown  brought  an  action  of  trover  against 
Alpha  K.  Aycr.  Upon  the  common  law  trial  there  was  a 
verdict  for  plaintiff,  from  which  the  defendant  Ayer  appeal- 
ed, and  Bates  became  his  surety  on  the  appeal  Upon  the 
trial  on  the  appeal,  there  was  a  verdict  for  plaintiff  for  the 
sum  of  9^9^00,  and  judgment  entered  against  Ayer,  and 
his  security  Bates,  15th  May,  1839,  for  this  sum,  and  Ju  feu 
issued  thereon.  Afterwards,  on  the  23d,  Nov.,  1844,  before 
said  judgment  or  any  part  thereof  was  paid.  Brown  gave  to 
Ayer  the  following  receipt : 

*  Henry  Brown      ^ 

vs.  Muscogee  Superior  Court, 

Alpha  K.  Ayer,       I  April  Term,  1837. 

and  Asa  Bates         Prin.  g[l,500. 

security  on  appeal.^ 

Received,  Columbus,  Geo.,  23d  November,  1844,  of  A.  K. 

Ayer,  prin.  the  amount  of  one-half  of  the  above  stated  fi.fa. 

his  part  in  full  of  said^.  feu 

[Signed]  HENRY  BROWN,  PVtff. 

The  fu  feu  bears  date  24  May,  1839.     Entry  "  no  proper- 
,ty,''  January  1 6th,  1840.    **  No  property  of  Bates,''  Sept.  2 1st, 
1846. 

Scire  facias  to  reyive  the  judgment,  28t^  August,  185€« 
19  VOL.  xxnr. 
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The  defendants  pleaded  the  foregoing  receipt  in  full  pay- 
ment and  satisfaction  of  the  judgment  and  execution. 

Upon  the  trial,  plaintiff  demurred  to  this  plea,  which  de- 
murrer the  Court  overruled,  and  plaintitf  excepted. 

Plaintiff  then  went  forward  and  offered  in  evidence  llie 
original  declaration,  process,  judgment,  and  ^. /a.,  and  the 
entries  thereon,  and  closed. 

Defendants  offered  the  receipt  of  which  the  above  is  a 
copy.  Counsel  for  plaintiff  objected  to  its  introduction  as  evi- 
dence of  a  full  satisfaction  of  the  judgment.  The  Court  over- 
ruled the  objection  and  let  the  receipt  go  to  the  jury,  and 
plaintiff  excepted. 

The  plaintiff,  in  reply,  called  A,  K.  ^^yer^  one  of  the  de- 
fendants, who  testified,  that  he  settled  with  Brown  the  half 
of  said  ^./«/.;  the  settlement  took  place  in  Col.  Holt's  office  ; 
that  he  (Ayer)  wrote  the  body  of  the  receipt ;  Bates  was  not 
present;  plaintiff  said  at  the  time  he  should  proceed  and 
make  the  other  half  out  of  Bates  the  best  way  he  could ; 
both  himself  (Ayer)  and  Bates  were  then  broke.  That  plain- 
tiff received  what  was  paid  to  him  as  a  full  discharge  of  all 
his  (Ayer's)  liability  on  the  judgment  and^  fa.  Bates  was 
then  living  in  or  near  Columbus.  That  it  was  understood 
between  him  (Ayer)  and  Brown,  at  the  time  said  receipt  was 
given;  that  Brown  vtsls  not  to  look  to  him  (Ayer)  any  further 
upon  said  judgment,  but  was  to  make  the  other  half  out  of 
Bates  the  best  way  he  could.  Bates  was  the  security  for  him 
(Ayer)  on  appeal. 

The  testimony  here  closed,  and  the  presiding  Judge^ 
amongst  other  things,  charged  the  jury  that,under  this  proof,* 
the  plaintiff  was  not  entitled  to  recover.  To  which  charge 
plaintiff  exoep^d. 
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The  jury  found  for  the  defendants.  Whereupon,  counsel 
for  plaintiff  tenders  his  bill  of  exceptions,  and  assigns  for  er- 
ror the  rulings  and  charges  above  excepted  to. 

L.  T.  Downing,  for  plaintiff  in  error. 

Wellborn,  Johnson  &.  Sloan,  contra. 

By  the  Court. — McDonald  J.,  delivering  the  opinion. 

The  plaintiff  is  attempting  to  revive  a  dormant  judgment 
against  the  defendants.  The  plea  sets  forth  the  defence  ful- 
ly. The  evidence  of  the  defendants  supports  the  plea,  and 
the  reply  of  the  plaintiff  by  proof,  presents  matter  of  evidence 
on  which  he  relies  to  defeat  the  effect  of  the  plea.  The  plain- 
tiff insisting  that  the  plea  was  insufficient  in  law  to  bar  the 
plaintiff's  action,  demurred  to  it  The  Court  below  over 
ruled  the  demurrer,  and  the  judgment  on  the  demurrer  is 
excepted  to  and  assigned  as  error. 

The  parties  proceeded  to  trial,  and  after  the  evidence  was 
heard,  the  presiding  Judge  charged'the  Jury  that,  under  the 
proof,  the  plaintiff  was  not  entitled  to  recover.  The  plaintiffs 
counsel  excepted  lo  the  charge  and  assigned  error  thereon. 

[l.]  In  determining  the  points  presented  in  the  record,  it 
will  be  necessary  to  construe  the  contract  of  the  parties. 
The  plaintiff  recovered,  on  the  first  trial  of  the  action  of  tro- 
ver, twelve  hundred  dollars,  which  might  be  discharged  by 
the  delivery  of  the  negro  sued  for,  and  three  hundred  dollars 
for  hire.  From  that  verdict  the  defendant  appealed,  and 
gave  Asa  Bates  as  security.  Ayer  was  the  sole  defendant  in 
the  action  of  trover.  An  appeal  would  give  him  a  new  tri- 
al, to  which  he  was  entitled,  as  a  matter  of  right,  on  his  pay- 
ing costs  and  giving  security  for  the  eventual  condemnation 
money.  Bates  was  the  security.  To  use  terms  applied  to 
such  cases  in  the  French  law,  the  principal  obligation  was 
Ayer's,  and  that  of  Bates  was  accessary  to  it     The  entire 
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obligation  was  therefore  Ayer's.  The  obligation  of  Bates 
was  for  the  whole  or  part,  according  to  circumstances.  If 
Ayer  paid  no  part,  and  could  pay  no  part.  Bates  was  bound 
to  pay  the  whole,  and  Ayer  became  bound  to  him  for  the 
whole  amount  on  his  payment  of  it.  If  Ayer  paid  a  part, 
but  could  not  pay  the  whole,  Bates  was  bound  to  pay  the 
part  unpaid  by  him,  and  he  became  liable  to  Bates  for  that 
part  on  his  (Bates')  payment  of  it  Bates  did  not  and  could 
not  become  liable  to  Ayer  for  the  part  paid  by  him.  Al- 
though the  obligation  was  joint  and. several  as  to  the  plain- 
tiff, and  he  was  entitled  to  an  execution  against  one  or  both 
at  his  option,  still  the  relation  of  principal  and  surety  sub- 
sisted between  the  defendants,  and  the  plaintiff  was  bound 
to  regard  it  in  his  dealings  with  them.  The  principle 
of  contribution  did  not  apply,  for  if  Ayer  had  paid  the 
whole,  he  could  not  call  on  Bates  to  respond  for  any  part, 
while,  if  Bates  had  paid,  he  had  a  right  to  demand  of  Ayer 
all  he  paid.  Hence,  it  follows,  that  the  whole  and  every  part 
of  the  obligation  was  Ayer's ;  he  could  not  avoid  its  payment 
either  to  the  plaintiff  or  to  Bates.  This  is  the  Construction  . 
of  the  contract 

[2.]  We  will  now  proceed  to  consider  the  effect  of  the  pay- 
ment made  by  A.  K.  Ayer,  the  principal.  The  plaintiff  as 
evidenced  by  the  receipt,  received  of  him,  naming  him  as 
principal,  the  amount  of  one-half  of  the  JL  feu,  his  part  in 
fuU  of  said  fi.  fa.  If  his  part  was  the  whole  of  said  fu  fcu^ 
and  the  plaintiff  received  one-half  tnyu//  of  his  part  thereof, 
it  was  a  receipt  of  one-half  in  full  of  the  whole.  Now,  if 
the  plaintiff  is  noc  at  liberty  to  treat  this  arrangement  as  a 
nude  fact,  he  cannot  proceed  to  collect  the  balance  claimed 
by  him,  and  the  judgment  must  be  considered  as  satisfied,  and 
cannot  be  revived. 

[3.]  The  case  o{ Filch  vs.  Sullon  was  cited  by  plaintiff's 
counsel  in  support  of  his  position,  that  the  acceptance  of  half 
of  the  judgment  cannot,  in  law,  be  a  satisfaction  of  the  whole  ^ 
and  thay^ase  supports  hinu    The  Court  held  that  there  mast 
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be  some  consideration  for  the  relinquishment  of  the  residue. 
The  Judge  who  tried  the  cause  at  the  Assizes,  directed  the 
jury  to  find  for  the  defendant.  He  was  of  opinion  that,  upon 
principle,  the  settlement  made  by  the  parties  was  valid  and 
binding.  If  the  statement  of  the  case  be  correct,  it  is  to  be 
inferred  from  it,  that  the  7^.  in  the  pound  for  which  the  debt- 
or compounded  with  his  creditors,  was  paid  at  the  time. 
That  it  was  an  executed  contract  It  seems,  that  in  the  case 
relied  on  as  authority  to  support  it.  Cumber  vs.  fVare,  to 
which  I.have  not  access,  the  defendant  pleaded  the  accept- 
ance by  the  plaintiff  of  a  security  for  a  lesser  sum  in  satis- 
faction of  a  similar  security  for  a  greater.  An  action  at  law 
cannot  be  supported  by  a  nudum,  pactum.  That  is  clear. 
If  the  defendant  could  not  have  sustained  an  action  on  the 
subject  matter  of  his  plea,  it  being  an  executory  contract,  he 
would  not  avail  himself  of  it  as  a  defence,  for  the  plaintiff, 
by  replying  a  want  of  consideration,  would,  as  to  the  plea, 
convert  the  defendant  into  a  plaintiff  2  Durn,  and  East,  24. 
Thecasaof //ea/Aco/e  vs,  Crookshanks is  not  an  authority 
for  Fitch  vs.  Sutton.  There  the  debtor  compounded  with  his 
his  creditors,  and  agreed  to  pay  aless  sum  for  a  greater,  which 
the  creditors  agreed  to  accept,  the  same  to  be  paid  in  a  reason- 
able time.  When  the  debtor  offered  to  pay  subsequently,  and, 
as  he  averred,  in  a  reasonable  time,  the  creditor  refused  to  ac- 
cept the  smaller  sura,  and  by  his  plea  the  defendant  asks  to  be 
permitted  to  enforce  the  agreement.  The  Court  says  he  can- 
not do  it  because  it  is  a  nudum  pactnvu  There  is  no  consid- 
eration for  it.  In  delivering  his  opinion,  Ashurst,  Justice 
says:  "It  is  true,  that  if  A.  promise  to  give  B.  £l5  and  he 
actually  pays  it,  he  cannot  recover  it  back  again  ;  but  here  the 
question  is,  whether  an  agreement  by  the  plaintiff  to  take  a 
less  sum  is  obligatory  without  acceptance.  U  is  said  that  a 
tender  is, in  all  cases,  equivalent  to  a  payment;  but  that  is 
not  so  J  for  if  a  tender  be  pleaded  in  bar  of  a  promise,  it  is 
not  taken  as  a  payment,  but  as  a  bar  to  the  action.     This 
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agreement  is  not  binding  in  law,  and*  the  plaintiff  is  always 
entitled  to  the  whole  demand.  And,  therefore,  as  this  agre^.- 
mcnt  has  not  been  followed  up  by  an  actual  accept aftety 
which  is  ne,i^atlvcd  by  the  record^  it  was  7iot  obligatory.^^ 
Justice  Buller  remarked  in  the  same  case:  "It  was  said  that 
all  the  creditors  were  bound  by  this  agreement  to  forbear; 
but  that  is  not  stated  by  the  plea.  It  is  only  alleged  that 
they  agreed  to  take  a  certain  proportion ;  but  that  is  nudum 
pactum,  unless  they  had  afterwards  accepted  it^  It  follows,^ 
that  if  the  plaintiff  had  accepted  the  smaller  sum  when  ten- 
dered, he  would  have  been  bound  by  it. 

In  the  case  of  ^^Iver  vs,  George,  1st  CampbelPs  Rep.^  392, 
the  defendant  gave  in  evidence  a  receipt  in  full  of  all  demands. 
Against  this  defence  it  was  proposed  to  prove  that  before  the 
date  ofthe  receipt,  the  plaintifl'had  assigned  the  whole  of  his 
effects  for  the  benefit  of  his  creditors ;  that  the  defendant  bad 
full  notice  ofthe  assignment ;  that  in  reality  no  money  pass- 
ed upon  the  giving  of  the  receipt;  that  the  whole  was  a  col- 
lusion between  them  to  cheat  the  creditors:  that  the  action 
was  brought  in  the  name  of  the  plaintitfby  the  trustees,  in 
behalf  of  themselves  and  other  creditors.  Lord  EUenbo- 
rough,  who  delivered  the  opinion  in  Fitch  vs,  Sutton^  said 
in  this  case:  '•  Sitting  here,  I  can  only  look  to  the  strict  legal 
rights  ofthe  parties  on  the  record;  and  there  can  benodOubt 
^hat  a  recei])t  in  full,  where  the  person  who  gave  it  w^as  un- 
der no  misapprehension,  and  can  complain  of  no  fraud  or 
.imposition,  4b  binding  upon  him."  In.ihe  case  before  us, 
the  mpney  was  paid,  the  receipt  was  given,  the  transaction 
was  closed.  It  was  an  executed  contract.  There  was  no 
fraud-or  imposition,  and  the  parties  did  what  tliey  intended 
to  do.  There  was  no  misapprehension.  If  it  be  said  that 
the  plaintitr  received  half  of  the  amount  otfly,  and  that  he  did 
not  intend  a*fiill  satisfaction  as  to  both  defendants;  yet  if 
his  writinf^discharges  both  he  must  be  bound,  for  he  is  pre- 
sumed to  know  the  legal  effect  ofthe  instrument  he  i^igned. 
Lewis  1^  Jones^  4  Barr^  and  Cress.  506. 
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[4.]  There  is  no  reservation  of  the  right,  in  the  receipt,  to 
collect  the  balance  of  the  debt  from  the  surety.  The  parties, 
so- to  speak,  were  dealing  at  arms  length.  It  does  not  appear 
that  the  defendant  Ayer  would  have  paid  one-half,  with  such 
reservation  ip  the  writing.  It  seems  that  he  and  his  surety 
were  both  insolvent  at  the  time,  and  he  must  have  been  de- 
pendant on  the  aid  of  a  friend  for  the  means  of  paying  the 
dne-half,  and  it  is  not  probable  he  would,  at  the  very  time  he    ' 

^  expected  to  be  relieved  from  the  payment  of  half  the  judg- 
ment, stipulate  for  his  countlnued  ultimate  liability  to  his 
suwty  for  that  half,  whatever  he  may  have  said  at  the  time. 
He  must  be  supposed  to  have  understood  the  legal  effect  of 
the  receipt  which  the  plaintiff  signed,  that  when  it  discharge^ 
him  as  principal,  it  discharged  his  surety  also,  without  an 
express  saving  in  the  receipt  to  the  contrary.  The  plaintiff 
knew  that  Ayer  was  principal,  and  that  Bates  was  surety. 
He  ought  to  have  known,  that  to  release  him  absolutely,  with- 
oul  reserving  in  the  instrunlent  of  release  the  right  to  go 
against  the  security,  the  security  would  be  also  discharged. 
But  to  pass  to  the  evidence  given  by  the  plaintiff  who  ex- 
amined the  defendant  Ayer.  Ho  testified  that  he  settled 
with  the  plaintiff  the  half  of  said  Ji>  fa,y  as  specified  in  the 
receipt.     The  defendant  Bates  was  not  present     The  plain- 

*  tiff  remarked  at  the  time  that  he  should  proceed  to  maketh^l 
other  half  out  of  Bates  the  best  way  he  could.  It  was  unP  , 
derstood  between  them,  at  the  time  of  the  payment  and  the 
giving  the  receipt,  Ijiat  the  plaintiff  was  not  to^ook  to  Ayer- 
any  further  on  said  judgment  or  Ji.  fa,^  but  was  to  make  the 
other  half  out  of  Bates  the  best  way  he  could.  He  was  se- 
curity on  the  appeal.  The  pltintitf  received  and  accepted 
what  was  paid  by  witness  Ayer,  in  discharge  of  all  his  (Ayer's) 
liability  to  the  plaintiff-ou  the  judgment  or  Ji.fa.  The  tes- 
timony then  shows  that  the  defendant  Ayer  pSd  the  plain- 
tiff one-half  of  the  amount  of  the  debt,  which  ^e  received 
and  accepted  in  discharge  of  all  his  liability  on  the  judg- 
ment and  Ji.  fa.     Here  was  a  clear»discharge  of  Ayr  by  the 
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payment  and  acceptance  of  a  sum  agreed  upon.  The  con- 
tract was  executed  by  the  payment  of  the  money,  and  by  the 
giving  of  the  receipt.  If  it  be  true  that  the  debt  may  be  SM- 
isfied  in  this  way,  the  judgment  against  Ayer,  who  was  prin- 
cipal, was  extinguished.  "Whenever  the  pripcipal  is  dis- 
charged, in  whatever  manner  it  may  be,  not  only  by  actual 
payment  or  compensation,  but  also  by  a  release,^the  surety  is 
discharged  likewise ;  for  the  essence  of  the  obligation  being 
that  the  surety  is  only  obligedonbehalf  of  the  principal  debt- 
or, he  therefore  is  no  longer  obliged,  when  there  is  no  long- 
er any  principal  debtor  for  whom  he  is  obliged.''  1  Poth^^ 
209.  Bates  was  bound  for  Ayer  and  not  otherwise.  Ayer  is 
no  longer  bound,  by  reason  of  his  discharge,  and  Bates,  the 
surety,  being  only  bound  for  him,  cannot  be  held  bound  af- 
ter his  liability  ceases.  When  the  principal  obligation  is  ex- 
tinguished, the  accessary  obligation,  which  can  have.no  ex- 
istence without  it,  becomes  extinct  also. 

This  Court,  in  the  case  oi Sankin  vs,  Tarver,3  Ktttt/y^O, 
decided  that  when  two  judgments  had  been  obtained  on  the 
same  debt,  one  in  Alabama,  and  the  other  in  Geoi^a,  the 
satisfaction  of  the  judgment  in  Alabama  by  the  payment  of 
a  sum  much  less  than  the  amount  due,  although  the  receipt 
^      which  was  offered  in  evidence  in  proof  of  satisfaction,  stated 
_  9^at  the  money  was  received  "m  compromise  of  the  judg- 
.  %i€nt,  but  not  to  affect  an^  oMer,'' may  be  shown,  and  when 
proven,  should  be  hdd  to  be  satisfaction  of  the  judgment  in 
Greorgia.     T#at  is  a  strong  authority  in  support  of  the  prin- 
ciple contended  for  by  the  defendant  in  error  here,  and  goes 
beyond  what  is  necessary  to  sustain  the  judgment  of  the 
Court*below  in  this  case.      ' 

*  Judgment  affirmed. 
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James  Thompson,  plaintiflf  in  error,  vs.  The  State  or  Geor- 
gia, defendant  in  error. 

ll.J  When  a  prisoner  charged  with  the  crime  of  murder,  applies  for  a  continu- 
ance, he  must  make  a  strict  and  special  showing,  and  it  must  appear  that  tlie 
absent  person  whose  testimony  he  professes  to  want,  is  m  fact  a  witness*,  i<» 
some  matter  necessary  to  his  defence,  and  if  he  knows  of  this,  from  informa- 
tion only,  he  ought  to  submit  the  affidavit  of  his  informant. 

•J2J  Public  excitement  not  sufficient  ground  to  entitle  a  prisoner  accused  of  ful-  * 
ony  to  a  continuance,  since  the  passage  of  the  Act  of  1S56,  in  relation  to  the 
empannelling  of  jurors. 

[3.]  A  question  may  be  asked  a  prisoner,  who  has  made  a  showing  in  wrilin>^ 
^|br  a  continuance,  which  is  intended  merely   to  enable  the  Court  to  procure 

the  attendance  of  a  person  as  a  witness,  on   account  of  whose  absence  he 

was  proposing  to  continue  the  cause. 

f4.]  The  formation  and  expression  of  an  opinion, /row*  report,  as  to  the  guilt  or  in- 
nocence of  a  prisoner,  does  not  disqualify  a  person  from  serving  on  his  trial, 
as  a  juror. 

[5.]  Declarations  of  a  person  made  ifi  extremis,  and  at  the  point  of  death,  when 
he  had  no  hope  of  recovery,  admissible  as  dying  declarations. 

I6J  The  terms  in  the  Statute  "serious  personal  injury  on  the  person  killiui;  ' 
means  a  bodily  injury,  and  not  a  personal  affront — or  a  personal  wrong. 

Murder,  from  Muscogee  county.     Tried  before  Judge  Wor- 

RiLL,  at  November  Ternj,  1857. 

* 

James  Thompson  was  indicted  for  the  murder  of  John 
Calhoun.  *   '  • 

The  case  being  called,  the  S(jIicitor  General  announced 
ready  for  the  Stale.  The  prisoner's  counsel  moved  for  a  con- 
tinuance, on  the  founds :  • 

1st.  That  the  crime  of  which  he  was  charged  having  been 
recently  committed  (but  a  few  days  before,)  he  had  not  been 
able  to  prepare  his  defence.      '  *  ' 

2d.  That  a  wj^ness  whose  testimony  was  material  to  his 
defence  was  absent.  ^ 

3d.  That  the  public  mind  was  so  excited  against  prisoner 
that  he  could  not  safely  go  to  trial  at  this  time. 

The  motion  for  a  continuance  was  overruled  by  the  Court,  ^ 
and  prisoner's  counsel  excepted.   *  # 


t 
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111  selecting  a  jury,  Frank  Bracken,  being  called,  was  ask- 
ed by  the  Solicitor  General  "  whether  from  havmg  seen  the 
crime  committed,  or  from  having  heard  any  part  of  the  ew- 
dcnce  under  oath,  he  had  formed  or  expressed  any  opinion 
relative  to  the  guilt  or  innocence  of  the  prisoner  at  the  bar?" 
Bracken  replied,  "I  have:'^  The  Solicitor  General  then  by 
permission  of  the  Court,  counsel  for  the  prisoner  objecting, 
asked  Braclwen  whether  he  had  seen  the  crime  committed^ 
he  replied,  "  no."  Solicitor  General  then  asked  him  if  he 
had  heard  any  part  of  the  evidence  under  oath,  he  replied, 
^*  no,"  but  that  he  had  formed  his  opinion  from  report  The 
Solicitor  General  then  propounded  the  other  questions  re- 
quired by  tho  statute.  Counsel  for  prisoner  proved  by  the 
Solicitor  General,  that  he  had  heard  Bracken  declare  that  he 
had  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused.  The  Court  pronounced  the  juror 
competent,  and  prisoner's  counsel  excepted. 

Evidence  for  the  State. 

George  Morman^  sworn,  says :  Deceased  and  witness  went 
to  Jane  Wardsworth's  together;  when  they  got  there,  found 
four  or  five  men  there;  these  men  remained  about  half  an  . 
hour  and  then  left.  After  they  left,  deceased  and  Barbara 
•Playmile  went  off  into  a  room  together;  deceased  asked 
witness  to  wait  for  him  and  not  leave  him.  Witness  re- 
mained in  the  room  about  three  quarters  of  an  hour ;  got 
tired  waiting  %nd  thought  he  would  go  kome;  went  to  the 
room  where  deceased  was,  and  knocked ;  deceased  masked  if 
it  was  witness  ;  witness  replied  that  it  was,  and  said  to  de- 
cease(f  come  lei's  go;  remained  there  a  few  moments,  when 
prisoner  and  Guilford  knocked  at  the  door ;  they  came  in  the 
house ;  prisoner  with  his  knife  open  in  his  hand ;  they  passed 
witness,  and  prisoner  pushed  open  the  door  of  the  room  where 
deceased  wa^  in ;  prisonerand  Guilford  walked  in,  and  witness 
walked  in  after  them ;  prisonergathered  the  girl  Barbara  round 
thewais^pind  said,  this  is^too  sweet  for  niggers — prisoner  re- 

•  t 
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maiued  iii  (he  room  a  few  minutes,  and  pulled  out  a  bill  and 
said  he  would  bet  ten  dollars  that  he  could  whip  any  God 
dainn  son  of  a  bitch  in  the  house.  Calhoun  then  said  he 
would  bet  twenty-five  dollars  that  nobody  in  the  house  could 
whip  him,  and  stamped  on  the  floor ;  prisoner  threw  his  hand 
on  the  bureau  with  the  bill  in  it,  and  said  he  would  .or  could 
whip  deceased,  and  at  once  gathered  him  by  the  collar  and 
shook  him  a  little;  the  knife  was  still  in  prisoner's  hand, 
opened.  Calhoun  said  to  prisoner,  "if  you  attempt  lo  stick 
me  with  that  knife,  I'll  blow  a  hole  through  you,"  and  then 
put  his  hand  behind  him.  Prisoner  then  shook  Calhoun  by 
the  collar  and  said  God  dam  you,  I  am  not  afraid  of  you, 
and  flourished  his  knife  around.  Witness  took  hold  of  pris- 
oner by  the  wrist  and  said,  Jim  behave  yourself;  prisoner 
then  said  to  witness,  if  you  dont  turn  me  loo.se  I'll  cut  you. 
Prisoner  still  had  Calhoun  by  the  collar  and  flourishing  his 
knife  about.  Prisoner  struck  Calhoun  in  the  face,  either 
with  the  flat  side  of  the  knife  or  with  his  hand,  and  Calhoun 
then  struck  prisoner.  After  Calhoun  struck  prisoner,  they 
closed  together,  swept  out  of  the  room  which  was  the  last 
witness  saw  of  them  together.  Guilford  went  out  of  the 
door  with  them,  and  as  they  went  out,  he  cither  struck  or 
kicked  at  one  of  them.  Witness  thinks  Guilford  kicked  at 
Calhoup  ;  never  heard  anything  after  they  went  out.  After. 
prisoner  came  back  into  the  house,  he  asked  witness  if  he 
saw  him  cut  Calhoun  Witness  replied  "  no," — so  thinks ;  pris- 
oner said  he  cut  him, pretty  damn  badly,  and  showed  the 
knife  to  witness  and  Jane  Wardsworth.  W^itness  then  left 
the  house,  went  off*  to  hunt  deceased ;  did  not  see  deceased 
again  till  the  Coroner's  inquest.  This  took  plack  on  -the  4th 
December,  1S57,  at  Jane  Ward  worth's  in  the  county  of  Mus- 
cogee. \A*itnessflon't  know  that  prisoner  had  any  thing  par- 
ticularly to  do  with  Barbara  Playmile;  he  tfent  to  see  her 
occasionall)',  and  was  in  .love  with  her.  Belieres  the  knife 
here  shown  to  witness,  to  be  the  knife  used  as  stated ;  only 
saw  the  blade  at  the  time;  liad  se^i  the  knile  hafj^e. 
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Matilda  Wilson^  for  the  State,  swears:  That  she  saw  one 
lick  through  the  bottom  of  the  window.  Calhoun  came 
there  (to  Jane  Wardsworth,)  with  George  Morman.  He  was 
in  the  room  Avith  this  girl  at  the  time  Thompson  came  in. 
Morman  was  in  the  hall;  prisoner  knocked  at  the  door  and 
Morman  let  him  in ;  prisoner  went  in  and  commenced  talk- 
ing to  Barbara  Playmile ;  prisoner  turned  round  and  said, 
"  hell,  Calhoun,  you  here;"  asked  Calhoun  what  was  the 
news;  Calhoun  said  ''none  at  all  I  beheve."  Deceased 
then  asked,  "  what's  the  news  with  you,  Mr.  Thompson." 
Thompson  replied,  *'  none — I'm  drunk."  Jim  Guilford, 
prisoner  and  Calhoun,  went  out  of  the  room  together.  Wit- 
ness did  not  see  any  lick  nor  any  person  attempt  to  strike — 
saw  one  lick  after  they  had  gone  out  of  the  door.  As  Cal- 
houn started  to  run  towards  the  gate,  the  lick  was  struck  by 
prisoner  on  Calhoun  with  his  fist.  After  they  had  gone  out, 
witness  heard  Calhoun  say  "  do  pray  if  I  have  got  any  friends, 
take  the  knife  away  from  him.'^  Witness  never  heard  any- 
thing more  like  blows  or  fighting.  They  were  out  of  the 
door  about  fifteen  or  twenty  minutes ;  prisoner  came  in  the 
house  into  my  room  and  said  "Matilda,  I  have  cut  him  and 
will  cut  him  again,"  and  showed  witness  a  knife  with  blood 
on  it.  [A  knife  shown  to  witness.]  This  is  the  knife  which 
did  the  cutting.  This  took  place  between  eleven  and  twelve 
oMock  last  Friday  in  this  county.  Deceased  did  not  come 
back  into  the  house.  Prisoner  said  that  deceased  "broke 
and  run  as  soon  as  he  quit  him." '    . 

John  Duncan  for  the  State,  swears :  He  saw  Calhoun  the 
night  he  was  cut;  deceased  asked  witness  to  go  after  the 
doctor ;  he  appeared  to  be  feeble  and  short  of  breath,  leaned 
on  witness ;  witness  saw  that  he  was  cut ;  saw  three  wounds 
on  him ;  one  on  his  left  side,  one  on  his  treast  tind  another 
wound.    This  was  on  Friday  night  last. 

Dr.  Carrigery  for  the  State,  swears :  That  he  was  called  to 
see  deceased  last  Friday  night ;  deceased  was  very  faint  from 
the  lossrfof  blood ;  breathed  with  difficulty ;  one  wound  in 
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the  side^  one  in  the  small  of  the  back^  several  on  the  head, 
and  elsewhere ;  his  opinion  was  that  deceased  would  live 
but  a  little  while ;  never  told  him  that  night  that  he  would 
die.  Deceased  told  witness  he  wished  to  bid  him  farewell, 
that  he  was  dying ;  witness  tried  to  cheer  him  up ;  the  sever- 
est wounds  were  one  in  the  stomach  and  one  in  the  left  side, 
at  the  junction  of  second  rib  with  back  bone.  Witness  thinks 
the  wounds  mentioned  in  all  probability  would  result  in 
death  ;  attended  him  till  his  death,  which  took  place  at  eleven 
o^clock  on  Sunday ;  he  died  of  the  wounds.  Witness  found 
deceased  at  Mr.  McMichaePs,  near  the  gas  works. 

fVm.  McMichaely  for  the  State,  swears :  That  on  last  Fri- 
day night  while  in  bed,  somebody  knocked  at  the  door ; 
thought  he  knew  the  voice  at  the  door — and  deceased  came 
to  house  of  witness — the  doctor  said  that  there  was  no  chance 
for  him;  that  he  was  obliged  to  die;  there  was  no  chance 
for  him ;  deceased  was  very  faint ;  had  some  four  or  five 
wounds  on  him ;  was  very  bloody  when  he  came  to  house 
of  witness,  he  staggered  and  fell  against  the  bed,  and  would 
have  fallen  over  had  he  not  supported  him.  Witness  said 
to  him,  how  could  a  man  hold  you  and  cut  you  so  ?  Deceas- 
ed said  that  Guilford  held  him  and  prisoner  cut  him;  he 
b^ged  witness  to  get  a  doctor  for  him,  and  do  all  he  could 
for  him,  that  he  was  bound  to  die.  When  deceased  came  to 
witness'  house  it  was  about  11  o'clock  on  Friday  night  last; 
said  he  had  been  cut  at  the  house  of  Jane  Wardsworth  in 
this  city — said  that  Guilford  and  prisoner  pulled  him  out  of 
the  door. 

Cross- Examined — Deceased  said  he  was  in  the  yard  and 
not  in  the  house.  At  the  time  he  made  this  declaration  to 
witness,  deceased  did  not  use  any  harsh  words  about  prison- 
er, nor  say  anything  against  him ;  did  not  ask  witness  to 
send  for  a  preacher  or  express  any  desire  to  live  on,  previous 
to  making  the  declaration.  The  knife  identified  by  witness, 
was  a  spring  back  dirk  knife,  the  blade  about  four  inches 
long. 
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Counsel  for  prisoner  objecied  to  the  statements  or  declara- 
tions of  deceased,  and  moved  that  they  be  excluded. 

The  Court  ovemiled  the  objection  and  admitted  them  as 
dying  declarations,  and  counsel  excepted. 

The  State  closed. 

The  prisoner  introduced  no  testimony. 

The  Court  amongst  other  things,  charged  the  jury  "  that 
they  must  believe  from  the  testimony  that  there  was  some 
assault  by  the  deceased  on  the  prisoner,  or  an  attempt  by 
him  to  commit  serious  bodily  injury  on  the  prisoner,  to  con- 
stitute the  crime  voluntary  manslaughter." 

To  which  charge  prisoner  excepted. 

The  jury  found  the  prisoner  guilty;  whereupon  bis  coun- 
sel moved  for  a  new  trial  on  the  grounds  of  error  in  all  the  ru- 
lings and  charges  above  excepted  to,  and  because  the  verdict 
was  contrary  to  law  and  the  evidence,  which  motion  for  new 
trial  was  overruled  by  the  Court  and  counsel  for  prisoner  ex- 
cepted. 

Jno.  a.  Jones  and  J.  J.  Slade,  for  plaintiff  in  error 

Sol.  Gen'l.  Oliver,  for  the  State. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  prisoner  on  his  conviction,  moved  the  Court  below 
for  a  new  trial,  and  in  the  motion  embraced  all  the  decisions 
and  rulings  of  the  Court  prior  to  and  during  the  progress  of 
the  trial.     The  Court  overruled  the  motion  and  the  prisoner 

excepted. 

[1.]  The  first  ground  of  the  motion  is  the  alleged  error  of 

the  Court  in  refusing  the  continuance  of  the   cause.    Itt 

crimes  of  the  grade  of  that   charged   against  the  prisoner,' 

motions  for  continuance  must  be  strict  and  special.     It  Is 
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not  sufficient  for  him  to  say  that  he  has  not  been  able  to  take 
steps  towards  preparation  for  his  defence.  It  should  appear 
ia  what  respect  he  has  not  been  able  to  prepare,  as  that  he 
has,  witnesses }  what  he  expects  to  prove  by  them;  the 
ground  of  his  expectation  ;  who  they  are,  and  that  he  has 
not,  on  application,  had  an  opportunity  afforded  him  to  pro- 
cure their  attendance.  The  defendant  deposes  that  until  the 
bill  was  returned  into  Court  he  was  unadvised  as  to  the  na- 
ture of  the  offence  which  would  be  charged  against  him. 
He  knew  he  would  be  charged  with  homicide,  and  it  was 
his  duty  to  prepare  for  the  grade  of  homicide  which  would 
constitute  the  highest  offence  against  the  laws.  It  does  not 
appear  that  he  had  a  witness  who  could  prove  any  material 
(act.  He  gives  the  name  of  George  Spivey,  but  it  does  not 
appear,  with  sufficient  distinctness,  that  Spivey  knows  a  sin- 
gle fact.  The  prisoner  stated  that  he  was  informed  and  be- 
lieved that  Spivey  would  prove  certain  facts,  set  forth  in  the 
affidavit  He  does  not  even  give  the  name  of  his  informant, 
when  he  should  have  submitted  his  affidavit,  with  proof  by 
himself  or  others,  that  Spivey  was  present  at  the  time  the 
act  chained  upon  the  prisoner  was  committed. 

[2.]  That  the  public  mind  was  excited  against  the  prisoner 
by  the  act,  is  no  cause  of  itself  for  putting  off  the  trial  It 
ooghtever  to  be  remembered,  in  discussing  a  point  like  this, 
that,  such  is  the  benignity  of  the  law,  the  jury  are  always 
instructed  by  the  Court,  that  if  a  reasonable  doubt  rests  upon 
their  mind  of  the  guilt  of  the  prisoner,  they  should  acquit 
bim;  and  further,  that  the  Court  will  not,  in  cases  of  con- 
viction of  a  prisoner  charged  with  a  capital  offence,  allow  a 
▼erdict  to  stand  which  could  have  been  rendered  by  a  pre- 
judiced jury  only.  Prior  to  the  Act  of  1856,  in  relation  to 
the  qualification  of  jurors  to  serve  on  the  trial  of  persons 
cbaigied  with  felonies,  this  Court  had  inch'ned  to  listen  favor- 
ably to  applications  of  this  sort  Since  that  time,  it  is  im- 
possible that  a  party  on  his  trial  for  such  an  offence,  if  he 
choose  to  avail  himself  of  all  his  legal  rights,  can  have  an 
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unfair  trial,  unless  it  be  by  the  perjury  of  persons  put  upon 
him  as  jurors,  or  the  palpable  misconduct  of  the  officers  of 
the  law.  In  this  last  respect,  he  is  as  much  liable  to  imposi* 
tion  and  wrong  in  times  free  from  excitement,  as  when  theie  is 
an  inflamed  state  of  the  public  mind.  The  prisoner  is  not 
bound  to  have  as  a  juror,  a  person  who  from  having  seen 
the  crime  committed  has  formed  or  expressed  any  opinion 
as  to  his  guilt  or  innocence ;  or  who  has  any  prejudice  or 
bias  resting  upon  his  mind  against  him ;  or  who  is  not  per- 
fectly impartial  between  the  State  and  himselC  We  think 
that  the  laws  fully  protect  and  guard  the  rights  of  persons 
accused  of  the  higher  grade  of  crimes,  by  wisely  providing 
for  them  an  impartial  trial ;  giving  them  the  benefit  of  any 
reasonable  doubt  of  guilt  left  on  the  mind  of  the  jury  by  the 
evidence ;  and,  ultimately,  by  entitling  them  to  a  new  trial 
if  the  verdict  be  against  the  evidence,  the  law,  or  justice  of 
their  case. 

[3.]  The  record  in  this  case  shows  that  the  question  put 
to  the  prisoner  by  the  Solicitor  General,  as  to  the  source  of 
his  information  in  regard  to  Spivey,  was  not  intended  to  coun- 
teract the  effect  of  the  written  showing  made  by  the  prisoner 
for  the  continuance  of  his  cause,  but  to  enable  the  Court  to 
have  the  witness  produced  at  the  trial  for  his  benefit,  if  pos- 
sible; and  that  the  decision  of  the  Court  in  regard  to  the 
continuance  was  not  placed  upon  evidence  elicited  by  the 
question  of  the  Solicitor. 

[4.]  The  formation  and  expression  of  an  opinion  relative 
to  the  guilt  or  innocence  of  a  prisoner  from  report,  does  not 
disqualify  a  person  from  serving  as  a  juror  on  his  trial. 

[5.]  The  evidence  shows  that  the  declarations  of  deceased 
given  in  evidence  against  the  prisoner  were  made  when  he 
was  in  extremity,  in  the  apprehension  of  death,  and  when  ail 
hope  of  recovery  was  gone,  and  the  deceased  at  the  point  of 
death.  These  declarations  were  evidence,  and  prop^ly  ad* 
mitted  by  the  Court. 

[6.]  There  is  no  enor  in  the  chaise  of  the  Court  to  the 
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jury  that  they  must  believe  from  the  testimony  that  there 
was  some  assault  by  the  deceased  on  the  prisoner,  or  an  at- 
tempt  by  the  deceased  to  commit  a  serious  bodily  injury  on 
hin^  the  prisoner,  to  constitute  the  crime  of  voluntary  man- 
slaughter. If  a  charge  be  not  in  the  very  words  of  the  sta- 
tute, if  it  be  not  contrary  thereto,  it  is  legal  The  terms  of 
the  act  '^  to  commit  a  serious  personal  injury  on  the  person 
killing,"  means  a  bodily  injury,  and  not  a  personal  affiront, 
or  a  personal  wrong.  It  must  be  an  injury  that  may  deprive 
of  life,  and  which  must  be  prevented  by  a  resistance  of  the 
like  sort 

Without  going  through;|he  evidence  in  this  case,  it  is  suf- 
ficient to  say  that  the  finding  of  the  jury  is  abundantly  sup- 
pcHted  by  the  testimony,  and  that  the  conduct  and  act  of  the 
prisoner  in  taking  the  life  of  deceased,  show  an  abandoned 
and  malignant  heart,  which  fix  uj)on  him  the  crime  and 
guilt  of  murder. 

Judgment  affirmed. 


ROBSBT  S.  Habdawat,  plaintiff  in  error,  vs.  P.  J.  Semmes, 

defendant  in  error. 

If  a  mortgagee  does  not  record  his  mortgage  in  three  months,  he  risks  having 
it  postponed,  to  after-made  mortgages,  and  to  judgpients  obtained  before  be 
has  foreck>sed  it  j  bat  this  is  all  he  risks. 

Garnishment,  from  Muscogee  county.  Decided  by  Judge 
WoBBu-L,  November  Term,  1857. 

A  summons  of  garnishment  was  isstied,  in  an  action  brought 
Yfif"  Robert  S.  Hardaway  against  Edward  T.  Taylor,  directed 
to  Paul  J.  Semmes.    Semmes  answered,  and  upon  the  hear- 
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ing,  the  plaintiff  introduced  as  a  witness,  the  garnishee, 
Semmes,  who  testified  that  Taylor  had  deposited  in  his 
hands,  as  agent  of  the  State  Bank,  collateral  security  for  a 
debt  due  from  him  to  the  bank,  which  he  turned  over  to  the 
bank  before  the  service  of  the  summons  of  garnishment  That 
he  had  also  previously  to  the  service  of  the  said  summons, 
(which  was  admitted  to  have  been  made  on  the  14th  day  of 
November,  1856,)  taken  from  Taylor  two  mortgages,  one  on 
his  house  and  lot,  and  the  other  on  two  negroes.  Could  not 
remember  the  dates  of  the  mortgages,  nor  whether  they  were 
made  to  him  (in  the  wording  of  them)  individually,  or  as  the 
agent  of  the  bank.  On  being  shoprn  one  of  the  mortgages, 
he  testified  that  it  was  given  in  September,  1856.  Both  the 
mortgages  were  given  him  on  the  same  day,  and  in  the  word- 
ing of  them,  to  him  individually,  but  really  as  agent  of  the 
bank,  and  that  though  they  were  so  given,  he  had  no  interest 
in  them,  but  they  were  given  to  secure  a  debt  due  to  the 
bank.  These  mortgages  were  in  his  hands,  but  since  thai 
time  had  been  foreclosed,  and  he  had  received,  as  agent  of 
the  bank,  and  appropriated  to  the  payment  of  the  debt  of  the 
bank,  from  the  sale  of  one  of  the  negroes,  about  fl^OOO,  and 
that  the  proceeds  of  the  sale  of  the  other  property  was  held 
ap  in  the  Sheriff^s  hands  by  the  plaintiff's  attorneys;  could 
not  remember  how  many  mortgages,  or  the  dates  of  them,  he 
had  taken  from  Taylor,  but  he  thought  he  had  taken  twa 
others  in  each  case,  and  when  he  took  the  first  the  under- 
standing between  himself  and  Taylor  was,  that  the  mortga* 
ges  should  not  be  recorded  just  then,  but  that  Taylor  should 
renew  them  or  give  new  ones  when  the  time,  limited  by  law 
for  the  recording  of  mortgages,  expired.  There  was  the  same 
understanding  when  the  second  mortgage  was  given,  and  al- 
so when  the  third  and  those  he  held  were  given,  and  upon 
one  of  which  he  had  received  $1,000.  Thnt  the  other  two 
mortgages  had  not  been  recorded,  and  the  third  only  after 
Taylor  ranaway,but  within  three  months  from  is  execution. 
According  to  his  recollection,  the  time  for  recording  had 


MACON,  JANUARY  TERM,  1858.  S07 


Hardaway  v«.  Seinmea. 


elapsed  in  each  of  the  two  preceding  mortgages  before  the 
succeeding  ones  were  given*  That  notwithstanding  the  un- 
derstanding between  himself  and  Taylor,  he  did  not  consider 
it  a  binding  contract  against  him,  but  only  a  request  to  which 
he  assented,  and  as  a  matter  of  courtesy,  promised  Taylor 
not  to  record  them,  but  said  he  should  reserve  the  right  to  do 
so  if  he  thought  it  prudent.  That  at  the  time  of  the  service 
of  the  summonsof  garnishment,  he  was  not  indebted  to  Tay- 
lor, nor  had  he  any  effects  or  property  of  any  kind  belonging 
to  him. 

After  argument,  the  C^iirt  proceeded  to  charge  the  jury, 
thatif  tliey  believed  from  the  evidence  that  Dr.  Taylor  was 
indebted  to  the  bank,  and  gave  to  the  garnishee,  as  agent  of 
the  bank,  and  to  secure  a  debt  due  to  it,  the  mortgage  testi- 
fied to,  and  that  when  the  first  mortgage  was  given  it  was  the 
understanding  between  the  garnishee  and  Taylor  that  it 
should  not  be  recorded,  and  that  before  the  time  elapsed  he 
(Taylor)  would  give  another  mortgage  on  the  same  property 
to  secure  the  same  debt,  and  that  the  mortgage  was  notthere- 
fi>re  recorded,  and  that  a  second  mortgage  was  given  in  pur- 
suance of  that  agreement,  and  at  that  time  a  similar  un- 
derstanding was  entered  into  as  to  that  mortgage  and  carried 
out,  and  a  third  given  in  pursuance  thereof,  and  a  similar  un- 
derstanding in  regard  to  that;  and  they  should  further  be- 
lieve that  the  laUer  mortgage  was  recorded  within  the  three 
months  after  its  execution,  and  that  the  garnishee  received 
the  $1,000  or  any  other  sum,  as  agent  of  the  bank,  and  paid 
it  over  to  the  bank  on  the  last  mortgage;  that  he  was  enti- 
tled to  hold  it,  and  that  it  was  not  the  money  of  the  defend- 
ant  Taylor,  and  that  that  was  the  only  issue  they  had  to  try: 
the  counsel  for  plaintiff,  Hardaway,  averring  to  the  ('ourt, 
at  thetime,  that  he  only  contended  forthe  $1,000  received  on 
the  mortgages,and  in  the  course  of  his  argument  to  the  jury, 
and  attheconclusion  thereof,  disclaimed  all  other  demands. 
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Plaiutiff's  counsel  requested  the  Court  to  charge  the  jniy, 
that  if  they  believed  that  there  was  an  understanding  be* 
tween  Semmes  and  Taylor^  at  the  time  the  mortgages  were 
given  on  the  two  negroes,  as  testified  to  by  witness,  that  the 
mortgagee  should  withhold  the  mortgage  from  record,  and 
that  the  mortgagor  should  give  another  mortgage  before  the 
time,  required  by  law  that  mortgages  on  personal  property 
should  be  recorded,  expired;  and  that  the  mortgage  was  not 
recorded ;  that  the  mortgage  was  void  as  to  creditors,  and  had 
no  lien  on  the  property  as  between  the  mortgagee  and  Tay- 
lor's creditors. 

Plaintiff's  counsel  also  requestedr  the  Court  to  charge  the 
jury,  that  if  they  should  believe  that  the  mortgage  under 
which  the   money  was  received  by  Semmes,  was  made  to 
Semmes  individually,  and  that  at  the  time  Semmes  reeeirfd 
the  money  Taylor  did  not  owe  him  any  thing,  the  money  ae 
received  was  still  the  money  of  Taylor.    That  if  they  be- 
lieved that  the  garnishee  had  become  indebted  to  Taylor,  or 
obtained  any  of  his  property  or  effects  since  the  summons  of 
garnishment,  that  he  was  answerable  for  the  same  as  if  he 
had  received  it  before,  and  had  it  at  the  time  of  the  service— 
the  plaintiff 'ft  counsel  offering  at  the  same  time  to  amend  the 
traverse  so  as  to  include  it 

The  Court  refused  to  give  these  charges,  and  to  the  refusal 
of  the  Court  to  charge  as  requested,  and  to  the  chaises  given 
by  the  Court,  the  plaintiffs  counsel  excepted,  and  assigned 
the  same  as  error. 

DouGHERTv,  for  plaintiff  in  error. 

Holt  &  Hutchins;  Wellborn,  Johnson  &  Sloan,  for  de- 
fendant in  error. 

By  the  Court, — Benning,  J.  delivering  (he  opinion. 

The  only  law  subjecting  a  mortgagee  to  any  risk,  for  not 
recording  his  mortgage  in  three  months,  h  that  contained  in 
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the  fourth  section  of  the  Act  of  1827,  entitled,  ^^an  Act  to 
provide  for  the  recording  of  deeds  of  mortgage/*  &c.  That 
seeiion  is  in  the  following  words :  ^  Upon  failure  to  record 
anymortgageashereinbeforerequired,  within  the  time  or  times 
hereinbefore  specified  for  recording  the  same,  that  then  and 
in  such  case,  alljudgments  obtained  before  the  foreclosure  of 
the  said  mortgage,  and  also  any  mortgage  executed  after  the 
same,  uid  duly  recorded,  shall  take  lien  on  the  said  mort- 
gaged property,  in  preference  to  the  said  mortgage.'^  Pr. 
Dig.  166. 

This  law  does  not  subject  a  mortgagee  to  any  loss  in  such 
a  case  as  the  present  The' garnishing  creditor  in  the  pres- 
ent case,  did  not  obtain  his  judgment,  (if  at  all,)  ^before  the 
foreclosure"  of  the  mortgage;  he  was  not  the  holder  of  a 
■mftgage  ^executed  after"  this  mortgage.  His  case  is  not 
within  the  law. 

Indeed,  it  does  not  appear,  that  he  gave  credit  in  conse- 
qoance  of  the  non-registration  of  the  mortgages.  It  does  not 
appear  that  he  ever  searched  the  records.  His  debt  may  have 
been  older  than  the  oldest  of  the  three  mortgages. 

Nothing  in  the  common  law  required,  or  even  encouraged, 
ft  mortgagee  to  record  his  mortgage. 
We  see  nothing  erroneous  in  the  decisions  excepted  to. 
There  does  not  seem  to  have  been  any  thing  in  the  evi- 
dence, to  authorize  the  last  request. 

Judgment  aflSrmed. 
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Chambehlain   &  Bancroft,  plaintiffs  in  error,  vs.  0.  M> 

Stone,  defendant  in  error. 

[1.]  The  hoklera  of  a  partnership  note  given  for  a  bill  of  goods,  renewed  it  wHk 
one  of  the  partners,  extending  the  day  of  payment,  after  the  dissolutkm  oC 
the  partnership,  and  without  the  knowledge  of  the  other  partner. 

MMy  That  this  discharged  the  other  partner. 

(2.]  The  holders  of  a  partnership  note,  after  the  dissolution  of  the  partnership, 
renewed  the  note  with  one  partner,  without  the  consent  of  the  other,  eztea- 
ding  the  day  of  payment,  and  thUs  discharged  the  other  partner.  After- 
wards, he,  with  a  knowledge  of  the  facts,  agreed  to  pay  the  note. 

Htidf  That  he  was  bound  by  his  promise. 

Assumpsit,  from  Muscogee  county.  Tried  before  Judge 
WoBBiLLy  November  Term,  1857. 

This  was  an  action  brought  by  the  plaintiffis  in  error,  on  a 
note  which  was  given  in  renewal  of  a  note  for  $1,423  33,  of 
the  24th  of  February,  1851. 

In  February,  1851,  the  plaintifis,  who  were  partners,  sold 
goods  to  the  firm  of  Stone  &  Johnson,  to  the  value  of  #1,423 
33,  for  which  amount  they  gave  the  firm  note,  payable  six 
months  after  date.  Before  the  note  became  due  the  firm  of 
Stone  &  Johnson  was  dissolved.  When  the  note  was  pre- 
sented for  payment,  Johnson  gave  a  note  signed  in  the  name 
of  the  firm,  as  a  renewal  of  the  former  note. 

Upon  this  latter  note  the  plaintifis  in  error  brought  an  ac- 
tion against  Osborne  M.  Stone,  and  at  the  trial  proved  by 
Daniel  Miler,  that  the  note  sued  on  was  written  by  himself^ 
and  signed  by  Johnson  with  the  name  of  the  firm,  and  that 
no  one  was  present  .at  the  time  buthimself  and  Johnson,  and 
that  the  original  note  of  the  24th  of  February,  1851,  was  giv- 
en up  to  Johnson,  and  that  the  goods  for  which  it  was  given 
had  never  been  paid  for.  That  he  had  a  conversation  with 
Stone  about  the  note  sued  on,  at  Columbus,,6eorgia^  in  Jan- 
uary, 1853,  when  Stone  promised  to  pay  the  note,  asked  in- 
dulgence and  begged  not  to  be  sued  upon  it ;  this  indulgence 
witness,  as  the  agent  of  the  plaintiffs,  granted,  and  advised 
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Stone  to  get  enough  of  the  assets  of  the  firm  to  secure  him- 
self from  ultimate  losa  Stone  said  he  had  the  means  at 
paying  and  would  pay  the  note.  That  at  the  time  the  note 
sued  on  was  given,  the  partnership  of 'Stone  &  Johnson  was 
dissolved,  and  that  he  and  the  plaintiffs  knew  of  that  dis- 
stolntion. 

Plaintififs  also  proved  by  Alexander  Isaacs,  that  the  nott 
was  written  by  Miler,  but  signed  with  the  firm  name  by 
Johnson  ;  that  he  was  at  Columbus  in  December,  1853,  and 
January,  1854,  and  at  that  time  had  a  conversation  with 
Stone  in  regard  to  the  note,  and  that  he  showed  the  note  to 
Stone  and  demanded  payment  of  the  same;  that  Stone  re- 
fused, and  said  he  would  not  pay  the  note  unless  compelled 
by  law ;  that  witness  told  Stone  that  he  (Stone)  had  previ- 
ously promised  Miler  to  pay  the  note,  which  promise  Stone 
admitted,  but  said  that  after  the  promise  he  had  consulted 
some  one  who  informed  him  that  he  was  not  bound  to  pay 
the  note,  because  Johnson  had  signed  it  with  the  firm  name 
after  the  dissolution ;  that  Stone  admitted  the  justice  of  the 
debt,  and  that  the  firm  had  received  value  for  which  the 
original  note  was  given. 

Defendant  proved  by  William  Hudson,  the  formation  of 
Ibe  partnership  between  himself  and  Johnson ;  that  he  (de- 
fendant) bad  sold  out;  that  Johnson  became  insolvent  and 
afterwards  died.  He  also  proved  by  the  answers  of  plain- 
tiffi,  that  they  had  notice  of  the  dissolution  of  the  partner- 
nershipat  the  time  the  note  sued  on  was  given. 

Upon  the  conclusion  of  the  argument,  the  Court  charged 
the  jury  as  follows : 

1st.  If  you  believe  from  the  evidence  that  the  note  sued 
on  was  given  in  renewal  of  the  original  note  of  Stone  dt 
Johnson  after  the  firm  was  dissolved,  and  if  you  believe 
plaintiffii  at  the  time  knew  of  said  dissolution,  and  if  it  was 
done  by  Johnson  alone,  without  the  knowledge  and  consent 
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of  Stone,  then  Stone  is  discharged  from  all  liability^  both  up- 
on the  note  sued  and  also  upon  the  original  bill  of  goods. 

2d.  But  if  from  all  the  facts  and  circumstances  proven  on 
the  trial,  you  believe  that  Stone  knew  the  fact  that  the  Hole 
was  renewed  at  the  time  it  was  done,  and  gave  his  assent 
to  it,  then,  although  it  was  done  by  Johnson  alone,  and  af- 
ter the  dissolution.  Stone  was  bound  by  it,  and  they  would 
find  for  the  plaintiffs  the  amount  of  the  note  with  interest 
and  costs  of  suit. 

3d.  But  if  the  jury  believe  from  the  t^timony,  that  the 
note  sued  on  was  given  in  renewal  by  Johnson  alone,  and 
without  the  knowledge  and  consent  of  Stone,  and  after  the 
dissolution,  and  if  plaintiffs  knew  of  the  dissolution  at  Aot 
time,  then  the  subsequent  promise  of  Stone  to  pay  would  not 
be  binding  on  him. 

• 

The  counsel  for  the  plaintiff  then  requested  the  Court  in 
writing,  to  charge  the  jury  as  follows : 

1st  If  you  believe  from  the  evidence  that  the  note  sued  on 
was  given  in  renewal  of  the  original  note  of  Stone  &  Jolui* 
son,  and  after  the  dissolution  of  the  firm,  and  after  piaiiitift 
knew  of  the  dissolution,  and  though  done  by  Johnson  alone, 
Mrithout  the  knowledge  or  consent  of  Stone,  still  Sfone 
would  not  be  discharged  from  his  liability  on  Uie  oiigiaei 
bill  of  goods,  unless  the  jury  should  believe  it  bad  been  pte^. 
ven  that  at  the  time  plaintiffs  renewed  the  note  with  Jeki^ 
son  it  was  expressly  stipulated  and  agreed  that  the  renewal 
note  should  be  taken  as  a  payment  and  extinguishment  of 
the  original  indebtedness. 

2d.  And  further,  that  if  the.  jury  should  beUeve  that  when 
Miler,  the  clerk  and  agent  of  the  plaintiff,  renewed  the  neie 
with  Johnson,  nothing  else  took  place  than  that  the  note  was 
renewed  by  Johnson  alone,  without  the  knowledge  or  eon* 
sent  of  Stone,  and  after  the  dissolution  of  the  firm,  and  after 
this  dissolution  was  known  to  plaintifis,  that  that  alone  weold 
not  be  sufficient  to  discharge  Stone  from  his  liability  for  the 
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prigiBal  bill  of  goods,  but  in  order  to  discharge  him,  it  must 
further  appear  from  the  proof,  that  the  plaintiffs  at  that  time, 
eixpressly  stipulated  and  agreed  to  take  the  renewedjnote  in 
payment  aii4  discharge  of  the  debt,  and  if  this  had  not  been 
prowan,  they  must  find  for  the  plaintiife  on  the  original  bill 
of  gooda 

3d.  If  the  jury  believe  from  the  evidence  that  Johnson, 
without  any  direct  authority /rom  Stone, signed  the  firm  name 
to  the  note  sued  on,  after  the  dissolution  of  the  firm,  and  af- 
Mr  this  dissolution  was  known  to  plaintifis,  yet,  if  they  be- 
lieve firom  the  evidence  that  Stone  sanctioned  and  adopted 
the  aet  of  Johnson,  the  plaintifSs  are  entitled  to  recover. 

4di.  If  the  jury  believe  firom  the  evidence  that  Johnson, 
wilhoiit  any  authority  firom  Stone,  signed  the  firm  name  to 
the  note  sued  on,  after  the  dissolution  of  the  firm,  and  after 
Ibis  was  known  to  the  plaintifis,  yet,  if  they  believe  from  the 
evidence  that  Stone  subsequently,  with  a  full  knowledge  of 
bSI  the  &cts,  ratified  the  act  of  Johnson,  the  plaintifiSi  are  en- 
titled to  recover. 

51k  If  the  jury  believe  from  the  evidence  that  Johnson, 
without  the  authority  of  Stone,  signed  the  firm  name  to  the 
note  sued  on,  after  the  dissolution  of  the  firm,  and  after  this 
fiiet  was  known  to  plaintifis,  yet,  if  they  believe  from  the  evi- 
dence that  Stone  subsequently,  with  a  full  knowledge  of  the 
&ct8,  promised  to  pay  the  note  sued  on,  the  plaintiff  are  en- 
lilled  to  recover. 

The  Court  refused  to  give  these  charges  as  requested.  The 
jury  found  for  the  defendant,  and  the  plaintiffii  excepted,  as- 
Agning  as  error  the  chaises  given  by  the  Court,  and  the  re- 
fhsal  of  the  Court  to  give  each  and  every  of  the  said  chaises 
as  requested. 

Jevmsov  &  Sloan,  for  plaindfis  in  error. 
Ingram,  contra. 
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Cbamborlain  &  Bancroft  vs.  Stone. 


By  the  CourL — Bbnnino,  J.  delivering  the  opinion. 

What  is  contained  in  the  first  paragraph  of  the  chaise,  is 
right 

[1.]  The  taking  of  the  nev  note  by  the  plaintiff  was,  at 
least,  a  suspension  of  their  right  to  demand  payment  of  the 
debt,  until  the  new  note  fell  due ;  and,  therefore,  the  effect 
was,  to  put  the  debt  in  such  a  condition  that  Stone  would  no 
longer  have  the  right,  to  pay  it  up  immediately,  and  demand 
contribution  from  Johnson,  but  would  have  to  wait  till  th« 
note  fell  due,  before  he  could  pay  it  up,  and  demand  this 
contribution.  An  arrangement  or  agreement  between  the 
plaintifis  and  Johnson,  having  such  an  effect  as  this,  was  suf- 
ficient to  discharge  Stone.  So  it  was  held  by  this  Comt,  in 
this  case,  when  the  case  was  up  before.    20  Oa.  2€2. 

What  is  thus  said  of  this  part  of  the  charge,  disposes  also, 
of  the  first  and  second  requests  to  charge. 

The  second  paragraph  of  the  charge,  is  certainly  good  as 
far  as  it  goes. 

The  third  paragraph  of  the  charge,  seems  to  us  to  be  es^ 
roneous. 

[2.]  A  subsequent  ratification,  with  a  knowledge  of  the 
fkcte,will  make  good  the  act  even  of  one  who  is  not  agent  | 
a  subsequent  promise,  with  knowledge  of  the  fads,  will  re- 
vive a  debt  barred  by  the  statute  of  limitations,  a  debt  barred 
by  bankrupt  laws,  a  debt  from  which  the  endorser  has  boea 
discharged,  by  the  negligence  of  the  holder. 

The  decbions  that  support  these  positions  are  now  too  nu* 
merous,  and  of  too  long  standing,  to  be  resisted,  although 
they  are  it  must  be  admitted,  in  the  very  teeth  of  the  great 
common  law  maxim,  that  a  contract  without  consideratioi^ 
is  not  binding. 

What  is  thus  said  of  this  part  of  the  charge  disposes  also^ 
of  the  third  fourth  and  fifth  requests. 

There  ought  to  be  a  new  trial 

Judgment  reversed. 
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James  Guilford,  plaintifT  in  error,  vs.  The  State  op  Gbob- 

GiA,  defendant  in  error. 

T.  &  C.  were  engaged  in  a  fight  in  which,  T.  stabbed  G.  to  death.  G.  interfer- 
ed by  laying  hold  of  C.  The  evidence  wa*  anch,  as  to  raise  a  reaaooabte 
doubt,  whether  G's  object  in  this  was  not  rather,  to  separate  T.  &  G.,  than  t* 
aid  T.    The  jury  found  G.  guilty  of  murder. 

Hdd^  That  the  verdict  wa&  contrary  to  the  evidence. 

Murder,  from  Muscogee  county.  Tried  before  Judge 
WowiiLL,  November  Term,  1857. 

The  bill  of  exceptions  in  this  case  was  filed,  alleging  error 
in  the  decision  of  the  Court  below  in  refusing  a  new  trial 
under  the  following  circumstances. 

James  Guilford  the  plaintiff  in  error,  was  indicted  for  mur- 
der, and  oi;  the  case  coming  on  for  tiial  in  November  Term^ 
1857,  prisoner's  counsel  moved  for  a  continuance,  grounding 
his  application  on  an  affidavit  made  by  the  prisoner,  that  he 
could  not  go  safely  to  trial,  as  the  alleged  crime  was  com- 
mitted during  the  then  term  of  the  Court,  and  that  the  pub- 
lic excitement  was  such  that  he  feared  he  could  not  obtain  a 
foir  trial 

The  Court  overruled  the  showing  for  a  continuance  and 
the  prisoner  excepted. 

The  parties  then  proceeded  to  select  and  empannel  a  jurf  ^ 
and  while  doing  so,  Stephen  D.  Lewis  was  called  and  sworn 
by  the  Solicitor  General,  and  asked  the  questions  prescribed 
by  the  Statute,  which  questions  Lewis  so  answered  as  to 
make  himself  a  competent  juror.  Prisoner's  counsel  then 
proposed  to  aak  him  ^  whether  or  not  he  (Lewis)  had  not 
said  to  the  counsel  for  the  prisoner  on  the  morning  of  the 
trialy  in  the  court  room,  that  the  prisoner  was  guilty,  and 
ou^t  to  be  hung."  The  Court  refused  to  allow  the  question 
to  be  put,  deciding  that  when  a  juror  had  qualified  himself 
under  the  statute  it  was  not  competent  for  the  prisoner  to 
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disqualify  the  juror  by  his  (the  juror's)  own  oath;  and  to 
this  decision  the  prisoner  excepted. 

The  following  witnesses  were  examined  on  the  part  of  the 
State  : 

George  Morman  testified :  That  he  and  deceased  wetit  to 
Jane  Wards  worth's,  there  were  some  four  or  five  countryraeB 
there,  they  stayed  there  about  three-quarters  of  an  boor. 
Witness  got  up  and  went  and  knocked  at  the  door,  they  both 
asked  if  that  was  witness :  he  replied  yes,  and  told  deceased 
to  come  and  go,  and  said  he  was  going.  '  Deceased  aaked 
witness  to  wait  and  not  leave  him.  In  a  minute  or  two, 
Thompson  and  the  prisoner  at  the  bar  came  there  and  knock- 
ed at  the  back  door,  and  came  in  together — ^l^hompaon  widi 
his  kuife  open,  and  walked  by  witness  and  went  to  the  loom 
where  deceased  and  Play  mile  were,  and  either  pushed  or 
knicked  the  door  open,  and  after  they  got  in  Thompson  hug- 
ged and  kissed  Miss  Playmile,  and  said  this  is  too  sweet  Ibr 
niggers.  Thompson  turned  round,  pulled  out  a  #10  bUl  atnd 
sdiA  that  be  would  bet  it  he  could  whip  any  Oon  daimiedscia  of 
a  bitch  in  the^house.  Deceased  said  he  would  bet  $M  no  •one 
in  the  house  could  whip  him.  Thompson  showed  his  hand 
with  the  #10  on  the  bureau,  and  said  he  weukl  bet  ic^  he 
could  do  it,  and  seized  deceased  by  the  coat  coliar,  sajring  that 
God  damn  him,  he  was  not  scared  of  him  (deceased,)  and 
shook  him  awhile  and  flourished  his  knife  aroond  deceMed. 
Witness  caught  Thompson  and  told  him  to  behave  himseU 
Thompson  replied,  if  witness  did  not  torn  him  kwsey  Cop 
damn  him,  he  would  cut  him  (witness,)  and  again  oaug^  de- 
ceased. Deceased  said,  if  Thompson  attempted  to  «ut<btai 
with  his  knife,  he  would  blow  a  ball  threagh  hiaa.  Th4M|>- 
son  flourished  bis  knife  around  the  face  of  deceased  aad 
struck  deceased  in  face  wKh  flat  side  of  kmfK  IteosAs* 
ed  then  stmck  Thompson  in  the  stomach  or  breast ;  tb^ 
then  closed  together  and  pulled  out  im  the  entry,  deceased 
^yi»g  to  puU  loose,  and  Tiwrnpsen  holdhig  lliitt>  asid  ftt  this 
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way  they  went  out  doors  and  into  the  back  yard ;  as  they  went 
out  doors  saw  prisoner  kick  or  knock  deceased ;  at  Thomp- 
son and  prisoner  afterwards  came  in  the  house  together ; 
Thompson  asked  if  witness  saw  him  cut  him ;  witness  re- 
plied no;  he  then  said  he  had  cut  deceased  God  damned 
deep,  and  showed  the  knife  which  he  then  had  in  his  hand 
open.    Witness  th^i  left  and  came  to  Griffin's  bar,  and  prison- 
er followed  after  him  and  came  with  him  as  far  as  the  bar,  and 
witness  saw  prisoner  no  more.    All  this  was  between  1 1  and 
12  o'clock  at  night    Witness  identifies  the  knife.    All  this 
was  on  the  4ih  December  1857,  on  Friday  night    Guilford  is 
older  and   stouter  than   deceased,  who  was  about  21,  and 
would  weigh  about  140  pounds. 

Cross-examined — Hardly  ever  saw  Thompson  without 
be  had  his  knife.  Prisoner  had  no  weapon.  'Twas  a  dark 
oig^t  Heard  some  one  tell  deceased  and  Thompson  not 
to  fight ;  dont  know  who  it  was.  Thinks  prisoner  cowardly ; 
not  a  fighting  man.  From  seeing  prisoner's  arm,  does  not 
think  he  is  strong  in  it  'Twas  a  dark  rainy  night  Jane 
WafdswoTth  shoved  deceased,  prisoner,  Thompson  and  Bar- 
bara,  out  of  the  house  and  closed  and  barred  the  door.  Wit- 
ness was  excited  and  scared.  Prisoner  was  then  about  half 
drunk.  Thompson  was  drunk.  Thompson  loved  Barbara. 
Be-Exainined — I  thought  it  was  Jane  Wardsworth  told 
them  not  to  fight 

John  B.  Griffiny  testified :  On  the  night  deceased  was  cut, 
Thompson  and  prisoner  were  at  his  house  all  the  evening, 
both  were  drinking  considerably  about  nine  or  ten  at  night 
Matilda  Wilson^  sworn,  testified:  That  at  the  time  of  cut- 
ting, Mr.  Morman,  Jane  Wardsworth,  Barbara  Playmile,  her- 
self and  sister,  were  at  Jane  Wardsworth's ;  Thompson 
knocked  at  the  door,  aud  Morman  let  them  in,  (prisoner  and 
Thompson;)  Thompson  commenced  talking  with  Barbara 
Playmile,  and  turned  round  and  said,  ^^  hallo,  Calhoun,  you 
here;  what's  all  the  news;"  deceased  said,  ^ none  at  all. 
Deceased  then  asked  Thompson  the  news,  Thompson  re- 
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^  plied,"  nothing,  Pm  drunk  again."    Thompson  had  a  knife  in 

his  hand ;  heard  nothing  pass  between  them ;  they  then  went 
out  the  door  together,  to-wit:  Thompson,  prisoner  and  de- 
ceased ;  deceased  seemed  to  be  trying  to  get  away.  Deceas- 
ed run  after  they  got  in  the  back  yard,  and  witness  saw- 
through  the  bottom  of  the  window  Thompson  strike  him 
one  lick.  Prisoner  was  there  standing  by  the  side  of  Thomp- 
'  son.  They  were  out  of  doors  15  or  20  minutes.  Witness 
supposes  Thompson  and  prisoner  came  back  in  the  housa 
together;  while  they  were  in  the  yard,  Calhoun  said,  ** gen- 
tlemen if  I  have  got  any  friends,  take  the  knife  away  from 
him.'' 

Cross-Examined — Prisoner  had  no  knife.  Witness  saw 
no  blow  by  prisoner.  Prisoner  was  drunk ;  he  went  off 
with  Morman. 

Barbara  Playmile,  deposed :  On  the  night  deceased  was 
cut,  he  and  Morman  came  to  Jane  Wardsworth's  together; 
deceased  asked  if  witness  had  a  room,  witness  answered  she 
had,  and  he  asked  witness  to  walk  into  her  room  that  he 
wished  to  talk.  They  had  been  there  three-quarters  of  an 
hour,  when  Thompson  and  the  prisoner  cama  As  they 
came  in,  deceased  was  in  the  act  of  leaving.  Thompson 
commenced  conversing  with  witness,  and  did'nt  take  any 
notice  of  deceased  for  five  or  six  minutes;  he  then  turned 
and  said  "hallo,  Calhoun,  you  here.''  Deceased  said  he 
was.  Thompson  asked  deceased  how  he  came  on,  and  the 
news ;  deceased  said  he  had  no  news.  Deceased  asked 
Thompson  (he  news ;  he  replied  he  had  none,  only  he  was 
drunk;  and  Thompson  then  turned  back  and  began  to  talk 
with  witness.  Thompson  then  pulled  out  a  ^10  bill,  and 
asked  witness  if  she  did  not  want  it  Witness  said  no,  and 
told  him  to  put  it  back.  Thompson  put  it  back,  and  began 
to  talk  with  vWiiOss.  Thompson  then  pulled  out  the  bill 
and  said  he  would  ^et  it,  that  no  man  who  had  anything 
against  him  could  v/!iip  him.  Deceased  pulled  out  J5  aod 
threw  it  by  Thompson's  glO,  and  said  that  he  would  bet  fivd 
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to  ten,  that  no  man  could  whip  him,  and  that  the  first  man 
who  struck  or  drew  a  knife  on  him,  he  would  blow  a  day- 
light hole  through  him.  Deceased  run  his  hand  under  hit 
coat,  as  if  to  draw  a  pistol,  and  Thompson  run  up  and 
caught  him  by  the  collar.  Deceased  told  Thompson  several 
times,  to  let  him  loose.  Thompson  would  not  do  it.  Pe- 
ceased  then  struck  Thompson  in  the  face.  Witness  then  left 
her  room,  and  left  prisoner  standing  in  the  door  by  Thomp* 
son.  Witness  saw  no  more,  except  that  she  saw  deceased 
start  out  of  the  door,  and  Thompson  and  prisoner  followed 
him.  Thompson  when  he  first  came  in,  had  his  knife  open 
and  kept  it  in  his  hand,  all  the  time.  Prisoner  and  Thomp- 
son both  seemed  to  be  after  deceased  as  he  went  out  of  the 
door.  After  this,  prisoner  and  Thompson  came  back  in  the 
house,  and  Thompson  said  he  had  cut  deceased  and«had  cut 
bim  deep.     Thompson  staid  at  the  house  till  morning. 

CrosS'Examined — When  deceased  and  Thompson  wer« 
about  to  fight,  prisoner  said,  boys  don't  fight  in  the  house, 
and  caught  the  arm  of  Thompson.  Jane  Wardsworth  shut 
the  door  as  the  three  went  out  Thompson  always  came  in 
the  house  with  his  knife  open — 'twas  his  habit 

Dr.  John  H.  Carriger, stated:  That  on  the  night  deceased 
was  cut,  he  was  called  to  see  him.  Deceased  was  very  faint 
from  loss  of  blood,  and  the  wounds  on  his  person.  He 
breathed  with  difficulty.  Witness  found  him  with  a  wound 
on  the  left  side  entering  about  the  cartileges  of  the  ribs  pene- 
trating the  stomach,  one  entering  the  chest  cavity  a  little  be- 
low in  front  of  left  shoulder  blade,  and  other  less  important 
wounds,  over  various  parts  of  his  body.  The  two  wounds 
first  mentioned  were  in  opinion  of  witness,  mortal.  Deceas- 
ed asked  witness  to  come  to  see  him ;  that  he  was  dying  and 
wanted  to  bid  him  farewell;  that  he  knew  witness  would 
do  all  he  could  for  him,  and  asked  forgiveness  for  his  former 
bad  treatment  of  witness.  Told  deceased  that  though  bad- 
ly wounded,  witness  hoped  he  would  recover.  Deceased  re- 
plied, that  he  knew  he  was  dying.    Deceased  said  the  wounds 
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were  inflicted  for  a  little  cause.    Deceased  lived  from  Friday 
till  Sunday. 

WiUiam  McMichael,  said,  the  deceased  came  to  his  house 
on  Friday  night  about  eleven  or  twelve  o'clock,  and  said  thai 
he  was  cut  and  bound  to  die.  Deceased  was  very  bloody, 
faint,  and  asked  to  lie  down.  He  staggered  when  witness 
took  hold  of  him,  and  laid  him  down  in  the  front  room. 
Witness  asked  him  how  he  let  a  man  cut  him  up  so;  de- 
ceased said  there  were  two  of  them.  Witness  asked  him 
who  cut  him,  and  he  said  James  Thompson,  and  that  prison- 
er held  him  while  Thompson  cut  him ;  that  prisoner  pulled 
him  out  of  the  house,  and  kicked  him  as  he  went  out 

John  Duncan  said,  that  he  saw  deceased  on  the  night  he 
was  cut,  at  the  house  of  Griffin  on  front  street.  He  asked 
for  Jacli  Gammell.  Deceased  was  bloody.  Witness  went 
to  him  and  asked  what  he  wanted.  He  replied,  be  wanted 
witness  to  go  with  him  after  a  doctor.  Witness  started  with 
him.  Deceased  got  short  of  breath;  witness  caught  him 
and  suggested  his  going  to  his  brother's-in-law,  and  took 
him  there.  His  brother-in-law  went  for  the  doctor,  and  wit- 
ness stayed  till  the  doctor  came.  Asked  deceased  where  and 
how  he  got  cut.  He  said  he  was  bound  to  die.  Thompson 
cut  him  at  Jane  Wardsworth's ;  that  Thompson  and  prisoner 
came  there  together,  and  that  he  was  lying  on  a  bed  with  a 
woman;  that  when  Thompson  said  he  could  whip  any  GrOB 
damned  son  of  a  bitch  in  the  house,  he  rose  up  and  Thomp- 
son clincl^ed  him,  and  prisoner  took  hold  of  him  and  made 
out  that  he  was  trying  to  part  them,  but  would  not  do  it  till 
he  deceased  was  cut  all  to  pieces. 

Catharine  Calhoun^  testified :  That  about  half-past  eleven 
or  twelve  o'clock  on  Friday  night,  she  saw  the  deceased; 
he  was  covered  with  blood ;  when  he  saw  witness,  he  hand- 
ed out  his  hand  and  said  farewell  sister,  farewell,  I  ao^  a  dy- 
ing man.  Witness  asked  him  how  he  came  in  that  fix 
he  replied,  sister,  I  .was  in  a  bad  house.  Witness  asked  him 
why  he  did  not  run,  and  he  replied,  how  could  I  run^  while 
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ibe  prisoner  held  me  by  the  arm  Thompson  cut  me.  De- 
ceased exhibited  no  ill-will  to  Thompson  or  prisoner,  that 
witness  could  see.  Deceased  said,  sister  get  down  and  pray 
for  me;  my  trust  is  in  the  Lord,  but  you  pray  for  me.  He 
was  good  and  pious. 

Counsel  for  the  prisoner  objected  to  the  admission  of  so 
much  of  the  testimony  of  John  H.  Carriger,  Wm.  McMi- 
chael,  John  Duncan,  and  Catharine  Calhoun,  as  related  to 
the  declarations  of  the  deceased. 

The  Court  overruled  the  objection  and  allowed  all  the  evi- 
dence to  go  to  the  jury,  and  to  this  the  prisoner  excepted. 

It  was  admitted  by  the  prisoner's  counsel  in  the  argument, 
that  Thompson  killed  the  deceased,  and  that  prisoner  went 
with  Thompson  on  the  night  in  question,  to  Jane  "Wards- 
worth's,  and  was  present  when  Calhoun  was  killed.  The 
Court  thereupon  charged  the  jury,  that  if  they  should  believe 
that  the  prisoner  went  with  Thompson  to  the  house  of  Jane 
Wardsworth  with  no  common  intent  between  them  to  have 
a  difficulty  with  Calhoun,  and  when  they  got  there  a  fight 
took  place  between  Thompson  and  Calhoun  in  the  house, 
tind  prisoner  participated  or  took  part  in  it,  and  after  they 
got  out  into  the  yard,  Thompson  stabbed  Calhoun  and  pris- 
oner held  him,  so  that  Thompson  might  cut  him,  and  Cal- 
houn died  of  the  wounds  then  inflicted  on  him,  then  prisoner 
is  guilty  of  the  crime  of  murder,  as  much  so  as  if  the  fatal 
wound  had  been  inflicted  with  his  own  hand.  But  if  the 
jury  should  believe  from  the  evidence,  that  prisoner  did  not 
take  part  in  the  fight,  that  he  did  not  hold  Calhoun  so  that 
Thompson  might  cut  him,  but  that  he  only  interfered  to  sep- 
arate the  parties,  then  he  was  guilty  of  no  crime,  and  the 
jury  should  acquit  him. 

To  this  charge  the  prisoner  excepted. 

The  jury  found  the  prisoner  guilty  of  murder.  Prisoner's 
^)ati8el  moved  the  Court  to  commute  the  punishment  ^roxa 
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death  to  perpetual  imprisonment,  on  the  ground  that  the  evi- 
dence on  which  he  was  convicted  was  circumstantial. 
The  Judge  said  that  if  he  believed  he  had  the  power,  he 
would  commute  the  punishment,  but  that  in  his  opinion  the 
evidence  was  not  circumstantial,  and  he  had  no  power  over 
the  matter ;  and  to  this  decision  prisoner  excepted. 

At  the  same  term  the  prisoner  moved  for  and  obtained  a 
rule  nisi  for  a  new  trial  on  the  following  grounds : 

Ist  Because  the  Court  erred  in  overruling  the  showing  of 
the  prisoner  for  a  c9nUnuanca 

2d.  Because  the  Court  erred  in  refusing  to  allow  the  pris- 
oner to  ask  Stephen  D.  Lewis,  who  had  qualified  himself  as 
a  juror  in  answer  to  the  questions  propounded  to  him  under 
the  statute,  and  was  put  by  the  State  on  the  prisoner: 
^  Whether  or  not  he  I«ewis  had  not  said  to  the  conosel  for 
the  prisoner  on  the  morning  of  the  trial  in  the  Court  room 
that  the  prisoner  was  guilty  and  ought  to  be  bung." 

Sd.  Because  the  Court  erred  in  admitting  in  evidence 
the  declarations  of  the  deceased  'as  set  out  in  thebfief  of 
the  testimony. 

4tb.  Because  the  jury  found  contrary  to  law. 

6th.  Because  thejury  found  contrary  to  the  weight  of  lite 
evidence. 

6th.  Because  the  jury  found  contrary  to  the  evidence. 

7th.  Because  the  Court  erred  in  refusing,  on  motion  of 
prisoner's  counsel,  to  commute  the  punishment  to  perpetual 
imprisonment,  stating  that  he  would  commute  the  punish- 
ment, but  in  his  opinion  the  evidence  was  not  circumstan- 
tial, and  it  not  being  so,  he  had  no  power  so  to  do. 

The  Court?after  argument,  overruled  the  motion  for  a  new 
tEial,  and  prisoner  excepted. 

C.  J.  Williams  and  J.  J.  Slai>£,  for  the  plaintiff  in  error. 
Solicitor  General,  Oliveb,  for  the  State. 
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By  the  Court. — Benning,  J,  delivering  the  opinion. 

The  Court  below  refused  to  grant  the  motion  for  a  new 
trial.    Was  that  right  ? 

One  of  the  grounds  of  the  motion  was,  that  the  verdict 
was  contrary  to  the  evidence.  Was  this  ground  well  found- 
ed ? 

-  There  can  be  no  doubt,  that  Guilford  interfered  in  the  fight 
between  Thompson  and  Calhoun,  by  laying  hold  of  Calhoun 
He  may  have  done  this  to  aid  Thomg^on,  or  he  may  have 
do&e  it,  to  separate  the  combatants.  If  the  former  was  his 
object,  he  was  guilty ;  if  the  latter  was  his  object,  he  was 
lonoceDt. 

Which  was  his  object  ?  Or,  rather,  is  it  clear  beyond  a  rea- 
sonable doubt,  that  the  former,  and  not  the  latter,  was  his 
object?  This  is  the  question,  so  far  as  the  present  ground  is 
concerned. 

The  answer  to  the  question,  depends,  mainly,  on  the  dy- 
ing declarations  of  Calhoun  himselfl 

Duncan's  testimony  as  to  these  declarations  is,  that  Cal- 
houn declared,  that  ^  when  Thompson  said  he  could  whip 
any  God  damn  son  of  a  bitch  in  the  house,  he  rose  up,  and 
Thompson  clinched  him,  and  prisoner  took  hold  of  him,  and 
made  out  like  he  was  trying  to  part  them,  but  would  not  do 
it,  till  he  deceased  was  cut  all  to  pieces." 

According  to  this,  Guilford  "  made  out  like  he  was  trying 
to  part  them,"  all  the  time,  and  finally  did  part  them,  though 
not  until  after  the  mortal  wounds  had  been  given. 

That  Guilford  was  merely  feigning  an  effort  to  part  the 
eombatants,  oould  have  been  only  matter  of  opinionj  with 
Calhoun.  Is  there  not  enough  to  raise  a  reasonable  doubt, 
as  to  whether,  he  was  not  mistaken  in  this  opinion? 

The  time  of  the  fight  was  eleven  or  twelve  o'clock  of  a 
dark  rainy  night  Calhoun  iherefore,  in  getting  his  impres- 
sions, would  be  deprived  of  the  aid  of  a  sense  the  most  im- 
portant of  all,  the  sense  of  sight.     Guilford    was  drunk; 
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and  a  drunken  man  can  make  buf  an  awkward  hand  at  part- 
ing two  men  fighting.  It  may  well  be,  that  the  honest 
efforts  of  such  a  man  to  accomplish  that  object,  would  ope- 
rate unfairly;  and  if  they  do,  it  is  most  natural  that  the  par- 
ty against  whom  they  so  operate,  will  construe  them  into 
foul  play.  Guilford  did,  finally,  part  the  combatants ;  true, 
not  until  after  Calhoun  was  "  cut  all  to  pieces.*'  But  there 
is  no  evidence  to  show,  that  Guilford,  if  trying  to  part  them 
in  good  faith,  could,  by  his  utmost  efforts,  have  done  it  soon- 
er than  he  did.  He  ^as  drunk — he  was  a  man  ^^  not  strong" 
in  his  arms — the  night  was  dark  and  rainy — the  stabbing 
was  probably  completed  in  a  few  seconds,  after  the  parties 
commenced  fighting.  And.  if  Guilford  was  merely  feigning, 
why  should  he  part  them,  as  long  as  Thompson  was  dispos- 
ed to  fight  In  the  dark  he  could  not  know  the  extent  of 
the  wounds  inflicted  by  Thompson,  if  he  could  know,  that 
wounds  were  inflicted  at  alL  And  if  his  object  was  to  aid 
Thompson,  why  should  he  separate  them  until  he  knew  this  ? 
Why  rather,  should  he  not  continue  the  aid,  until  Thomp- 
son expressed  himself  satisfied,  or  desisted  from  the  fight? 
And  then,  what  motive  was  there,  for  Guilford's  joining 
Thompson  in  the  fight  He  had  no  cause  of  quarrel  with 
Calhoun.  No  word  of  insult,  or  of  anger,  had  passed  be- 
tween them.  It  was  Thompson,  that  was  attached  to  the 
woman,  Playmile,  not  he.  The  connection  between  hiai 
and  Thompson,  seems  to  have  been  transient  They  came 
to  the  house  together,  but  came  there  in  ignorance  of  whom 
they  were  to  meet  Guilford  departed  almost  directly  after 
the  fight,  in  company  with  Morman,  a  friend  of  Calhoun, 
leaving  Thompson  behind,  where  he  stayed  alUnight  When 
the  parties  were  about  to  fight  in  the  house,  Guilford  safd, 
"  boys,  dont  fight  in   the  house,  and   caught  the  arm  of 

ThompsoTU^^ 

We  think  that  there  is  enough  to  raise  a  reasonable  doubt, 
as  to  whether  Guilford  was  not  really,  rather  than  feignedly, 
merely,  endeavoring  to  separate  the  combatants. 
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If  there  is,  the  verdict  was  contrary  to  the  evidence. 

This  ground  of  the  motion,  then,  is  in  our  opinion,  a  good 
ground. 

There  is  nothing  in  the  second  ground.  King  vs.  The 
State  21,  Go.  221. 

Nor  is  there  anything,'in  the  first  and  third  grounds.  See 
Thompson  vs.  The  State,  argued  and  decided  immediately 
before  this  case. 

The  fourth  and  fifth  grounds  are  iftvolved  in  the  sixth, 
which  has  already  been  considered.    • 

The  case  is  manifestly,  not  one  of  circumstantial  evidence. 
Therefore,  the  seventh  ground  is  without  foundation. 

A  new  trial  is  granted  on  the  sixth  ground  alone,  viz:  that 
the  verdict  was  contrary  to  the  evidence. 

Judgment  reversed. 


Daniel  G.  Hughes,  propounder,  plaintiff  in  error,  vs.  Wyatt 
Meredith  and  Wife,  caveators,  defendants  in  error. 

If  the  person  who  writes  the  will,  takes  a  large  benefit  under  it,  then,  in  order 

to  show  that  the  testator  knew  the  contents  of  the  Will,  it  is   necessary  to 

show,  that  the  will  was  read  over  to  him.  or  by  him,  or  to  show  that  he  gave 

instructions  for  such  a  will,  or  to  show  something  equivalent  as  evidence  to 

one  of  these  facts. 

Caveat  to  will,  from  Twiggs.  Tried  before  Judge  Powers, 
September  Term,  1857. 

This  was  a  caveat,  tried  on  appeal  from  the  Ordinary,  to  a 
paper  propounded  as  the  last  will  and  testament  of  John  W. 
Allen,  deceased.  • 

The  Ordinary  pronounced  in  favor  of  the  paper  propound- 
ed as  the  last  will  and  testament  of  John  W.Allen,  deceased, 
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and  gave  judgment  admitting  the  same  to  probate  and  re- 
cord, except  the  tenth  and  fourteenth  clauses,  which  he  re- 
jected, as  coming  within  the  provisions  of  the  Act  of  1818, 
concerning  the  manumission  of  slaves  by  will.  From  this 
judgment  of  the  Ordinary  caveators  appealed,  and  the  case 
was  tried  by  a  special  jury,  at  September  Term,  1857,  of 
Twiggs  Superior  Court. 

Both  parties  having  submitted  their  proofs,  after  argument 
by  counsel,  propounders  requested  the  Court  to  charge  the 
jury  as  follows:  ; 

Ist  That  if  from  the  testimony  they  should  believe  that 
deceased  had  sound  and  disposing  mind  and  memory,  so 
as  to  dispose  of  his  property  with  judgment  and  discrimina- 
tion, although  they  should  believe  him  to  be  in  a  dying  state 
when  he  made  his  will,  the  law  considers  him  in  such  cases 
as  having  testamentary  capacity. 

2d.  That  by  the  principles  of  the  common  law  of  force  ia 
Georgia,  it  is  only  in  a  case  where  the  capacity  or  mind  of  a 
testator  is  imbecile  or  doubtful^  and  the  person  writing  the 
will  takes  a  considerable  legacy  under  the  will,  that  the  law 
requires  proof  of  the  reading  of  the  will  by  the  testator,  or  a 
knowledge  of  its  contents. 

dd.  But  when  the  testator  is  of  sound  and  disposing  mind 
and  memory,  and  can  read  and  write,  and  does  actually  sign 
the  will,  and  say  it  is  his  will,  and  that  he  had  read  it  or 
heard  it  read,  (there  being  no  proof  of  fraud  on  the  testator,) 
such  a  will  being  in  accordance  with  the  principles  of  the 
law,  must  be  set  up  and  sustained  by  a  jury,  notwithstand- 
ing any  opinion  they  may  entertain  as  to  the  justice  of  its 
provisions. 

4th,  That  however  capricious  or  unreasonable  a  will  may 
be,  whether  by  it  the  property  of  testator  was  given  to  his  kin, 
or  to  strangers  to  his  blood,  or  to  a  person  who  has  no  claim 
by  kindness  or  friendship  on  his  bounty,  it  was  the  legal  right 
of  testator  to  dispose  of  his  property  by  will,  in  such  way  as 
might  have  seemed  good  in  his  own  eyes. 
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5th,  That  the  will  must  be  sustained  by  the  jury,  unless  it 
satisfactorily  appears  that  deceased,  from  lack  of  sufllcient 
mind  and  memory  at  the  time  of  making  it,  or  other  cause^ 
was  constrained  to  act  against  his  will,  intentions,  affections, 
and  wishes. 

6th.  That  to  constitute  undue  influence,  some  act  or  acts 
must  be  proved  to  have  been  done  by  Combs  or  Hughes,  Iq 
cause  Allen,  the  deceased,  to  dispose  of  his  prc^rty  by  wiU, 
contrary  to  his  wishes  and  desires. 

7th.  That  if  the  jury  believe  that  testator  read  the  will,  or 
heard  it  read,  it  is  evidence  that  he  knew  its  contents. 

His  honor  Judge  Powers  refused  to  charge  the  second,  third 
and  fifth  requests,  in  the  words  thereof,  not  because  he  says 
the  principles  therein  stated  were  not  abstractedly  true,  but 
as  applied  to  this  case,  he  desired  to  qualify  them. 

The  jury  having  been  charged  by  the  Court,  found  for  the 
will,  with  the  exception  of  the  10th  and  14th  clauses  thereof 
attempting  the  manumission  of  slaves  contrary  to  the  laws  of 
the  State  of  Georgia. 

Caveators  moved  for  a  new  trial,  because 

IsL  The  jury  found  contrary  to  the  evidence,  and  against 
the  evidence. 

2d.  Because  the  verdict  was  contrary  to  law. 

3d.  Because  the  jury  found  against  the  charge  of  the  Court 

4th.  Because  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  the  evidence. 

5th.  Because  the  Court  erred  in  allowing  the  propounderto 
read  the  will  to  the  jury,  as  it  contained  clauses  manumit- 
ting slaves. 

6th.  Because  the  Court  erred  in  refusing  to  charge  the  ju- 
ry, that  the  testator  having  endeavored  to  manumit  and  set 
free  a  part  of  his  slaves  by  his  said  will,  avoided  the  whole 
will,  but  charged  that  it  only  avoided  the  clauses  in  and  by 
which  said  manumission  was  attempted. 
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Upon  ai^uraent,  the  Court  set  aside  the  verdict,  and  grant- 
ed a  new  trial  on  the  first,  second,  and  fourth  grounds  taken 
in  the  rule. 

Whereupon,  propounders  except,  and  assign  for  error, 

1st  The  refusal  of  the  Court  to  charge  in  the  language  rf 
die  2d,  3d  and  5th  requests  made  by  counsel  for  propound- 
ers, without  qualification,  addition  or  alteration. 

2d.  The  granting  a  new  trial  in  the  cause,  upon  the 
grounds  or  any  of  them  upon  which  said  judgment  was  pfe- 
dicated. 

S.  T.  Bailet  ;  Ivebson  L.  Habbis,  for  plaintifi*  in  error. 

C.  B.  Cole;  Jas.  J.  Scabbobouoh,  contra. 

By  the  Court. — ^Bennino,  J.  delivering  the  opinion. 

Was  the  Court  right  in  refusing  to  give  the  second,  third, 
and  fifth  requests,  in  charge  ? 

As  to  the  refusal  to  give  the  second,  in  charge. 

The  law  requires,  that  in  every  case,  the  testator  must  know 
the  contents  of  the  will;  but  in  ordinary  cases,  the  law  will 
take  his  bare  signature,  as  proof,  that  he  does  know  them. 

This  is  not  an  ordinary  case.  In  this  case,  the  person  who 
wrote  the  will  and  his  kin,  took  a  large  part  of  the  property 
willed  away. 

Now  in  such  a  case,  what  amount,  or  kind,  of  proof,  does 
the  law  require,  to  show  that  the  testator  knew  the  contents 
of  the  will?  Does  it  require  proof,  that  the  will  was  read 
over  to  him,  or  read  by  him,  or,  proof  that  he  gave  instruc- 
tions for  a  will,  corresponding  with  the  will  ?  And  will  it 
be  satisfied  by  proof  of  no  facts  but  these  two,  reading  or 
instructions  ? 

It  is  admitted  on  all  hands,  that  proof  of  one  or  both  of 
diese  two  facts,  is  the  most  satisfactory  of  any ;  still  we  are 
not  prepared  to  say,  that  there  may  not  be  other  facts,  th  e 
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proof  of  which  will  be  sufficient;  but  this,  we  think,  we  may 
say,  that  for  any  facts  to  be  such  others,  they  must  be  as  po<^ 
tent  as  one  of  these  two. 

In  such  a  case  as  the  present,  in  which  the  person  who 
writes  the  will,  takes  a  large  interest  under  it,  and  he  a  stran- 
ger to  the  blood  of  the  testator,  the  presumption  of  law,  is, 
that  the  testator,  although  signing  the  will,  does  not  know 
its  contents.  The  onusy  then,  is  upon  him  who  propounds 
ike  will,  to  rebut  and  overcome  this  presumtion,  by  showing, 
that  the  testator  does  know  the  contents  of  the  will.  Now,  is 
knowledge  of  the  contents  of  the  will,  susceptible  of  being 
shown,  by  proof  short  of  that  above  indicated  ?  It  seems  dif- 
ficult to  conceive,  that  it  is.  See  Bell  vs.  Man^  5  Oa.  469  ; 
Paske  vs.  OUatt,  1  Eccl.  R.  273. 

There  is  nothing  contrary  to  this  view  even  in  the  dicta  in 
Barry  vs.  Butliny  6  Eccl.  RepUs,  417,  and,  in  the  decision^ 
tfiere  is,  perhaps,  something  in  accordance  with  the  view. 
In  that  case,  there  were  interlineations  in  the  handwriting  of 
the  testator,  and  other  facts,  showing,  all  together,  that  he 
must  have  read  the  will  over. 

We  do  not  know  of  any  authority,  for  the  distinction  ta- 
ken in  the  request,  that  '^  it  is  only  in  a  case  where  the  capa- 
city or  mind  of  the  testator  is  doubtful^  and  the  person  wri- 
ting the  will  takes  a  considerable  legacy  under  the  will,  that 
the  law  requires  proof  of  the  reading  of  the  will  by  the  tes- 
tator or  a  knowledge  of  its  contents.''  Suspicion  is  aroused, 
even,  when  the  testator's  capacity  is  undoubted.  The  Ro- 
man law  entertained  this  suspicion  to  such  a  degree,  that  it 
declared  that  the  person  who  writes  the  will,  shall  take  no 
benefit  under  it    Paske  vs.  Ollatt,  1  EccL  R.  273. 

We  think,  that  we  may  say,  that  if  the  case  be  one  in  which, 
the  person  who  writes  the  will  takes  a  large  benefit  under  it, 
then,  in  order  to  show,  that  the  testator  knew  the  contents  of 
the  will,  it  is  necessary  to  prove  that  the  will  was  read  to  hixn^ 
or  read  by  him,  or  that  he  gave  instructions  for  such  a  will. 


3Sa  SUPREME  COURT  OF  GEORGIA. 


Hughes  vs  3f  eredith  and  wife. 


or  to  prove  some  other  fact  or  facts,  equal  as  eyidence  to  one 
of  these. 

In  the  present  case,  the  person  who  wrote  the  will  and  his 
near  relations  took,  as  we  have  seen,  a  large  share  of  the  prop- 
erty disposed  of  by  the  will 

We,  consequently,  see  nothing  wrong  in  the  refusal  of  the 
Court,  to  charge  this  second  request 

As  to  the  the  third  request 

Were  the  facts,  that  this  testator  signed  the  will,  and  said 
that  it  was  his  will,  and  that  he  had  read  it  or  heard  it  read, 
such  as  to  require  a  jury  to  sustain  the  will,  even  though  the 
person  who  wrote  the  will,  took  a  large  benefit  under  it  ? 
This  is  the  question  involved  in  this  request 

And  this  question,  according  to  the  view  already  taken  of 
the  second  request,  may  be  resolved  into  this,  were  these 
facts  as  strong,  as  would  have  been  the  fact  that  the  testatorread 
or  heard  read,  the  will ;  or  the  fact  that  he  gave  instructions 
for  such  a  will,  had  these  latter  facts  existed. 

The  circumstances  of  the  case  considered,  we  think  dief 
were  not  as  strong.    These  circumstances,  go  far,  very  fiir, 
to  show,  that  the  testator  neither  read  the  will,  nor  heard  it 
read.    If  he  neither  read  it  nor  heard  it  read,  his  saying  that 
it  was  his  will,  could  amount  only  to  this,  that  he  had  un- 
bounded confidence  in  the  person  who  drafted  it,  was  willing 
blindly  to  accept  any  will  which  he  might  write.    The  fact 
of  the  signature  then,  is,  of  all  those  mentioned  in  the  request, 
the  only  one  that  can  be  much  depended  on,  as  a  real  fact 
And  that,  by  itself,  as  we  have  seen,  will  not  do.     Certainly 
the  others  of  those  facts  add  very  little  to  that  one,  not  enough 
to  make  the  whole  lot  equal  to  a  reading  of  the  will  by  or  to 
the  testator,  or  to  instructions  for  the  will,  given  by  him. 

We  think,  then,  that  the  Court  was  justified,  in  refusing 
this  request 
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If  we  are  right  thus  far,  it  must  be  obvious,  that  the  Court 
was  right  in  refusing  the  fifth  request. 
We  think  the  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 


Eluah  Cook,  plaintiff  in  error,  vs.  Thacker  V.  Walker,  et 

al.,  defendants  in  error. 

A  complaioant  majr  move  to  diuuiss  hisbiU,  with  costs,  as  a  matter  of  course, 
at  any  time  before  a  decree;  and  file  a  new  bill  for  the  same  object  at  any 
subsequent  time. 

In  Equity,  from  Harris  Superior  Court.  Decision  by 
Judge  WoRRiLL,  at  October  Term,  1857. 

4 

Thacker  V.  Walker  and  others  filed  their  bill  of  complaint 
against  Elijah  Cook.  At  March  Term,  1854,  of  Harris  Supe- 
rior Court,  the  case  was  heard  on  demurrer,  and  the  demur- 
rer overruled ;  to  which  decision  counsel  for  Cook  excepted, 
and  the  Supreme  Court  reversed  the  judgment  of  the  Court 
below. 

At  September,  1854,  the  judgment  of  the  Supreme  Court 
was  entered  on  the  minutes  of  the  Superior  Court  as  the 
judgment  of  that  Court  Complainants  then  moved  to 
amend  their  bill,  which  the  Court  refused,  and  ordered  tlie 
bill  to  be  dismissed.  To  this  decision  counsel  for  complain- 
ants excepted,  and  at  February  Term,  1855,  the  Supreme 
Court  reversed  the  judgment  of  the  Superior  Court;  whieh 
judgment  of  the  Supreme  Court  was  likewise  entered  upon 
the  minutes  of  the  Superior  Court  as  the  judgment  thereoC 

At  September  Term,  1855,  of  the  Superior  Court,  com- 
plainant presented  his  amendment,  which  was  allowed  by 
the  Chancellor.    To  this  decision  counsel  for  Cook  excepted. 
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and  the  Supreme  Court  reversed  the  judgment  allowing  the 
amendment,  on  the  ground  that  complainants  "  being  neither 
children  nor  descendantsof  children  of  the  marriage,  are  not 
within  the  scope  of  the  marriage  consideration,  and  that  not 
claiming  as  heirs  at  law  of  the  deceased  party,  nor  being  en- 
titled so  to  claim,  they  are,  as  far  as  any  benefit  was  intend- 
ed for  them  in  the  marriage  settlement,  volunteers,  and  the 
said  agreement  cannot  be  reformed  at  their  instance." 

At  October  Term,  1857,  of  the  Superior  Court,  complain- 
ants moved  to  dismiss  their  hill  unthouf  prefudicefWhich  mo- 
tion defendants  resisted.  The  Court  granted  the  motion,  dis- 
missing the  bill  without  prejudice,  and  counsel  for  Cook  ex- 
cepted. 


JoNBs  &  Jones;  and  Ramsay,  for  plaintiff  in  error. 

Wm.  Doughebty,  for  delendants  in  error. 

Judge  Bennino,  having  been  of  counsel  in  this  case,  did 
not  preside. 

Bj/  the  Court. — ^McDonald  J.  delivering  the  opinion. 

The  only  question  in  this  case  is  upon  the  judgment  of  the 
Court  below  granting  the  motion  to  complainants  to  dismiss 
their  bill  without  prejudice. 

Under  former  decisions  of  this  Court  in  this  cause,  which 
kave  each  been  made  the  judgments  of  the  Court  below,  the 
bill  was  still  in  Court,  and  the  complainant  had  the  unques- 
tionable right  to  move  to  dismiss  it.  The  judgment  of  the 
Court  below  on  the  demurrer  to  this  bill,  ordering  it  to  be 
sustained,  was  reversed  by  this  Court,  that  the  complainant 
might  be  allowed  to  amend  his  bill.  The  judgment  of  rever- 
sal annulled  the  judgment  on  the  demurrer  and  retained  the 
hill  in  Court  The  subsequent  refusal  of  the  amendment  did 
not,of  itself,  reinstate  judgment  on  the  demurrer  and  carry 
the  bill  out  of  Court.    There  must  have  been  an  order  or  de- 
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cree  of  the  Court  It  does  not  appear  that  there  was  either. 
A  plaintiff  may  move  to  dismiss  his  own  bill,  with  costs,  as 
a  matter  of  course,  at  any  time  before  a  decree.  2  DanieFs 
GJl  Pr.  929.  Before  the  orders  of  1845,  which  are  not  of 
force  here,  a  complainant  was  not  prevented  from  filing  a  new 
bill  for  the  same  object  at  any  subsequent  lime.  lb.  930,  side 
paging. 

Judgment  affirmed. 


Robert  Findlat,  plaintiff  in  error,  vs.  William  B.  Parxxb, 
'  defendant  in  error. 

AAer  the  evidence  was  closed,  the  Court  told  the  jury,  that  a  certain  part  of  it 
was  insufficient  to  support  the  plea.  That  part  was  sufficient  to  support  the 
plea;  but  its  eflect  was  annulled  by  another  part.  No  motion  was  made  for 
a  newtrial.- 

Hddt  That  for  such  an  error,  a  new  trial  ought  not  to  be  granted  by  this  Court* 

Complaint,  from  Bibb  Superior  Court.  Tried  before  Judge 
PowEHs,  at  May  Term,  1857. 

William  B.  Parker  brought  suit  against  Robert  Findlay  as 
endorser  on  two  promissory  notes  made  by  V.  D.  Tharp  and 
George  Wilcox,  payable  to  the  order  of  Findlay,  and  by  him 
endorsed  to  plaintiff 

The  defence  was,  that  Findlay  being  endorser,  notified 
Parker  to  sue  on  the  notes,  which  he  failed  to  do  for  more 
than  three  months  after  receiving  said  notice,  whereby  defend- 
ant was  discharged. 

Plaintiff's  attorney  read  the  declaration  and  notes,  and 
closed. 
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Defendant  proved  that  he  sent  to^  and  had  served  iipo« 
plaintiflF,  on  the  day  of  the  date  thereof,  the  following  written 
notice,  viz  : 

"Macon,  April  4,  1856. 
Col.  W.  B.  Parker. 

Dear  Sir : — In  consequence  of  the  absence  of  my  foreman, 
1  will  not  be  down  town  this  evening,  but  would  say,  loose 
no  time  in  suing  George  Wilcox,  as  there  is  but  little  time 
before  return  day,  and  oblige. 

Yours  respectfully, 

ROBERT  FINDLAY.'' 

He  further  proved  that  Parker,  at  the  time  said  notice  was 
served,  had  the  notes  sued  on,  and  no  others  upon  which 
defendant  was  bound. 

Plaintiff  in  reply  proved  that  Wilcox  died  on  or  about  thei 
4th  June,  1856,  and  within  three  months  from  the  4th  April, 
1856. 

Counsel  for  plaintiff  demurred  to  the  sufficiency  of  the  no- 
tice given  by  defendant  to  plaintifil  The  Court  sustained 
the  demurrer,  and  instnicted  the  jury  to  find  for  the  plaintiffl 
To  which  ruling  and  charge  defendant  excepted. 

The  jury  found  for  the  plaintiff  gl,666  55,  besides  inter- 
est and  cost. 

Whereupon,  defendant  tenders  his  bill  of  exceptions,  &c 

Stubbs  &  Hill,  for  plaintiff  in  error. 

Lanier  &  Andebson,  for  defendant  in  error. 

By  the  Court. — ^Bennino,  J.  delivering  the  opinion. 

The  bill  of  exceptions  says  this:  "The  plaintiff's  counsel 
then  demurred  to  the  sufficiency  of  the  notice."  "  After  ar- 
gument the  Court  sustained  the  demurrer,  and  mled  that  the 
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^notice  to  sue  was  insufficient  and  directed  the  jury  to  find 
for  the  plaintiff" 

This,  we  suppose,  means,  that  the  Court,  at  the  request  of 
the  plaintiff's  counsel,  told  the  jufy^  that  the  notice  was  in- 
sufficient; for  the  notice,  as  well  as  all  the  other  evidence, 
was  before  the  jury.    The  evidence  had  been  closed. 

We  think,  that  the  notice  was  sufficient  ^  Loose  no  time,'' 
is  a  command. 

But  still,  we  think,  that  a  new  trial  ought  not  to  be  granted. 
The  other  evidence  was  sufficient  to  annul  the  effect  of  this 
— that  is  the  effect  of  the  notice.  The  other  evidence  showed, 
that  the  principal  died  within  the  term  allowed  to  the  holder 
to  sue  such  principal  in.     3  Xellj/y  527. 

There  was  no  motion  for  a  new  trial,  so  the  case  does  not 

£idl  within  the  new  trial  Act  of  1854. 

• 

Judgment  affirmed. 


Thomas  Crutchfield,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

Ajadgment,  though  it  may  be  erroneous,  is  not  void,  if  the  Court  had  jurisdic- 
tion  of  the  case  and  the  parties.  Therefore,  it  will,  whilst  it  stands  unvaca- 
ted,  be  a  bar  to  another  proceeding  for  the  same  matter. 

Scire  facias  to  forfeit  recognizance,  from  Crawford.  Decis- 
ion by  Judge  Powers,  September  Term,  1857. 

Thomas  Crutchfield,  the  plaintiff  in  error,  became  surety 
for  Jonathan  J.  Jones,  in  a  recognizance,  the  condition  of 
which  was  as  follows: 

"The  condition  of  the  above  obligation  is  such,  that  if  the 
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said  Jonathan  J.  Jones  shall  be  and  appear  at  the  next  So- . 
perior  Court  to  be  held  in  and  for  the  saidcounty,  on  the  first 
Monday  in  September  next,  then  and  there  to  answer  touch- 
ing a  shooting  and  intent  to  kill,  charged  to  have  been  com- 
mitted by  the  said  Jonathan  J.  Jones,  upon  one  Joseph  R. 
Ansley,  ajid  shall  not  hence  depart  without  leave  of  Court; 
then  this  obligation  to  be  void,  else  to  remain  in  full  forcp." 

The  recognizance  was  dated  27th  May,  1856. 

Ansley,  in  the  mean  time,  having  died  of  the  wound,  the 
Solicitor  General,  at  September  Term,  1856,  handed  out  an 
indictment  against  Jones  for  murder^  and  the  grand  jury  r^ 
turned  a  true  bill.  At  the  same  Term  of  the  Court,  the  case 
was  called  for  trial,  and  Jones  failing  to  appear,  judgment  m- 
si  to  forfeit  the  recognizance  was  entered,  and  scire  facias  is^ 
sued  calling  on  Jones  and  Crutchfield  to  show  cause  at  the 
next  Term  why  judgment  absolute  should  not  be  signed.  • 
Crutchfield,  who  alone  was  served,  appeared  at  March  Term, 
1857,  and  showed  for  cause,  why  said  judgment  should  not 
be  rendered,  that  no  indictment  had  been  found  against  Jones, 
his  principal,  for  the  offence  recited  in  his  recognizance,  and 
to  which  alone  he  was  bound  to  appear' and  answer.  The 
Court  held  the  showing  good  and  sufiicient,  set  aside  the 
judgment  nisi^  and  declared  the  same  to  be  void. 

At  the  same  Term  of  the  Court,  (March,  1857,)  another 
judgment  nisi  was  taken  by  the  Solicitor  General  and  scin 
facias  thereupon  issued,  and  again  served  on  Crutchfield,  to 
show  cause  at  September  Term,  1857,  why  judgment  final 
should  not  be  entered.  Crutchfield  appeared  and  pleaded  in 
bar  to  any  further  action  or  judgment,  the  judgment  already 
rendered,  and  which  remained  of  record  unrevoked.  The 
State  demurred  to  this  plea.  The  Court  sustained  the  de- 
murrer, adjudged  the  plea  insufficient,  and  awarded  judg- 
ment against  defendant  for  the  amount  of  the  penalty  of  the 
recognizance,  which  was  $1,000.  To  which  decision  de- 
fendant by  his  counsel  excepted. 
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•    Culverhouse;  and  Hall,  for  plainti£f  in  error. 
MowTFORT,  Sol.  Gen.,  contra. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  condition  of  the  bond  was,  that  Jones  should  appear 
^  to  answer  touching  a  shooting  and  intent  to  kill,  charg^  to 
have  been  committed  by  the  said  Jonathan  J.  Jones,  upon 
one  Joseph  R.  Ansley,''  and  should  ^not  hence  depart  with- 
out leave  of  Court" 

The  substance  of  the  judgment  rendered  in  the  first  ^/k, 
was,  that  this  condition  only  bound  Jones  to  appear,  to  an- 
swer to  an  indictment  for  an  assault  with  intent  to  murder 
Ansley,  and  did  not  bind  him  to  appear,  to  answer  an  indict- 
ment for  the  murder  of  Aiisley,  even,  although,  Ansley  might 
have  died  of  the  wounds  received  by  him,  in  the  assault 

In  Adorns  vs.  The  StatCj  which  was  such  a  case  as  the 
pveaent,  this  Court  held  the  principal  bound  to  appear,  to  an- 
swer an  indictment  for  murder.  21  Oa.  JR.  The  judgment, 
then,  we  think,  was  erroneous.  But  still,  it  was  the  judg- 
ment of  a  Court  having  jurisdiction,  and  therefore,  was  a 
judgment  good  until  set  aside.    Rogjsrs  vs.  EvanSj  S  Oa.  143. 

The  judgment  is,  no  doubt,  subject  to  be  set  aside  on  mo- 
tion; but  as  it  stands,  it  is  good;  and  being  good,  it  is  a  bar 
to  another  scire  facias  on  the  bond,  for  that  must,  of  necessity, 
be  the  same  as  the  first 

In  holding  to  the  contrary,  the  Court  below,  as  we  think, 
enrjred. 

Judgment  reversed. 

22      VOL.   XXIV. 
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John  Bowen  and  Nancy  Bowen,  plaintifib  in  error,  vs.  John 
Slaughter  and  Amos  Bbown,  defendants  in  error. 

A  grant  was  issued  to  AUred  Brown.  There  was  no  such  person.  Held,  U«t 
this  made  a  case  of  laterU  ambiguity,  and  that  aliunde  evidence  w%s 
admissible  to  show  who  was  the  person  meant. 

la  Equity,  from  Marion  County.     Decision  by  Judge 
WoBBiLL,  September  Term,  1857. 

Alfred  Bowen,  in  the  year  1885,  being  a  resident  of 
Stokes  district  in  the  county  of  Moi^an,  and  entitled,  undor 
tke  Acts  of  1625  and  1826,  for  the  distribution  of  the  land 
acquired  of  the  Creek  Nation  of  Indians,  to  two  chances  or 
draws  in  the  land  lottery  of  1827,  gave  in  his  name  to  the 
receivers  of  names  in  Stokes  district  Through  some  mis- 
take in  entering  or  transcribing  the  name  of  Alfred  Bowen 
into  the  book  sent  to  the  Executive  Department,  instead  itf 
the  name  of  jilfrtd  Bowen,  the  name  of  Ayred  Broum  was 
was  returned.  The  name  of  Alfred  Brown,  so  returned^ 
diew  a  lot  of  land,  No.  82,  in  the  dlst  district  of,  originally 
Lee,  but  now  Marion  county,  and  a  grant  to  this  lot  was 
issued  to  the  name  of  Alfred  Brown.  Alfred  Bowen  never 
knew  that  any  mistake  had  been  made  in  the  return  of  his 
Bame,  and  up  to  the  time  of  his  death  supposed  that  his 
name  had  drawn  nothing  in  the  lottery.  Amos  Brown,  vAo 
at  that  time  resided  in  Stokes  district,  and  had  sent  in  his 
name  and  drawn  a  lot  of  land  at  the  same  lottery,  took  out 
a  grant  to  the  lot  of  land  in  question,  in  the  name  of  Alfited 
Bowen,  and  some  time  after  sold  the  same  lot  to  Jehn 
Slaughter,  who  entered  upon  the  same  and  claimed  it  as  hft» 
own  property. 

Under  these  circumstances,  John  Bowen,  the  soUi-and 
Nancy  Bowen,  the  widow  of  the  said  Alfred  Bowen,  SMI 
their  bill  in  equity  against  John  Slaughter  and  Amos  Browm, 
stating  the  facts  above  set  out  and  chaining  that  Amos 
Brown  took  out  the  grant  to  the  lot  in  question,  well  know- 
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iDg  thai  it  properly  belonged  to  Alfred  Bowen  and  not  to 
himself^  and  that  John  Slaughter  had  purchased  the  same 
from  Amos  Brown  with  full  knowledge  of  the  fact  that  Amos 
Brown  was  not  rightly  entitled  thereto,  and  that  Amos 
Brown  persuaded  him  to  make  the  purchase  by  an  assu- 
rance that  he  (Amos  Brown,)  would  hold  him  harmless  in 
case  of  any  litigation  as  to  the  lot  of  land,  instituted  by  the 
said  John  Bowen  and  Nancy  Bowen.  By  their  bill  they 
prayed  that  it  might  be  decreed  by  the  Court  that  the  lot  of 
land  so  drawn  in  the  name  of  Alfred  Brown,  was  the  right 
aod  property  of  the  plaintifiis  as  heirs  at  law  of  the  said 
Brown,  and  that  the  defendants  should  deliver  the  same  up 
to  them,  and  might  account  to  the  plaintiffs  for  the  rents  and 
profits  in  respect  of  the  lot  of  land,  during  the  time  they  had 
oecnpied  the  same. 

Attached  as  exhibit  to  this  bill,  was  a  list  of  the  names  of 
the  persons  in  Stokes  district  entitled  to  draw  in  the  lottery, 
and  from  which  it  appeared  that  no  person  of  the  name  of 
Alfred  Brown,  lived  at  that  time  in  that  district. 

To  this  bill  a  demurrer  was  filed  by  the  defendants  on 
the  following  grounds: 

1st  There  is  no  equity  in  complainant's  bill  of  complaint 

2d.  Because  complainants  showed,  by  their  own  bill  that 
they  have  no  title  to  the  lot  of  land  mentioned  in  the  said 
Mil 

3d.  Because  complainants  cannot,  in  this  indirect  way, 
perfect  an  inchoate  title,  even  if  it  be  true  that  a  mistake 
occurred  as  charged  in  the  bill. 

4th.  Because  complainants,  by  their  own  showing,  have  a 
good  and  perfect  remedy  at  common  law  if  they  have  any 
right  at  all. 

5th.  Complainants  by  their  own  showing,  exhibit  the  fact 
that  this  defendant  has  a  good  statutory  title,  by  the  posses*^ 
skm  of  the  said  lot  of  land  more  than  seven  years  contin- 
uously, immediately  preceding  the  commencement  of  said 
cause  in  ecjuity,  and  that  under  color  of  title. 


340  SUPREME  COURT  OP  GEORGIA. 


Bowen  and  Bowen  vs.  Slaugrhter  and  Brown. 


The  Court  sustained  the  demurrer  and  dismissed  the  bill, 
and  to  this  decision  of  the  Court  below  the  present  bill  of 
exceptions  was  filed. 

Fish  &  Robinson,  represented  by  B.  Hill,  for  plaintifis 
in  error. 

Blandford  &  Crawford,  contra. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  the  Court  right  in  sustaining  the  demurrer  and 
dismissing  the  bill  ? 

The  case  presented  by  the  bill,  is  one  of  latent  ambiguity; 
The  grant,  upon  its  face,  shows  nothing  ambiguous.  It  is  to 
Alfred  Brown,  and  there  is  nothing  on  its  face  to  shomr,  tkM 
no  such  person  as  Alfred  Brown  ever  existed  WbcB, 
however,  enquiry  outside  of  the  grant,  comes  to  be  made  for 
this  Alfred  Brown,  no  such  person  is  to  be  found*  TUt 
outside  enquiry  shows  the  grant,  which  had  appeared  unam^ 
biguous,  to  be  ambiguous.  The  case  becomes  one  of  bdmi 
ambiguity. 

And  aliunde  evidence  is  admissable  for  the  purpose  of 
clearing  up  a  latent  anjbiguity.  One  of  Bacon's  maxims  is: 
^mbigtUtas  verbarum  latens  verificatione  suppktfor;  nam 
quod  ex  facto  oritur  ambiguum^  ver\ficatione  facti  toUiitm, 
1,  Chreen.  Ev.  297  ;  Doe  d.  Henderson  vs.  Hackney y  (Jitian* 
ta.Jlug.  1857.; 

And  this,  if  not  more  than  this,  is  ^*  declared ''  to  be  the 
law  by  an  Act  of  the  last  Legislature. 

The  complainants  then,  may,  at  law,  show,  if  they  can, 
by  parol  evidence,  what  they  allege  to  be  true  in  their  bilL 
And  if  they  can  do  this  at  law,  they  have  no  right  to  oome 
into  equity. 

We  think  that  the  Court  was  right  in  dismissing  the  bik 

* 

JudjgmeBl  a^rmed,  . 
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John  W.  Brantley,  plaintiff  in  error,  vs.  D.  Debipsey,  de- 
fendant in  error. 

It  is  too  late  to  object  that  a  set*ofl*  cannot  be  pleaded  in  a  suit  for  unliquidated 
danagea,  after  there  has  been  a  trial  and  verdict  on  such  plea.  It  ought  to 
have  been  made  at  the  trial. 

Illegality,  from  Bibb  county.  Decision  by  Judge  Lamar, 
at  January  adjourned  Term,  1858. 

This  case  was  submitted  in  the  Court  below,  upon  the  fol- 
lowing agreed  statement  of  facts : 

John  W.  Brantley  commenced  suit  against  Dermod  Demp* 
sey,  alleging  that  he  had  corenanted  to  put  and  keep  in  re- 
pair a  certain  storehouse  which  he  had  rented  to  plaintiff  lor 
the  year  18S5,  and  upon  the  faith  of  said  covenant  Brantley 
had  rented  the  storehouse  at  a  certain  specified  price,  and 
put  his  goods  into  it :  And  further  alleging  that  Dempsey  had 
fidled  to  make  the  repairs  agreed  on,  by  reason  whereof  the 
rain  had  damaged  Brantley's  goods  to  the  amount  of  $500. 
D^npsey  plead  the  general  issue,  and  a  set-off,  consisting  of  a 
judgment  for  some  $250,  obtfiined  on  a  portion  of  the  rent 
notes,  and  2ifi./a.  issued  thereon,  and  that  Brantley  was  in- 
solvent The  case  was  tried  on  the  appeal  at  May  Term, 
1657,  in  Bibb  Superior  Court,  when  the  following  verdict 
was  returned :  ^  We  the  jury  find  for  the  plaintiff  one  hund* 
red  and  twenty-five  dollars  damages  to  be  paid  by  this  amount 
being  credited  on  the^.  fa.  in  favor  of  Dempsey  vs.  Brant- 
ley ;"  and  which  credit  was  made  on  Demsey's^.yb.  by  the 
Clerk  at  the  instance  of  Dempsey's  counsel,  4th  September, 
1857r  Upon  this  verdict,  Brantley's  counsel  entered  a  gen- 
eral judgment  against  Dempsey  for  9l2^>  ^^d  notified  his 
ooiusel,  (who  informed  Dempsey  of  the  fact  at  said  May 
Term,  1857,)  that  they  should  claim  a  lien  on  said  judgment 
Idt  their  fees  in  said  case. 

Subsequently,  to- wit:  7th  July,  1857,  a^/a.  issued  in  fa- 
vor of  Brantley  against  Dempsey,  on  said  judgment,  at  the 
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instance  of  Brantl^'s  counsel,  and  levied  upon  Dempsey's 
property  34th  October,  1857,  to  which  he  filed  hisaffidayit  of* 
illegality,  on  the  following  grounds: 

Ist  Because  XheJLfa.  issued  without  being  predicated  on 
any  verdict  or  confession  of  judgment  authorizing  it 

2d.  Because  the  same  has  been  fully  paid  off  and  dis- 
charged. 

3d.  Because  the  verdict  on  which  the  same  is  founded  au- 
thorized the  amount  found  by  the  jury  to  be  credited  on 
Dempsey's^./a.,  which  had  been  d<me,  and  Brantley's ^/«. 
thereby  paid. 

4th.  Because  to  the  suit  brought  by  plaintiff  vb.  defendant, 
on  which  this  Ji,fa,  is  predicated,  Dempsey  pleaded  a  set- 
off, which  was  allowed  by  the  jury,  and  this i/i/a«  has  iUegal*' 
ly  issued  and  is  null  and  void. 

The  Court  sustained  the  illegality,  and  counsel  for  Brant- 
ley excepted. 

Sak.  Hunter  ;  and  Lanier  &  Anderson,  for  plaintiff  in 
error. 

L.  N.  WiTTLE,  contra. 

By  the  Otmr/.— -McDonald,  J.  delivering  the  opinion 

This  was  clearly  a  suit  for  unliquidated  damages,  to  which 
a  set-off  could  not  be  pleaded,  according  to  law.  But  the 
defendant  did  plead  as  a  set-off,  a  judgment  which  he  had  ob* 
tained  against  plaintiff  for  rent  It  appears  from  the  recc^ 
that  the  parties  went  to  trial  on  the  petition  and  plea  without 
objection.  If  there  bad  been  objection  made  and  oveiraltd, 
and  the  plaintiff'  in  error  had  wanted  any  benefit  from  that, 
he  ought  to  have  brought  it  up.  The  finding  of  the  fkj 
was  in  conformity  with  the  issue  to  be  tried  by  them^  Bod 
was  in  effect  assessing  damages  for  plaintiff,  but  findh^ft 
balance  for  the  defendant  on  his  plea  of  set-off.  The  vetAict 
ought  to  have  been  ibr  a  specified  sum  for  the  de£nidM% 
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after  deducting  the  amount  of  damages  found  for  the  plain* 
tiff^  and  perhaps  it  would  have  been  better  to.  have  had  the 
verdict  amended  in  that  way ;  but  as  the  result  is  precisely 
tlie  same  as  between  these  parties,  as  the  matter  now  stands^ 
it  is  quite  useless  to  disturb  it 

There  can  be  but  little  doubt  that  if  the  plaintiff  had 
moved  to  strike  out  the  plea  of  set  off,  the  Court  ought  to 
have  had  it  stricken. 

4 

The  cases  referred  to  by  plaintiff*s  counsel  are  not  like  thia, 
as  far  as  we  have  been  able  to  examine  them.  The  case  in 
Cro.  Car.  was  not  the  allowance  of  a  set-off,  but  a  mere  find*- 
ing  that  the  defendant  should  be  allowed  to  pay  the  verdict 
in  dying,  if  it  was  lawful  for  him  to  do  so.  In  the  case  in 
CoweUf  the  plaintiff  objected  to  the  plea,  and  the  case  went 
up  on  that.    There  was  no  objection  to  the  plea  here. 

Judgment  affirmed. 


RxcHABD  Roe,  casual  ejector,  and  James  Fitzgerald  tenant 
in  possession,  plaintifis  in  error,  vs.  «h)HK  Doe,  ex  dem. 
Henrv  Williams  and  Dbed  W.  Pace,  defendants  in  pos- 
session. 

[1.]  A  bond  for  titles  must  be  proved,  before  it  can  be  used  in  ejectment  as 
etideoee  to«how  color  of  title. 

[%\  >Ia  cijeotment,  the  plaintiff  proved  the  contents  of  a  lost  deed  by  a  witness. 
At  the  time  he  had  in  his  pocket  an  established  copy  of  the  deed,  but  this 
was  not  known  to  the  defendant.    The  defendant  moved  for  a  new  trial 

fi<^  That  this  was  not  a  sufficient  ground  for  a  new  trial. 

(8.]  Tn  ejectment  the  proof  was,  that  the  tenant  was  living  on  the  lot  of  land 
sued  ft>f ,  and  had  fifteen  or  twenty  acres  of  it  enclosed.  The  Court  told  th# 
jvry,  that  under  this  proof  they  might  find  a  verdict  against  the  tenant  for  the 
whole  lot. 

JttMS^  That  this  charge  was  no  ground  for  a  new  trial. 
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Ejectment,  from  Stewart  county.    Tried  before  Judge  Kn>- 

* 

noo,  October  Term,  1857. 

A  motion  was  made  for  a  new  trial  by  the  plaintiff  in  er* 
ror,  who  was  defendant  in  the  Court  below,  on  the  following 
grounds: 

l8t  That  the  Court  erred  in  ruling  out  the  bond  from 
Dred  W.  Pace  to  Owen  Henry  Cravy,  which  had  been  trans- 
ferred as  appears  on  the  back  of  said  bond  to  John  Fits^r- 
ald,  on  the  ground  that  the  execution  of  said  bond  and  said 
transfer  was  not  proved  by  either  of  the  subscribing  witness- 
es. 

2d*  That  the  plaintifis  proved  a  copy  of  the  deed  from 
Booth  to  Pace  by  Interrogatories,  when  said  plaintiff  had  in 
Court  an  established  copy  of  said  lost  deed  at  the  time  of 
the  trial,  which  was  unknown  to  defendant 

9d.  That  the  Court  erred  in  charging  the  jury  that  if  it 
was  proved  that  the  defendant  was  in  possession  of  any  part 
of  the  land  it  was  sufficient  proof  of  possession  to  authorize 
a  recovery  of  the  whole  lot,  the  case  being  made  out  in  other 
respects. 

4th  That  the  finding  of  the  jury  was  contrary  to  evidence. 

5th.  That  the  finding  of  the  jury  was  contrary  to  law. 

In  support  of  the  motion  the  defendant  made  an  affidavit 
to  the  effect  that  he  ^d  not  know  at  the  time  of  the  trial  that 
the  plaintiffs  had  the  established  copy  of  the  deed  in  their 
possession. 

John  R,  SpooHy  one  of  the  witnesses,  testified :  That  about 
the  time  of  the  commencement  of  the  suit,  in  the  year  1854, 
the  defendant  was  living  on  the  lot  of  land  in  dispute  ;*  that 
in  the  year  1844  or  1845,  the  defendant  cleared  a  small  part 
of  the  lot  adjoining  the  lot  he  lived  on,  by  extending  his  cow- 
pen  over  the  line  so  as  to  take  in  a  small  part  of  this  lot,  the 
part  so  cleared  was  less  than  one  acre.  That  in  1846,  Owen 
Cravy,  deadened  a  piece  of  ground  on  the  lot  in  question, 
fifteen  or  twenty  acres,  but  did  not  move  on  the  land.    In 
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1847>  Owen  Crayy  moved  from  the  neighborhood,  and  John 
*  Fitzgerald  did  not  claim  the  land  until  after  Cravy  left,  nor 
did  he  object  to  Gravy's  working  the  same ;  that  Fitzgerald 
subsequently  built  and  moved  on  the  said  lot,  and  remained 
there  till  he  went  to  Alabama. 

The  Court  refused  the  motion  for  a  new  trial,  and  ordered 
that  the  verdict  should  stand  and  plaintiff  have  judgment 
thereon. 

To  this  decision  of  the  Court  the  defendant  excepted. 

Tucker  &  Beall,  for  plaintiff  in  error. 
WoRRiLL,  and  B.  Hill,  for  defendants  in  error. 
By  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  the  judgment  overruling  the  motion  for  a  new  trial 
right  ?    This  is  the  only  question. 

Certainly  the  tenant  was  not  entitled  to  use  the  bond,  and 
its  transfers,  as  color  of  title,  without  proof  of  their  execu- 
tion. There  can  surely  be  no  doubt  of  this.  When  a  bond,, 
or  the  transfer  of  one,  is  the  foundation  of  a^uiV,  the  bond  or 
transfer  need  not  be  proved,  until  denied  on  oath.  In  other 
cases,  it  must  be  proved  in  the  first  instance. 

[1.]  There  is  nothing,  then,  in  the  first  ground  of  the 
motion  lor  a  new  trial 

The  second  ground  was,  "  that  the  plaintiff  proved  a  copy 
of  the  deed,  from  Booth  to  Pace,  by  interrogatories,  when 
said  plaintiff  had,  in  Court,  an  established  copy  of  said  lost 
deed,  at  the  time  of  the  trial,  which  was  unknown  to  the  de- 
fendant." 

Are  there  any  degrees  in  secondary  evidence  ?  I  think 
not     Doe  d.  Gilbert  vs.  Soss,  7  Mees  and  W.  104. 

But  it  is  not  even  suggested  here,  that  there  was  any  differ- 
ence between  the  two  copies. 

[2.}  Obviously,  there  can  be  nothing  in  this  ground. 
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The  defendant  was  lining  on  the  lot,  and  had  fifteeen  or 
twenty  acres  of  it  enclosed 

It  was  open  to  the  jury  to  infer  from  this,  that  the  defend- 
ant claimed  the  whole  lot  And  if  a  person  is  in  possession 
of  a  part  of  a  lot  by  enclosures,  &c.,  and  claims  the  whole 
of  it,  he  cannot  complain,  should  the  verdict,  in  an  eject- 
ment for  the  lot,  be  against  him  for  the  whole :  If^  in  such 
case,  he  is  in  possession  of  the  whole,  the  verdict  is  right ;  if 
he  is  not,  the  verdict  deprives  him  of  nothing — injures  him 
in  no  way. 

[3.]  We  think,  then,  that  there  was  nothing  in  the  third 
ground. 

We  do  not  see  in  what  respect  the  verdict  was  contrary  to 
the  evidence,  or  contrary  to  law.  Hence,  we  caimot  admit 
the  validity  of  the  remaining  two  grounds,  the  fourth  and 
fifth. 

We  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 


Parish  Carter  et  al.  plaintiffs  in  error,  vs.  Martha  Nsai., 

adm'or.,  &a,  defendant  in  error. 

[I.]  It  is  not  a  fraud  in  stockholders  of  a  company  not  responsible  for  the 
company's  debts,  to  ask  the  passage  of  an  act  to  enable  the  company  fo 
issue  bonds,  holding  the  private  property  of  stockholders  liable;  «nd  a. 
stockholder  may  advance  mdney  on  such  bonds  and  the  transaction  will  be 
good,  if  fVee  from  fraud.  . 

[2.]  The  misconduct  of  trustees,  for  the  sale  of  property,  cannot  affect  the 
rights  of  a  creditor  interested  in  the  sale. 

[30  An  allegation  in  a  bill,  that  trustees  for  the  sale  of  property,  will  pursae 
their  duty  to  a  certain  extent,  but  a/terwards  the  biQ  alleges,  upon  oonjeotv«9, 
and  assigns  no  fact  or  circumstance  to  warrant  it,  that  they  will  do  an  a  ct  grossn 
1y  wrong,  such  fanciful  allegation  is  insufficient  to  raise  an  equity. 

[4.]  The  indebtedness  of  a  party  making  bona  Jide  a  deed  of  trust,  and  vho 
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makes  no  pro^isioa  for  the  payment  of  prior  debt*,  is  not  fraud. 

[5.]  Tke  doctrine  of  two  funds  applies  only  to  cases  where  conteadio;  creditors 
have  a  common  debtor. 

.  [6.]  To  entitle  one  creditor  to  bo  subrogated  to  the  rights  of  another  creditor, 
the  former  mast  have  satitfied  the  latter  his  demand  so  as  to  relieve  him 
from  tronbte,  expense  and  risk. 

[7.]  A  complainant  cannot  have  a  decree  that  money  raised  from  the  property 
of  a  defendant  shall  be  handed  to  her  to  pass  over  to  a  creditor  at  whose 
instance  the  money  was  raised,  and  assume  his  place  in  regard  to  enforcing 
a  demand,  already  satisfied,  against  private  property  of  stockholders. 

Equity,  from  Muscogee  county.  Decided  by  Judge  Wob- 
an^L,  January,  1858. 

The  bill  of  exceptions  in  this  case  was  filed  to  the  decision 
of  the  Ck>urt  below,  in  refusing  to  dissolve  an  injunction 
which  had  been  granted  under  the  following  circumstances : 

Martha  Neal,  as  administratrix  of  Joseph  Neal,  filed  her 
bill  for  an  injunction  to  restrain  Parish  Carter,  Raphael  J. 
Moses,  and  Randolph  L.  Mott,  from  selling  property  com- 
prised in  a  deed  under  which  they  were  trustees.  She  stated 
in  her  bill  that  Joseph  Neat,  since  deceased,  had  sold  cotton 
to  the  Coweta  Falls  Manufacturing  Company,  for  which  the 
company  gave  him  their  promissory  note  for  95,655  58-100; 
that  various  payments  had  been  made  on  the  note  but  that 
there  still  remained  $3,830  60-100  due  thereon.  That  the 
company  had  procured  an  Act  to  be  passed  by  the  Legisla- 
ture authorizing  them  to  issue  bonds  to  the  amount  of 
930,000,  the  same  to  be  secured  by  a  deed  of  trust  or  mort- 
gage on  the  real  or  personal  property  of  the  company^ 
provided  the  private  property  of  the  stockholders  should  be 
responsible  for  redemption  of  the  bonds  iu  proportion  to 
the  stock  held  by  them.  That  in  1852,  the  company  in 
pursuance  of  the  Act,  issued  their  bonds,  of  which  Parish 
Carter  became  the  purchaser  to  a  large  amount  That  the 
.  bonds  have  been  due  and  unpaid  for  three  years.  That  the 
company,  to  secure  the  payment  of  the  said  bonds  at  matu- 
rity, executed  their  deed  of  trust  to  Raphael  J.  Moses,  W,  A. 


S48  SUPREME  COURT  OP  GEORGIA. 

Carter  vs.  Neal. 

Redd,  and  H.  H.  Epping,  by  which  they  conveyed  them  all 
Ae  real  and  personal  property  of  the  company  with  some 
nominal  exceptions,  in  trust,  under  notice  of  default  from 
said  bondholders,  to  sell  the  same  or  so  much  thereof  as 
might  be  necessary  to  pay  said  bonds.  That  no  provision 
was  made  in  the  deed  for  the  satisfaction  of  the  then 
existing  debts  of  the  cotnpany.  That  three  years  before,  the 
trostees  had  been  notified  of  default  under  the  deed,  and 
repeatedly  advertised  the  trust  property  for  sale  bat  had 
failed  to  sell  the  same.  That  two  of  the  trustees.  Redd  and 
Epping,  refused  to  act  as  trustees,  and  that  Randalph  L. 
Mott  pretended  to  be  substituted  in  their  stead,  and  that 
Moses  and  Mott  as  such  trustees,  had  advertised  the  property 
for  sale  in  November,  1856,  and  would,  unless  enjoined  by 
the  order  of  the  Court,  apply  the  proceeds  of  the  sale  to  the 
payment  of  the  bonds.  That  the  company  was  insolvent 
and  the  said  deed  of  trust  fraudulent,  and  void  as  against 
Joseph  Neal,  who  was  an  existing  creditor  of  the  said 
eompany  at  the  time  of  the  execution  of  the  said  trust  deed. 
That  Farish  Carter  had,  by  virtue  of  the  Act  of  the  Legisla^ 
tare  under  which  said  bonds  were  issued,  a  double  security, 
one  against  the  property  comprised  in  the  deed  of  trust  and^. 
the  other  against  the  stockholders  of  said  company  in  pro^' 
portion  to  the  stock  held  by  them,  that  Carter  owned  stock  to* 
the  amount  of  9 10,000  and  that  the  stockholders  were  re- 
sponsible men.  That  the  plaintiff  conld  only  look  to  the  as- 
sets real  and  personal  of  said  company  for  payment  of  its 
indebtsdness  to  him  and  that  by  the  terms  of  the  charter  the 
stockholders  were  not  held  individually  responsible  for  Iher 
payment  of  the  debts  of  the  company,  and  that  Carter,' 
although  he  had  such  other  security,  was  proceeding  with  (be 
trustees,  to  sell  the  property  under  the  provisions  of  the  Irast 
deed. 

An  injunction  was  granted  in  November,  1S57,  as  grayed 
by  the  above  bill 

The  plaintiff  amended  her  bill  by  stating  thAt  a  )>ftil(of 
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tke  prq^erty  contained  in  the  trust  deed  bad  beea  sold  by 
the  Sheriff  of  the  county  of  Muscogee  under  a  Ji.  fa.  io 
ia.vor  of  Parish  Carter,  and  that  John  L.  Mustian  became 
purchaser  atficom  {K8,000  to  09,000 ;  thatat  the  sale  the  Sheriff 
declared  that  the  same  was  sold  subject  to  the  incumbrance 
of  the  bonds;  that  the  same  was  worth  between  |ll 9,000  and 
020,000  free  from  all  incumbrances.  She  therefore  prayed 
that  the  said  trustees  might  be  required  first  to  sell  the  factory 
buildings,  and  lot  on  which  they  were  situated,  before  selling 
any  other  of  the  property  contained  in  the  deed,  and  apply 
the  proceeds  in  satisfaction  of  the  bonds.  That  the  said 
trustees  might  be  required  to  pay  her  the  amount  of  the 
note,  which  amount  she  would  hand  orer  to  Parish  Carter 
and  that  Parish  Carter  might  be  required  to  assign  to  her 
such  an  amount  of  said  bonds  as  would  amount  to  said 
debt,  and  that  the  stockholders  might  be  required  to  pay 
such  bonds  so  to  be  transferred  to  her. 

Parish  Carter,  by  his  answer,  denied  that  bonds  to  the 
amount  of  030,000  had  been  issued,  but  said  that  bonds  to 
the  amount  of  $10,000  only  had  been  issued,  and  that  he 
had  by  subsequent  purchase,  become  the  holder  of  the 
whole.  He  also  stated  that  if  the  stockholders  were  individ^ 
ually  liable  for  the  payment  of  the  bonds,  it  was  only  after 
the  proceeds  of  the  property  comprised  in  the  trust  deed  had 
been  exhausted. 

Raphael  J.  Moses,  one  of  the  trustees,  also  filed  his  answer, 
admitting  most  of  the  facts  stated  in  the  bill  of  complaint 
and  setting  forth  the  reasons  why  the  property  had  not  been 
sold  before.  He  also  stated  that  Mott,  the  other  trustee,  had 
never  acted  as  such,  and  denied  all  collusion  or  combination 
to  wrong  or  injure  the  complainant. 

Upon  filing  their  answers  the  defendants  moved  to  dis- 
solve the  injunction,  on  the  ground  that  there  was  no  equity 
in  the  bill  to  authorize  the  same,  and  that  if  there  was  any 
,  equity  in  the  bill  it  had  been  sworn  off  by  the  answers. 

The  Court  refused  to  dissolve  the  injunction,  but  modified 
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it  by  ofderiDg  that  the  iDJunctko  should  be  60  far  dissohned 
as  to  permit  the  trustees  to  proceed  to  sell  the  property  they 
had  adrevtised  for  sale,  and  that  the  money  arising  from  the 
sale,  should  be  held  by  the  trustee^  subject  to  the  further 
order  of  tiie  Court 

To  this  order  of  the  Court  the  defendants  excepted. 

DovGHXRTr ;  and  Holt,  for  plaintifis  in  error. 

B.  Hill;  and  Denton,  canircu 

By  the  Court, — McDonald  J.,  delivering  the  opinion. 

The  grounds  of  complaint  on  which  the  complainant 
founds  her  equity,  are 

1st  That  the  company,  the  "  Coweta  Falls  Manufacturing 
Company,"  applied  to  the  Legislature  and  obtained  author- 
ity to  issue  its  bonds  to  the  amount  of  ^30,000,  to  be  secured 
by  deed  of  trust  or  mortgage. 

2d.  That  the  company  issued  bonds  to  that  amount  and 
the  defendant,  Carter,  became  the  purchaser  of  bonds  to  the 
amount  of  ten  thousand  dollars,  which  have  been  due  and 
unpaid  for  a  number  of  years. 

3d.  That  the  company  made  a  deed  of  trust  conveying 
all  its  property,  with  inconsiderable  exceptions,  to  trustees 
named  in  the  bill,  to  secure  the  pfiyment  of  the  bonds. 

4th.  The  trustees  were  notified  several  years  ago  that  the 
company  had  made  default  in  payment  and  were  required 
to  sell.  They  repeatedly  advertised  the  property  for  sale  and 
as  repeatedly  failed  to  sell 

5th.  Two  trustees  have  declined  to  act  and  R.  L.  Mott 
pretends  to  act  as  a  substitute,  and  they  have  advertised  tte 
real  and  personal  property  to  be  sold  under  the  trust  deed, 
on  the  first  Tuesday  in  November,  1856|  (1857?)  and  will 
sell,  unless  enjoined,  and  apply  the  proceeds  of  s^le^  fiist  to 
the  bonds,  and  then  to  some  one  else,  to  who(a  the  ipid 
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company  is  in  no  wise  indebted,  under  some  private  arrange- 
ment unknown  to  the  complainant 

6th«  The  said  company  is  insolvent,  and  the  trust  deed  is 
fraudulent  as  to  complainant's  intestate,  who  was  a  creditor 
of  the  company  and  no  provision  was  made  for  the  payment 
of  his  debt 

7th.  That  the  defendant  Carter  has  a  double  security,  one, 
the  liability  of  the  company  i  and  the  other,  the  liability  of 
the  stock-holders. 

8th.  That  Carter,  at  the  time  the  bonds  were  issued  was  a 
stock-holder  in  the  company  to  the  amount  of  ten  thousand 
dollars — the  stockholders  are  all  responsible  men,  and  com- 
plainant can  look  only  to  the  assets  of  the  company,  the 
charter  exempting  the  private  property  of  the  stockholders 
from  liability  for  the  debts. 

Sth.  The  sale  was  frequently  advertised,  when  property 
would  have  brought  a  fair  value,  but  under  one  pretext  or 
another,  the  sale  was  delayed,  and  if  now  sold,  it  will  be  at  a 
ruinous  sacrifice,  because  of  the  uncertain  state  of  monetary 
matters,  now  existing. 

lOth.  The  bill  was  amended  and  charges  that  the  Factory 
building  was  sold  in  1855,  at  SheriiPs  sale  under  a  fi  fa  in 
favor  of  the  defendant  Parish  Carter  against  the  company, 
and  Carter  gave  notice  at  the  sale  and  before  any  bid  was 
made,  that  the  factory  building  and  the  lot  were  to  be  sold 
subject  to  the  bonds. 

1 1th.  Under  that  notice  John  L.  Mustian  became  the  pur- 
chaser at  $8,000  or  |I9,000,  Mustian  knowing  that  he  was 
purchasing  subject  to  the  incumbrance  of  the  bonds. 

12th.  That  the  said  property  was  worth  between  $l9fiOO 
and  §20,000  free  from  incumbrances.  The  bill  prayed,  that 
the  complainant  maybe  subrogated  to  the  rights  of  the  bond 
creditors,  that  the  trustees  be  required  to  hold  up  the  surplus 
of  the  proceeds  of  the  sale,  to  be  applied  to  the  payment  of  the 
indebtedness  of  complainant 
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That  the  trustees  be  required  to  sell  the  factory  buildings 
and  the  lots  whereon  they  are  situated,  before  selling  any 
other  property  in  the  said  deed  and  apply  the  same  to  the 
payment  of  the  bonds. 

That  the  trustees  may  be  required  to  pay  to  complainant 
from  the  proceeds  of  the  sale  an  amount  equal  to  her  debt, 
which  amount  she  may  pay  to  Carter,  and  that  Carter  maybe 
required  to  assign,  and  transfer  to  complainant  as  administra 
trix,  bonds  to  the  same  amount,  and  that  the  stockholders  be 
decreed  to  pay  them,  and  for  other  relief 

[1.]  There  is  nothing  fraudulent  in  the  procurement  of  the 
a,ct  of  the  Legislature  to  authorize  the  company  to  issue 
bonds  on  the  security  of  a  deed  of  trust  or  mortgage.  It  was 
no  doubt  done  to  facilitate  the  obtainment  of  money  for  the 
use  of  the  company.  If  obtained,  and  appropriated,  honafidt 
to  the  use  of  the  company,  it  could  not  affect  injuriously  the 
rights  of  pre-existing  creditors.  But  if  the  effect  had  been 
adverse  to  their  interest,  if  it  was  without  fraud,  it  could  be  no 
ground  of  complaint  It  must  in  such  case,  be  attributed  to 
the  consequences  of  risk,  or  mistaken  enterprise. 

If  the  transaction  was  without  fraud  there  could  be  no 
objection  to  a  stockholder  advancing  money,  as  an  individual, 
on  securities  authorized  by  the  law  of  the  land. 

[2.]  The  bill  shows,  that  the  creditor  several  years  ago 
notified  the  trustees,  to  whom  the  greater  part  of  the  property 
had  been  conveyed  in  trust  for  the  payment  of  the  bonds  issu- 
ed by  the  company,  that  the  company  had  made  default  in 
payment,  and  that  he  required  them  to  sell  and  that  the  trus- 
tees repeatedly  advertised  theproperty  for  sale  and  as  frequent- 
ly failed  to  sell. 

This  alleged  misconduct  of  the  trustees,  if  it  be  misconduct 
cannot  impair  the  rights  of  the  creditor  to  urge  upon  them 
the  execution  of  their  duty,  and  to  receive  the  amount  to 
which  he  is  entitled,  when  the  sale  is  made. 

[3.]  The  allegation  that  Randolph  L.  Mott  pretends  to  have 
been  substituted  in  place  of  a  trustee  who  has  declined  acting, 
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andthat  the  trustees  have  advertised  the  real  and  personal 
property  described  in  the  deed  of  trlist  to  be  sold,  and  that  it 
will  be  sold  if  the  sale  be  not  enjoined,  and  that  the  proceeds 
of  the  sale  be  first  applied  to  the  payment  of  the  bonds  out- 
standing, and  the  balance,  after  the  said  payment,  to  some 
one  individual  or  individuals  to  whom  the  said  company  is 
in  no  wise  indebted  under  some  private  agreement  between 
the  said  individual  or  individuals  and  the  trustees,  which  is 
unknown  to  the  complainant,  presents  no  equity  against  the 
bond  creditor.  The  complainant  does  not  allege  that  Mott 
has  not  been  actually  and  legally  constituted  a  trustee  as  a 
substitute  for  one  of  those  who  has  declined  acting.  If  the 
trustees  proceed  to  sell  and  pay  the  creditor  the  amount  of 
his  bonds,  it  is  their  duty  to  do  it,  and  if  they  abuse  their  trust, 
in  the  manner  suggested,  afterAvards,  they  are  responsible  to 
whomsoever  they  may  injure  thereby ;  but  the  creditor  is  not 
to  be  delayed  by  such  a  suggestion.  The  allegation  is  sup- 
ported by  no  fact,  and  as  the  complainant  has  stated  if,  must 
be  conjectural  altogether.  A  party  cannot  by  his  own  fancies, 
create  an  equity  for  himself. 

[4.]  That  the  complainants  intestate  was  a  creditor  of  the 
company  at  the  time  of  the  execution  of  the  deed  of  trust  and 
that  no  provision  was  made  for  the  payment  of  his  debts, 
does  not  infect  the  transaction  with  fraud.  It  was  a  deed  exe- 
cuted for  a  valuable  and  sufficient  consideration,  fairly  paid, 
and  expressly  authorized  by  Act  of  the  Legislature.  This 
court  has  held  that  a  debtor  may,  by  a  mortgage,  prefer  one 
•creditor  to  another.  The  principle  for  which  the  counsel  for 
defendant  in  error,  seems  to  contend,  applies  entirely  to  volun- 
tary conveyances,  for  consideration  of  blood,  post  nuptial 
marriage  settlements,  and  the  like.  But  it  has  never  been  held 
that  a  person  may  not,  bonafide^  create  a  new  debt  and  give 
a  lien  on  his  property  to  secure  its  payments,  without  making 
provision   for  paying  all  he  owes  at  the  time.  - 

[5.]  The  doctrine  that  a  creditor  has  two  funds  to  which 
he  may  resort,  does  not  apply  to  a  case  like  this.    The  funds 
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must  be  the  ftinds  of  a  common  debtor.  The  Coweta  Falls 
Manufacturing  Company  owes  both  debts.  The  private  prop- 
erty of  the  individual  stockholders  is  responsible  for  the  pa^y- 
ment  of  the  bonds  held  by  Carter,  and  they  may  become  his 
debtors.  It  is  not  liable,  and  cannot  be  made  subject  to  the 
payment  of  the  debt  of  the  complainant.  The  stockholders  are 
not  the  common  debtors  of  both  creditors.  The  private  prop- 
erty is  made  responsible  for  the  bond  debts  to  enable  the  com* 
pany  to  oflfer  a  higher  security  to  induce, capitalists  to  take 
them.  The  stockholders  are  therefore  securities.  They  are 
80  much  so,  that  they  have  an  equity  to  compel  bond-holders 
to  exhaust  the  property  in  trust  for  their  payment  before  they 
can  resort  to  them.  Jildrich  vs.  Cooper  et  al  8  P'^esey  388  ; 
Kendal  export e,  17  Vesey  514;  Dorr  vs.  Shaw,  4  Join. 
Ch.Rep.   19;  Hayes  vs.  fFard,  li.  132. 

That  the  Defendant,  Carter,  was  a  stockholder  in  the 
company  at  the  time  bonds  were  issued  docs  not  give  the 
complainant  an  equity.  A  stockholder  who  advances  his 
money  on  the  security  aflforded  by  the  statute,  is  as  much  en- 
titled  to  protection  as  any  one  else.  The  company  is  one  pei^ 
5on  in  law  and  he  another.  If  the  company  prove  insolvenli 
he  must  sustain  a  ratable  loss  with  the  other  $tockholdei9^ 
but  he  is  in  law  and  equity  entitled  to  thesecurity  as  far  as  it 

goes. 

The  misconduct  of  the  trustees,  in  not  selling  when 
they  ought  to  have  sold,  and  probable  loss  likely  to  accrue  to 
creditors  in  consequence  thereof  cannot  affect  the  rights  of 
the  bond-holders. 

The  notice  given  at  the  Sheriff^s  sale  by  Carter,'does  not  afr 
feet  his  rights  upon  the  bonds.  He  gives  the  legal  notice  t^ 
the  trustees  to  raise  his  money,  and  he  cannot  b^  delayed,  to 
litigate  at  the  instance  of  creditors  who  offer  him  no  in<)«|i- 
nity,  and  who  are  competent  to  litigate  for  themselves,  yhot 
property,  it  is  alleged,  was  sold  under  a  fi.  fa.  in  favor  of  VJtU^ 
Carter,  against  the  company.  Carter  held  hoadss  vniilf  i» 
deed  of  trust  and  although  he  might  have  had  a  maortii 
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speet  to  them,  upon  the  private  property  of  the  stockholders, 
he  bad  a  right,  to  retain  all  the  security  the^^law  would  entitle 
him  to,  for  the  payment  of  his  bonds;  and  one  of  the  secu- 
rities which  he  could  be  entitled  to,  was,  to  have  the  compa- 
ny's property  sold  subject  to  his  older  lien.  If  he  continued 
to  be  a  stockholder,  as  the  bill  alleges,  the  greater  the  interest 
it  was  to  him,  to  have  it  so  sold,  to  save  his  individual  prop- 
erty from  the  ultimate  ratable  payment  of  the  bonds. 

The  price  paid  for  the  property  by  John  L.  Mustian,  the 
purchaser,  and  the  value  of  it  free  from  incumbrances,  cart 
have  no  influence  on  the  present  enquiry. 

[6.3  There  is  nothing  in  the  bill  which  entitles  this  com- 
plainant to  be  subrogated  to  the  rights  of  the  defendant  Carter. 
Carter  has  not  received  his  money.  The  complainant  has 
neither  paid  nor  offerred  to  pay  his  debt  in  order  to  claim  to 
be  subrogated  to  his  rights.  But  if  she  had,  she  could  not 
in  that  way  be  subrogated  to  his  rights  so  as  to  convert  her 
debt  against  the  company,  into  a  demand  having  the  security 
of  the  private  property  of  the  stockholders  for"  its  payment. — 
But  if  the  defendant.  Carter,  has  a  remedy  against  the  prop- 
erty sold  under  his  fi.  fa,  by  reason  bf  the  circumstances 
under  which  the  sale  was  made,  which  she  has  not  the  power 
to  u«e  to  subject  that  property  to  the  payment  of  her  debt, 
she  might  perhaps  by  discharging  his  debt  entitle  herself  to 
be  substituted  in  his  stead,  and  proceed  in  that  way  to  send 
the  bonds  against  that  property,  but  she  has  certainly  no 
equity  to  restrain,  and  for  her  convenience,  subject  him  to 
delay  and  expense  which  she  may  be  unwilling  to  encounter. 
We  do  not  say  that  she  may  not  use  the  same  remedy  to 
subject  that  property  to  the  payment  of  her  debt,  if  she  fails 
otherwise  to  get  it.    We  pass  no  judgment  on  that. 

£7]  The  complainant  has  no  right  to  ask  a  decree  that  money 
mised  from  the  sale  of  the  company's  property,  should  be  paid 
to  her,  to  hand  to  Carter  and  claim  therefor  an  assignment 
of  bonds  of  equal  amount  that  she  may  be  enabled  to  turn 
around  and  collect  them  from  the  private  property  of  the 
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Stockholders.  Neither  the  object,  nor  the  process  proposed  to 
be  used  in  its  accomplishment,  will  be  countenanced  by  a 
Court  of  Equity.  It  will  be  the  transfer  of  a  claim  satisfied 
in  law. 

It  is  the  duty  of  the  trustees  to  return  any  surplus  of  money, 
in  their  hands  remaining  from  the  sale,  after  paying  the 
bonds,  for  the  payment  of  the  company's  debts,  and  the  alle- 
gation in  the  bill  founded  on  conjecture  only,  is  not  suflScient 
to  warrant  the  Court  in  granting  an  injunction  restraining 
them  from  doing  an  act  forbidden  by  their  duty. 

It  is  unnecessary  to  refer  to  the  answers  further  than  to  say 
that  their  denials  of  many  of  the  allegations  in  the  bill,  over- 
turn much  of  what  the  complainant  conceived  to  give  her  an 
equity  against  the  defendants. 

Judgment  reversed. 


The  South- Western  Railroad  Company,  plaintiff  in  error, 
vs.  Elizabeth  Paulk,  administratrix,  defendant  in  error. 

[1.]  Corporationt*  are  embraced  in  a  statute,  under  the  designation  of  persofu, 
unless  expreffhly  excepted,  or.  excluded  by  necessary  impUcatioa  ott  tke 
ground  of  the  total  inapplicability,  of  the  statute,  as  to  the  subject  matter,  to 
them. 

[2.]  Neither  a  corporation  nor  an  individual,  have  a  vested  right  to  do  wrong; 
none  such  can  be  conferred. 

[3.]  In  a  suit  for  damages,  for  the  killing  of  a  person  by  a  railroad,  under  tte 
Act  of  1850,  the  action  should  be  brought  in  the  county  vrhcrc  Che  princi^l 
office  of  the  corporation  is  kept. 

[4.)  The  fourth  section  of  the  Act  of  1856,  being  i;//r/^//it»  only,  does  not  repe«J 
by  implication,  the  Act  of  IS'V) ;  or  in  other  words,  lake  away  a  cause  of  tc- 
tiou  wliich  originated  in  1S55,  prior  to  its  passage. 

[5.]  If  through  the  detanlt  of  the  corporation  or  its  .nervanis,  the  pMfteMgiT  is 
placed  in  such  a  perilous  coodition  as  to  render  it  ao  act  of  reMoo»Ue  Me> 
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caution,  for  the  purpose  of  self-preservation,  to  leap  from  the  cars,  the  com- 
p«ny  ia  responsible  for  the  injury  he  receives  thereby;  although  if  he  had 
remained  in  the  cars,  he  would  not  have  been  injured. 

[6.]  The  question  of  damages  considered. 

[7.J  It  is  a  general  and  well  settled  doctrine,  recognized  both  in  England  and 
America,  that  no  suit  can  be  maintained  or  brought  by  any  executor  or  ad- 
ministrator,  in  his  official  capacity,  in  tho  Courts  of  any  other  country,  except 
that  from  which  he  derives  his  authority. 

To  authorize  a  foreign  administratrix  to  sue  in  this  State,  under  the  Act  of  1890, 
{CM  341,)  the  intestate  must  have  departed  this  life  out  of  this  State. 

Neur  trial  from  Taylor  county.  Tried  before  Judge  Wor- 
mux,  October  Term,  1857. 

This  was  an  action  brought  in  Taylor  Superior  Court  by 
Elizabeth  Paulk,  as  administratrix  of  Uriah  Paulk,  deceased, 
against  the  South-Western  Railroad  Company,  to  recover 
dapiages  for  killing  the  said  Uriah  by  the  cars  on  the  said 
railroad,  at  Butler,  in  Taylor  county,  on  the  29th  day  of  De- 
eember,  1855.  The  letters  of  administration  were  granted 
to  plaintiff  by  the  Orphan's  Court  of  Macon  county,  in  the 
State  of  Alabama.        * 

The  defendant  filed  a  plea  to  the  jurisdiction  of  the 
Court  on  the  ground  that  the  suit  should  have  been  brought 
in  the  county  of  Bibb,  where  defendant  kept  its  principal 
office,  and  not  in  the  county  of  Taylor.  This  plea  was  over- 
ruled by  the  Court,  and  the  defendant  excepted. 

The  jury  having  been  empannelled,  the  defendant  demur- 
red to  the  declaration,  on  the  ground  that  Uriah  Paulk,  the 
plaintiff's  intestate,  died  within  the  limits  of  the  State  of 
Georgia,  and  county  of  Taylor,  and  not  in  a  foreign  State, 
and  consequently,  under  the  Act  of  1850,  the  action  could 
not  be  sustained  by  a  foreign  administrator.  This  demurrer 
the  Court  overruled  and  defendant  excepted. 

The  defendant  then  moved  the  Court  to  dismiss  the  action 
on  the  ground  that  it  was  brought  by  Elizabeth  Paulk,  ad- 
ministratrix of  Uriah  Paulk,  deceased,  instead  of  by  the  widow 
of  said  Uriah  Paulk,  it  having  been  admitted  that  said  Uriah 


358  SUPREME  COFRT  OP  GEORGIA, 


The  8.  W.  Rwlrosii  vs.  PauUc. 


Alio      9^*        TV  k      A»1I»»^^«W     VVa      A  ^*MMtm» 

Paatk  died  leaying  a  widow  surriytng  him ;  which  motion 
the  Court  overruled,  and  defendant  excepted. 

Britf  of  evidence. 

The  plaintiflf  then  offered  in  evidence  an  exemplification 
of  her  appointment  as  administratrix  of  Uriah  Paulk,  de* 
ceased,  not  including  the  letters  of  administration.  To  the 
admission  of  this,  the  defendant  objected.  The  Court  over* 
ruling  the  objection,  admitted  the  same  as  evidence,  and  the 
defendant  excepted. 

Charles  Phelps^  testified :  That  he  was  the  conductor  of  the 
train  running  from  Macon  to  Columbus,  at  the  time  of  the 
collision  on  the  29th  of  December,  1855,  when  Uriah  Panlk 
was  killed.  The  collision  was  caused  by  both  trains  bMng 
out  of  time. 

miey  Peacock,  testified :  That  he  was  with  the  deceaaed 
in  the  train  when  the  collision  occurred.  Understood  firom 
the  agent  at  Re3mold's  depot  that  the  train  he  was  on  was 
running  out  of  time.  The  conductor  was  looking  out  ahead 
all  the  time,  and  on  seeing  the  other  train  coming,  hallowed, 
to  the  passengers  to  jump  off,  and  jumped  off  the  train  just 
before  the  collision  occured.  Uriah  Paulk  sat  nearest  the 
door  at  the  back  end  of  the  car  and  rose  and  went  out,  and 
either  jumped  or  fell  off  the  car  just  before  the  collision  oc» 
curred,  and  the  train  ran  back  over  him.  There  was  a  gen- 
eral rush  to  the  door  at  the  back  end  of  the  car,  but  deceaa- 
ed was  the  only  man  that  succeeded  in  getting  out,  aa  the 
door  shut  to  and  was  so  crowded  by  the  passengers  thai  it 
could  not  be  opened. 

B.  F.  Newsomcj  testified:  That  he  was  called  profession* 
ally  after  the  accident  to  see  Faulk.  .  Witness  described  the 
injuries  received  by  Paulk,  and  stated  that  he  died  fifom 
them, 

Patrick  Calhoun,  testified  :  That  he  was  acquainted  with 
Uriah  Paulk  in  his  lifetime;  was  traveling  in  the  eame  Into 
with  him  at  the  time  of  the  accident    Paulk  was  H  ttiin 
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that  dmnk  soaiey  but  had  not  taken  moie  than  two  or  three 
drinks  on  the  day  of  the  trip  referred  to;  aad  was  p^cfectlf 
at  himself  on  that  day. 

Thomas  Livingston j  testified :  That  Uriah  Paulk  married 
his  daughter.  Paulk  was  a  man  of  good  character  and 
worth  about  025,000  at  the  time  of  his  deatb^and  left  a  wi£i 
and  six  children.  He  was  a  man  of  good  capacity  to  ac- 
qntre  property. 

Thomas  OaieSy  testified :  That  he  was  a  passenger  on  the 
train  with  deceased^  at  the  time  of  the  accident  Some  one 
exclaimed,  ^^  jump  out"  When  the  exclamation  was  made 
no  one  countermanded  the  order.  Witness  did  not  recog- 
nize the  voice  of  the  person  giving  the  order,  as  that  of  the 
conductor.  After  the  collision,  witness  found  the  conducts 
and  engineer  off*  the  train,  and  the  engineer  told  him  that  he 
jomped  off  just  before  the  coUsion,  and  lelt  his  engine  re- 
versed. 

Winston,  and  Abbott,  testified :  That  they  were  officers  of 
the  Mutual  Life  Insurance  Company  of  New  York,  being 
the^President  and  Secretary  of  the  company — produced  a 
pamphlet  containing  tables  showing  the  terms  on  which 
risks  axe  taken  by  the  company.  If  a  man  is  forty-two  yeasi 
old  and  in  good  health,  so  that  the  company  would  insure 
hSs  life,  the  payment  of  $AA\  54,  would  secure  his  family 
flyOOO;  or  the  pa3rment  of  an  annual  premium  of  034  05^ 
would  secure  the  same  sum.  Knew  of  no  money  value  for 
the  deprivation  of  a  husband  and  father. 

W.  C.  Btmdg,  testified :  That  some  person  directed  the 
passengers  to  leap  from  the  cars ;  was  of  opinion  that  it  was 
not  the  conductor.  Is  confident  that  Paulk  would  have 
jmmped  off  even  if  no  one  had  told  him  to  do  so,  as  he  had 
previously  stated  his  intention  to  do  so,  if  th^re  was  any 
danger. 

James  TVne,  stated:  That  Uriah  Paulk  was  a  very  im- 
moral  man  and  intempemte.  Was  a  good  farmer  and  with 
a  good  capacity  to  manage  his  ferm. 
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^tten  G.  Bass,  testified :  That  the  character  of  Uriah 
Faulk  for  morality  and  sobriety  was  not  good.  Does  not 
consider  he  was  worth  more  than  $400  per  year  to  his  iami* 
ly.    His  character  as  a  farmer  was  good. 

Ralph  O.  Howard,  testified :  That  Uriah  Paulk's  charac- 
ter for  morality  was  not  good ;  he  was  a  man  who  used 
liquor  very  extravagantly.  His  services  were  worth  ^250 
per  year  to  his  family. 

i?.  M.  Pitts,  testified :  That  Uriah  Paulk  was  a  man  of 
bad  morals^  and  was  a  constant  drinker^  and  gambler.  Sup- 
poses he  was  worth  to  his  family  as  much  as  an  overseer. 
He  was  a  good  farmer  and  manager  on  his  plantation. 

^sa  Marshall,  testified:  That  he  was  well  acquainted  with 
Uriah  Paulk  and  had  known  him  from  a  child.  He  was  a 
thrifty  man  and  his  morals  and  character  were  good*  At 
the  time  of  his  death  his  services  were  worth  to  his  fisLmily 
01,500  to  112,000. 

Daniel  Sayal,  testified :  That  he  knew  Uriah  Paulk.  He 
was  an  industrious  money  making  man.  His  services  in 
the  superintending  and  management  of  his  affiurs  was  worth 
ftam  %\,S0Q  to  112,000. 

The  Court  then,  (among  other  things)  charged  the  jury, 
^  that  the  plaintiff  as  foreign  administratrix  hada  right  to  sue 
in  this  action  upon  the  cause  set  forth  in  the  declaratioB." 

To  this  charge  the  defendant  excepted. 

The  Court  further  charged,  'That  in  case  of  collisions  of 
trains,  a  passenger  seeing  such  collision  about  to  take  plaoe 
was  not  in  fault  in  jumping  off  the  train,  especially  if  the 
jury  should  believe  that  an  order  to  do  so  was  given  by  the 
conductor  or  other  employee  of  the  company  on  the  train.' 

To  which  charge  the  defendant  excepted. 

The  jury  found  for  the  plaintiff  |I12,000,  and  costs. 


ff 
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Defendant  moved  for  a  new  trial  on  the  following  grounds : 

l8t  That  the  Court  erred  in  overruling  defendant's  plea  to 
the  jurisdiction. 

2d.  That  the  Court  erred  in  overruling  the  motion  of  de^ 
fendant  to  dismiss  said  action  on  the  ground,  that  Uriah 
Paulk,  plaintiff's  intestate,  died  within  the  limits  of  the  State 
of  Georgia,  and  in  the  county  of  Taylor,  as  appears  upon  the 
face  of  the  declaration. 

3d.  That  the  Court  erred  in  ruling  that  the  action  was 
properly  brought  by  the  administratrix  of  Uriah  PauIk,  in- 
stead of  by  the  widow  of  said  Paulk. 

4th.  That  the  Court  erred  in  admitting  the  exemplification 
of  the  appointment  of  Elizabeth  Paulk  as  administratrix, 
there  being  no  letters  of  administration  produced. 

5tb.  That  the  Court  erred  in  ruling  that  the  plaintiff  had 
a  right  as  foreign  administratrix  to  sue  in  this  action  upon 
the  cause  set  forth  in  the  declaration. 

6tb.  That  the  damages  assessed  by  the  jury  were  exces- 
sive. 

7th.  That  the  verdict  was  contrary  to  law. 

8th.  That  the  verdict  was  contrary  to  evidence. 

9th.  That  the  Court  erred  in  charging  the  jury  that  ^  in 
case  of  collision  of  trains,  a  passenger  seeing  such  collision 
about  to  take  place,  was  not  in  fault  for  jumping  off  the 
train,  especially  if  the  jury  should  believe  that  an  order  to 
do  so  was  given  by  the  conductor  or  other  employee  of  the 
company  on  the  train.'' 

The  motion  for  a  new  trial  was  refused,  and  defendant 
excepted. 

PoB  &  Grisb  ;  and  Gordon,  for  plaintiff  in  error. 
Stubbs  &  Hill  ;  and  C.  J.  Williahs,  contra. 
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^  £t/  the  Court. — Lumpkin^  J.  delivering  the  opinion. 

This  Ls  an  action  for  damages,  against  the  South  Western 
H.  R.  Company,  for  having  destroyed  the  life  of  defendant  in 
error's  intestate,  while  a  passenger  on  plaintiff  in  error's  train^ 
in  the  county  of  Taybr,in  December,  lb55. 

[1.]  The  right  of  action  is  claimed  by  virtue  of  the  Act  of 
185D.  It  is  not  pretended  that  it  existed  at  common  law.  Thai 
*  Act  provides  that,  '^In  all  cases  thereafter,  where  death  shallen* 
8ue  from  or  under  circumstances  which  would  have  entitled 
the  deceased,  if  death  had  not  ensued,  to  an  action  against 
the  perpetrator  of  the  injury,  the  legal  representative  of  such 
deceased  shall  be  entitled  to  have  and  maintain  an  action  al 
law  against  the  person  committing  the  act  from  which  the. 
death  has  resulted ;  one-half  of  the  money  to  be  paid  to  the 
wife  and  children,  or  to  the  husband  of  the  deceased,  if  soiy^ 
in  case  of  his  or  her  estate  being  insolvent"  {Cobb,  476*) 

Counsel  for  the  Company  insists,  1st  That  this  act  does 
not  embrace  Railroads ;  and  2dly.  That  if  it  does,  it  impairs 
the  obligation  of  the  contract  between  the  corporation  and4be 
people  of  the  State,  which  was  entered  into  five  years  before 
the  act  of  1850  was  passed  ^  and  was  therefore  void. 

Railroad  Companies  are  not  expressly  included  or  exclu- 
ded by  the  words  of  the  act  I'he  terms  used  are,  ^perpe- 
trators of  the  injury,"  and  ^  persons  committing  the  act" 
Now  the  well  settled  rule  of  construction  is,  that  corpora- 
tions are  embraced  in  the  words  of  a  statute  under  the  des- 
ignation of  persons,  unless  expressly  excepted  or  excluded 
hy  necessary  implication,  on  the  ground  of  the  total  inapidi- 
cability  of  the  statute,  as  to  the  subject  matter,  to  them.  (8 
Peters' jRep.  426 ',  11  fFheaton,  412 ;  16  Curtis,  643;  6  Pe- 
ters',  29  ;  12  Peters',  134  ;  Dwarris,  47 8, 47 6,  655.)  Tested 
by  these  rules,  it  is  clear  that  the  act  of  1850  extends  to  and 
embraces  R.  R.  Corporations.  The  word  person,  both  in 
civil  and  penal  statutes,  applies  to  artificial  as  well  as  natural 
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'  persons.  And  Railroads,  to  say  the  least  of  them,  are  quite 
as  capable  and  likely  to  kill,  or  to  use  the  language  of  the 
statute, "  to  perpetrate  the  injury,"  or  "  commit  the  act"  here 
complained  of,  as  individuals. 

[2.]  As  to  the  constitutional  competency  of  the  legislature  to 
pass  the  act,  there  cannot  be  a  shadow  of  doubt :  neither  a 
corporation  nor  a  citizen  can  have  a  vested  right  to  do  wrong; 
to  take  human  life  intentionally  or  negligently.  To  prevent 
so  serious  an  evil,  the  General  Assembly  may  compel  the 
wrong-doer,  whether  private  or  corporate,  to  make  pecuniary 
compensation.  The  act  is  general ;  applicable  alike  to  aU, 
and  making  no  odious  discriminations  against  railroads. 
The  legislature  might  make  a  reckless  destruction  of  life  like 
this  a  capital  felony  on  the  part  of  the  employees  of  the  road, 
\f  it  be  not  one  already.  And  for  myself  I  believe  it  would, 
as  a  preventive,  be  better  to  do  this  than'to treat  human  life  as 
stocky  to  be  paid  for  in  money. 

When  subscriptions  were  made  to  the  stock  of  this  road  if  . 
most  be  presumed  to  have  been  done  with  a  full  knowledge 
that  the  legislature  had  this  power. 

[3.]  It  is  contended  that  the  Court  erred  in  sustaining  the 
jurisdiction  of  Taylor  county  over  this  cause.  For  the  defend- 
ant in  error  it  is  argued,  that  at  common  law  corporations 
had  residence  wherever  they  held  real  estate ;  and  that  con- 
sequently a  suit  anjrwhere,  at  or  between  the  termini  of  Ae 
road,  is  subject  to  no  constitutional  objection.  And  that  in 
cases  like  this,  it  is  no  hardship.  That  while  a  corporation 
has  an  extended  area  for  action  and  the  transaction  of  busi- 
ness, the  area  for  redress  should  be  equally  extensive. 

This  doctrine,  in  England,  is  true,  for  certain  purposes  and 
to  a  limited  extent.  For  the  purposes  of  taxation,  building 
bridges,  &c.,  corporations  who  own  real  estate  in  any  county, 
will  be  included  under  the  words,  ^^  inhabitant  of  the  coun- 
ij^  &c.  And  be  liable  there  to  all  the  litigations  incident  to 
such  statutes.  {Central  R.  JS.  Co.vs.DaviSy  17  Oa.Rep. 
328,  and  cases  there  cited)    Still,  notwithstanding  corpora- 
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tions,  such  as  this, did  not  exist  in  this  State  when  the  Consti* 
tiition  was  adopted,  locating  the  trial  of  causes  in  the  county 
of  the  defendant's  residence,  we  are  of  the  opinion  that  ex- 
cept in  those  cases  where  recent  acts  hav.e  enlarged  the  ju- 
risdiction, that  suits  should  be  brought  in  the  county  where 
the  principal  office  of  the  corporation   is  kept;  and  in  the 
present  case,  in  Bibb  county — the  city  of  Macon  in  that  coun- 
ty being  the  place  where  its  principal  office  is  kept.    Nor  do 
we  consider  this  case  saved  by  the  act  of  1856.     {Pamphkt,  . 
155.)    This  Act  gives  the  right  to  sue  in  any  county  in  which 
the  cause  of  action  originated,  only  to  him  whose  person  or 
property  has  been  injured.    Neither  the  person  or  property 
of  Elizabeth  Paulk,  administratrix,  &c.,  has  been  injured  by 
the  running  of  the  cars  of  the  S.  W.  R.  R.  Company.     The 
first  section  of  this  act,  as  to  jurisdiction,  is  retrospective,  as 
well  as  prospective ;  but  the  4th  section  is  future  only,  as  to 
the  cause  of  action.    We  do  not  intend  to  say,  that  had  this 
cause  of  action  come  under  the  act  of  1856,  as  it  clearly  does 
not,  instead  of  the  act  of  1850,  the  question  as  to  jurisdiction 
might  not  be  decided  differently.    Some  reasons  exist  why 
this  class  of  cases  should  be  tried  in  the  county  where  the 
killing  took  place,  as  well  as  injuries  of  an  inferior  grade. 
The  reasons  however  are  not  so  strong  in  the  former  as  in 
the  latter.    In  any  event  the  right  is  permissive  only,  and 
not  restricted.    And  perhaps  it  would  be  safer,  all  things 
considered,  to  renew  this  suit  at  least  in  the  county  proper  of 
the  residence  of  the  corporation. 

[4.]  Both  sides  agree  that  this  action  is  brought  under  the 
Act  of  1850.  It  is  insisted  on  the  part  of  the  plaintiff  in  error 
that  that  Act  is  repealed  by  the  Act  of  1856;  which  although 
it  does  not  repeal  the  Act  of  1850,  eo  nomine,  does  repeal  all 
laws  in  conflict  with  it ;  and  that  the  right  in  this  case,  not 
having  been  consummated  by  judgment,  is  gone. 

Is  the  Act  of  1850  in  conflict  with  the  Act  of  1856  ?  We 
think  not,  and  for  the  reason  already  intimated,  In  consider* 
ing  the  question  of  jurisdiction.    I'he  4th  section  of  the  Act 
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of  1856  applies  only  to  causes  of  action  originating  after  its 
passage.  Its  terms  are,  "if  any  one  shall  be  killed,"  &c., 
{Faanphkty  p,  155.)  It  does  not  retroact  so  as  to  take  away 
rights  which  had  accrued  in  December,  1855,  prior  to  its 
passage.  The  Act  of  1850  is  of  force  until  the  Act  of  1856 
goes  into  operation.  Until  then,  there  is  no  conflict  between 
them,  and  therefore  no  repeal  by  implication. 

[5.]  Did  the  Court  err  in  charging  the  jury  that  it  was  the 
right  of  a  passenger  to  jump,  in  case  of  the  collision  of  trains, 
especially  as  both  the  engineer  and  conductor  did  so ;  and 
the  order  to  jump  was  given  by  the  conductor,  or  one  of  the 
agents  of  the  Company,  occupying  the  conductor's  place,  after 
he  had  left  the  train. 

That  death  ensued  in  this  case  from  the  gross  misconduct 
of  the  conductor  is  indisputable.  Candor  constrained  the 
counsel  for  the  road  to  make  this  concession ;  it  is  unneces- 
sary therefore  to  enter  into  a  minute  investigation  of  the  ques- 
tion of  diligence,  &c.  Against  the  doctrine  contained  in  the 
charge,  however,  the  cd^e  oi  Collins  against  the  Albany  and 
Schenectady  R.  R.  Company^  (12  Barbour^s  Rep.  492,)  has 
been  cited.  Upon  examination  it  will  be  found  that  it  does 
not  sustain  the  contrary  proposition.  The  injury  in  the  New 
York  case  was  occasioned  by  the  defendant's  leaving  his  seat 
and  going  upon  the  platform, "  as  if  to  go  out,"  when  the  col- 
lision was  about  to  take  place.  "The  jury  fixing  their  atten- 
tion," as  the  Court  said,  "  upon  what  seemed  to  them  the 
more  immediate  cause  of  the  disaster,  found  as  a  fact  in  the 
case,  that  the  plaintiff  was  entirely  free  from  negligence." 
And  then  Judge  Harris  adds,  "And  perhaps,  after  all,  the 
jury  were  right  in  their  conclusion,  that  the  mere  fact  of  leav- 
ing his  seat  and  going  to  the  platform,  und^r  the  circum- 
stances, did  not  amount  to  negligence  on  the  part  of  the  plain- 
tiff."    A  multo  fortiori  J  did  it  not  in  this  case. 

But  the  opposite  principle  from  that  contended  for  by 
the  able  counsel  for  the  plaintiff  in  error  is  abundantly  forti- 
fied by  authority.    (13  Peters*  Rep.  181;  13   Owr/w,  115; 
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Pierce  on  American  R.  R.  LcfWy  475;flrnrf23  Penn.  Stale 

Rep.  147.) 

In  the  case  of  Stokes  vs.  SaltenstaU,  cited  from  13  Ptttr^j 
the  Circuit  Coxxri  charged,  and  the  Supreme  Court  affirmed, 
the  instructions  as  law,  that  ^^  if  the  want  of  proper  care  or 
skill  of  the  driver  of  a  stage  coach,  placed  the  passengers  in 
a  state  of  peril,  and  they,had  at  that  time  a  reasonable  ground 
for  supposing  that  the  stage  would  upset,  or  that  the  driver 
was  incapable  of  managing  his  horses,  the  plaintiff  is  entitled 
to  fecover,  although  the  jury  may  believe,  from  tbe  position 
in  which  the  stage  was  placed  by  the  negligence  of  the  dri** 
ver,  the  attempt  of  the  plaintiff,  or  his  wife,  to  escape,  may 
have  increased  the  peril,  or  even  caused  the  stage  to  upset; 
and  although  they  may  also  find,  that  the  plaipiiflT  and  bis 
wife  would  probably  have  sustained  little  or  no  injury,  ff 
they  bad  remained  in  the  stage.'' 

Mr.  Pierce  states  the  rule  thus:  **If  through  the  de- 
ficit of  the  Company,  or  of  its  servants,  the  passenger  is 
placed  in  such  a  perilous  condition  as  to  render  it  an  act  of 
reasonable  precaution,  for  the  purpose  of  self-preservation,  to 
leap  from  the  cars,  the  Company  is  responsible  for  the  injury 
he  receives  thereby,  although  if  he  had  jemained  in  tbe  car* 
he  would  not  have  been  injured."  And  the  author  cites,  in 
addition  to  the  cases  already  quoted,  9  Metcalfe  1/15  /W- 
nois^  468,471 ;  17  lb.  509;  1  Sund/ord,  89. 

£6.]  Another  main  question  in  this  case  is,  were  the  datn-* 
ages  excessive  ? 

It  is  admitted  that  in  actions  of  this  sort,  the  jury  cannot 
find  vindictive,  punitive,  or  exemplary  damages;  and  that 
they  are  confined  to  injuries  of  which  a  pecuniary  estimate 
can  be  made ;  and  that  they  cannot  take  into  considerattoit 
Ae  mental  sufferings  occasioned  to  survivors,  by  the  death: 
Such  has  been  the  uniform  constniction  put  by  the  British 
Courts  upon  the  9  and  10  Victoria  Ch.  93,  which  is  almost 
identical  with  the  act  of  1850.  (12  JS%.  /X  andE.  R^.  497? 
'«  Eng.  a  L.  Rep.  57a)  '  v 


MACON,  JANUARY  TERM,  1868.  8§7 


Tlie  S.  W.  Raifaroad  ts.  Pavlk. 


OoncediDg,  then,  that  the  yerdict  is  to  be  confined  to  pecn- 
niarjr  damages,  and  that  nothing  is  to  be  given  by  way  of  m- 
latium^  still  there  is  great  difficulty  in  establishing  a  proper 
tests  for  assessing  damages.  It  would  seem  that  when  this 
proof  shows  the  yearly  income  or  worth  of  the  deceased,  and 
you  fix  the  average  duration  or  expectation  of  human  life, 
you  have  two  data  by  which  to  solve,  with  some  approximap 
Cion  to  accuracy,  this  vexed  problem.  The  proof  of  the  vml- 
oe  of  the  service  of  the  deceased,  varies  in  this  case,  from 
$M0  eo  92fiOO  per  annum.  By  Dr.  WiggltswarWs  Tables, 
with  Mr.  IngersoU  BowditcVs  eorrections^  published  in  the 
Wth  volume  qf  the  •American  Jurist y  pages  492-3-4,  the  av- 
€irage  duration  of  the  life  of  a  man  aged  45,  is  23.90  years. 
By  the  Northampton  Tables ,  it  is  20.52,  and  by  the  Carlisle^ 
ii4A6.  In  thii  State,  we  are  inclined  to  think  that  20  years 
would  be  a  fair  average  number,  as  many  tables  in  the  Uni* 
ted  Slates  go  as  low  as  18  years.  These  tables  embody 
the  law  of  average.  Upon  them  the  rates  of  life  insumnet 
are  framed.  Upon  them  an  insurance  company  will  insure 
the  life  of  a  ^  substantious^'  man,  as  he  is  calle<^  in  the  Scotch 
law,  45  yearsjold,  to  the  amount  of  $1,000,  upon  the  payment 
of  ^469  03  cash. 

In  ascertai  ning  what  shall  be  this  cash  pa3rment,  another 
consideration  in  addition  to  the  law  of  average  is  be  observed^ 
to- wit:  The  value  in  interest  of  the  use  and  interest  of  the 
0469  03,  which,  as  it  increases,  balances  any  exceptional 
breaches  of  the  Jaw  of  average.  For  example :  invested  at 
10  per  cent.,  and  experience  shows  that  cash  invested  in  life 
insurance  companies  readily  realizes  that  amount — the  sum 
of  |[469  03,  compounded  every  year,  will  amount  to  up- 
wards of  9l9000,the  sum  insured,  in  seven  years.  Therefore, 
at  the  end  of  seven  years,  the  company  will  not  suffer  by  the 
death  of  the  individual ;  and  will  reap  clear  profit  every  day 
after  that  time.  Their  risk,  therefore,  is  not  on  the  average 
dtiration  alone  of  human  life,  but  conjointly  with  the  in- 
evMsing  value  of  a  specific  sum  of  money. 
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If  the  law  of  average  says  a  man  will  live  twenty  years, 
they  are  willing  to  risk  his  life  seven  out  of  the  twenty. 
For  to  secure  lill.OOO,  they  require  the  cash  payment  of 
a  8um  which,  compounded,  shall  yield  $1,000  in  seven, 
and  not  in  20  years.  If,  then,  $469  03  would  secure  1^1,0009 
fifteen  times  |I469  03,  or  ;i87,038  35,  would  secure  $15,000, 
which,  at  7  per  cent.,  would  yield  an  annual  income  of 
j(l,050,  about  the  average  value  of  the  annual  services  of  the 
deceased,  according  to  the  testimony.  It  may  be  ai^ed, 
therefore,  that  $7,038  35,  and  not  2112,000,  as  found  by  the 
jury,  was  the  actual  marketable  value  of  the  life  destroyed  in 
this  case. 

We  are  not  satisfied,  however,  with  this  rule  of  computa- 
tion. For  it  is  based  upon  the  idea  of  a  large  profit  resulting 
to  the  insurance  company ;  their  calculations;  while  profes- 
sedly founded  upon  the  idea  of  20  years  duration  of  life,  is, 
in  point  of  fact,  staked  upon  the  risk  of  7  years  only.  Be- 
sides, the  party  is  killed,  and  an  estimate,  applicable  only  to 
the  living — whose  lives  may  actually  be  insured — cannot 
fairly  and  legitimately  be  predicated  of  the  dead ;  still,  we  do 
not  absolutely  reject  it 

Taking  20  years,  again,  as  the  average  of  human  life, 
what  is  the  present  value  of  an  annuity  of  $1,000  upon  such 
a  life  ?  «10,594.  (See  Encycloposdia  Brit.  Title^  Annuity.) 
If  the  annual  value  of  his  life  was  $500,  then  the  present 
worth  would  be  half  that  sum.  If  $750,  then  three-fourths 
the  amount 

I  have  made  no  allusion  in  this  latter  calculation,  to  the 
yearly  expenses  of  the  party, -which  is  ordinarily  to  be  de- 
ducted from  the  annual  income. 

It  may  be  objected  to  this  rule,  that  whatever  may  be  adop- 
ted as  iXie  present  value  of  one's  services,  it  ofiers  no  security 
for  the  future.  They  may,  hereafter,  yea,  the  very  next 
year,  be  Worth  a  great  deal  more  or  a  great  deal  less.  He 
may  become  a  cripple ;  helpless,  and  earning  nothing  there- 
after, the  remainder  of  his  life.    That  by  chan^  of  circajn'^ 
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Stances,  his  means  of  success  may  be  doubled,  and  the  fruits 
of  his  labor  immensely  increased.  He  may,  on  the  other 
hand,  be  now  sober,  and  soon  become  an  inebriate;  or  a 
drunkard,  and  immediately  reform.  Shall  the  present,  then, 
determine  arbitrarily  the  future? 

The  best  reply  to  all  this,  is,  the  uncertainty  of  all  sublu- 
nary things.  One  kills  your  slave ;  you  recover  of  him  a 
thousand  dollars.  Had  he  been  let  alone,  he  might  have  died 
of  disease  in  less  than  a  month's  time  after  his  life  was  ta- 
ken. You  buy  or  sell  a  slave  at  $1,000:  he  is  sound,  but 
is  killed  by  the  falling  of  a  tree,  or  of  apoplexy,  the  next  day. 
The  loss  has  to  be  submitted  to.  This  objection  is  rather 
specious  than  substantial. 

In  any  view  of  the  question  of  damages,  something  is  due, 
independent  of  income,  for  the  loss  of  the  care,  protection 
and  assistance  of  the  husband  and  father.  Indeed,there  are 
•  so  many  elements  entering  into  the  account,  that  in  whatev- 
er light  we  look  at  the  subject,  we  become  perplexed  in  the 
attempt  to  pursue  it.  There  must  be  some  latitude  left  to 
the  soundness  of  the  discretion  of  the  jury,  over  the  subject 
as  a  question  of  fact.  And  the  greatest,  if  not  the  only  pro- 
tection against  the  abuse  of  this  discretion,  must  be  found  in 
the  stem  cletermination  of  the  Courts,  not  to  allow  a  verdict 
to  stand,  which  bears  the  impress  upon  its  face,  of  passion, 
partiality,  or  prejudice. 

Look  at  the  persons  who  compose  the  passengers  upon  a  rail- 
road train,  and  who  are  smashed  up  by  one  of  these  disasters. 
See  the  variety  of  ages,  sexes,  conditions,  avocations  of  the 
crowd;  doctors  of  divinity  and  of  medicine,  judges  and  law- 
yers, planters,  merchants,  mechanics,  manufacturers,  bank- 
ers, teachers,  men,  women  and  children:  to  apply  a  uni- 
form rule,  by  which  to  compensate  for  the  life  of  each,  would 
require  moYe  than  the  wisdom  of  Solomon  in  all  his  glorv. 
But  we  dismiss  the  subject,  at  least  for  the  presept 
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[7.]  There  remains  but  one  more  point  to  be  considered, 
and  that  is,  whether  this  action  can  be  maintained  by  th^ 
plaintifl,  under  the  letters  granted  to  her  in  Alabama,  That 
depends  upon  the  Act  of  1850,  The  preamble  recites,  that 
**  whereas,  it  frequently  happens  that  persons  depart  this  life 
in  another  State,  owning  judgments,  bonds,  tnortgages,  and 
other  specialties,  and  promissory  notes,  and  bills  of  exchange^ 
and  other  evidences  of  debt,  and  divers  causes  of  action 
against  citizens  of  this  State,"  &c. 

**  Sec.  1.  For  remedy  whereof,  be  it  enacted,  That  from 
and  after  the  passage  of  this  Act,  it  shall  and  may  be  lawful 
for  any  administrator  or  administrators,  and  administratrix, 
for  any  executor  or  executors,  and  executrix,  or  guardian,  of 
any  deceased  person  or  persons  who  may  have  departed  this 
life  in  another  State,  and  a  citizen  or  citizens  of  such  other 
State,  at  the  time  of  their  decease,  owning  at  said  titoe  any 
judgments,"  &c.     Cobb,  341. 

Passing  by  the  criticism  that  Mr.  Paulk  had  no  cause  of 
action  in  this  State,  nor  any  other,  for  the  loss  of  his  own 
life,  at  the  time  of  his  decease,  it  is  clear,  that  to  entitle  a  for- 
eign administratrix  to  sue  in  her  representative  character,  in 
this  State,  her  intestate  must  have  departed  this  life  in  Ala-  * 
bama,  or  another  State  than  Georgia^  and  been  a  citizen 
thereof  at  the  time  of  his  death.  In  this  case,  the  declara- 
tion shows  upon  its  face,  that  the  intestate  died  in  Taylor 
county,  in  this  State,  when  the  proof  shows,  that  he  was  a 
citizen  of  Alabama  at  the  time  he  was  killed. 

It  is  insisted  that  the  rule  which  excludes  foreign  trustees, 
is  a  mere  technical  regulation,  and  should  be  disregarded,  es- 
pecially as  between  the  several  States  of  the  American  .Union. 

It  is  a  general  doctrine  of  the  common  law,  recognized  both 
in  England  and  America,  that  no  suit  can  be  maintained  oi 
brought  by  any  executor  or  administrator,  in  his  official  ca- 
pacity, in  the  Courts  of  any  other  country  except  that  from 
which  he  derives  his  authority.  The  authorities  upon  this 
point  are  exceedingly  numerous  and  couclusiva     3  P,  fVmSr 
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369;  2  Ves.  35;  I  Rictj  179;  Ambler j  416;  2  Mad.  Rep. 
101 ;  1  Crunch,  259;  9  fVheaton,  505;  15  Peters,  1 ;  1  New 
H€pnp.  291 ;  4  Rand.  158  ;  2  GiV/  onrf  Johns.  493  ;  5  Green- 
leqf,  261 ;  11  il/cw^.  256,  313  ;  20  Martin^  232  ;  3  Day,  74^ 
303;  4  Mason,  16,  32;  20  Johns.  229,  266,  e/  passim.  See 
this  point  strongly  stated  by  ihis  Court,  5  Go.  Rep,  295,  296. 

We  fully  appreciate  the  ingenuity  of  the  argument  submit- 
ted by  Mr.  Hill,  upon  this  point  And  it  may  be,  that  this 
case  falls  within  the  mischief  intended  to  be  provided  for  by 
the  Act  of  1850.  Still,  it  is  unquestionably  excluded  by  the 
obvious  wordsof  the  Act.  Unless,  then,  we  are  prepared  to 
legislate  on  this  case,  and  to  extend  the.  Act,  not  only  to  a 
case  not  covered  by  it,  but  excluded,  by  all  fair  interpretation, 
ihb  action  must  fail.  To  prevent  a  failure  of  the  law,  we 
might  usurp  the  power  proposed ;  but  confining  the  Act  to 
its  terms,  it  embraces  a  large  class  of  cases;  and  therefore, 
we  can  give  it  full  operation  without  stretching  its  language. 
We  are  unwilling  to  do  this. 

The  Legislature  may  have  had  a  motive  for  restricting  the 
Act  to  cases  where  the  testator  or  intestate  died  abroad.  Ma- 
ny Northern  persons  and  others,  coming  to  this  State  to  trans- 
act business  temporarily  and  return,  die  here.  Many  of  them 
leave  debts,  more  or  less.  In  this  very  case  the  deceased 
was  probably  indebted  for  board,  physician's  bill,  &c  It 
may  have  been  in  the  mind  of  the  Assembly,  that  in  such 
cases,  administration  should  be  taken  out  here,  and  not  drive 
domestic  creditors  to  go  abroad  to  collect  their  claims.  Be 
this  as  it  may,  th^  words  of  the  Act  are  so  plain,  that  it  would 
require  no  small  degree  of  judicial  boldness  to  disregard  them. 

We  are  unanimous,  then,  in  reversing  the  judgment  of  the 
Court  below,  upon  this  ground.  Nor  can  the  writ  be  amend- 
ed by  substituting  the  name  of  the  widow.  The  right  ac- 
crued under  the  Act  of  1850,  and  must  be  enforced  under 
that  Act,  or  not  at  all. 

Judgment  reversed. 
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Lemuel  T.  Downing,  Ex'r,  plaintiff  in  error  vs.  Ann  Bain 

and  others,  defendants  in  error. 

[1.]  A  legacy  of  $4,00p  to  be  paid  in  bonds  is  not  a  legacy  thai  bears  ialer^tt 
from  the  testator's  death. 

[2.]  The  jury  is  the  Judge  of  th«  law,  as  well  as  of  th«  fact. — Bekmng  J.,  dis- 
senting. 

Equity  from  Muscogee  county.  Decided  by  Judge  Wor- 
RiLL,  May  Term,  1857. 

The  original  bill  in  this  case  was  filed  by 'Lemuel  T.  Down- 
ing, as  Executor,  under  the  last  Will  and  Testament  of  Ken- 
neth McKenzie,  seeking  the  direction  and  construction  of 
the  Court  upon  the  said  Will. 

The  plaintiff  (among  other  things)  set  out  in  his  bill  the  3d 
item  of  the  will  of  Kenneth  McKenzie,  upon  which  the  pre- 
sent question  arose,  and  which  was*  as  follows :  "  Item  3d,  I 
give  and  bequeath  to  the  children  begotten  of  the  body  of  my 
beloved  niece,  Sophia  McBride,  and  also  the  children  begot- 
ten of  the  body  of  my  beloved  niece,  Janett  Bain,  the  amount 
or  sum  of  1^4,000  each,  in  bonds  of  the  Companies  above 
specified,  and  I  will  and  ordain  that  the  amount  herein  be- 
queathed to  the  children  of  niece  Janett  Bain,  shall  be  charg- 
able  as  a  fund  with  the  support  and  maintenance  of  said 
Janett  Bain  and  her  present  husband  during  their  natural 
lives ;  and  I  further  will  and  ordain  that  the  amount  be- 
queathed to  the  children  of  my  niece,  Sophia  McBride,  shall 
be  kept  free  from  the  control,  management  or  guardianship 
of  the  present  husband  of  the  last  mentioned  niece,  or  any 
future  husband  she  may  have." 

The  plaintiff  also  stated  in  his  bill  that  under  this  item, 
Ann  Bain,  Kenneth  Bain,  Donald  Bain,  and  Isabella  l^in, 
all  minor  children  of  the  said  niece,  Janett  Bain,  born  during 
the  lifetime  of  the  testator,  and  Kenneth  McBride,  Margaret 
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McBride,  Murdock  McBride,  Donald  McBride,  and  Janett 
McBride,  living  at  the  death  of  the  testator,  and  Roderick 
McBride,  born  since,  on  the  4th  day  of  April,  1855,  all  minor 
children  of  the  said  niece  Sophia  McBride,  claimed  each  to 
be  entitled  to  the  sum  of  $4,000,and  also  that  it  was  claimed 
and  insisted  by  the  children  and  their  parents,  that  not  only 
were  these  children  entitled,  but  that  each  and  every  other 
child  that  had  been  or  should  thereafter  be  begotten  of  either 
of  the  said  nieces  were  or  would  be  entitled  to  a  like  sum  of 
{^4,000  each. 

That  by  the  14th  item  of  the  said  will,  the  testator  directed 
that  the  whole  residue  of  his  estate,  whether  consisting  of 
real  or  personal  property,  not  disposed  of  in  any  of  the  former 
bequests,  should  be  a  fund  first  chargeable  with  the  payment 
of  all  his  just  debts,  after  which  the  residue  should  be  divi- 
ded into  three  equal  shares  or  proportions-^one  third  of  said 
re«due  to  be  given  to  the  City  Council  of  Columbus,  another 
third  to  be  given  to  the  Female  Asylum  of  the  said  City  of 
Columbus,  and  the  remaining  one-third  to  be  given  to  his 
brother,  Rory  McKenzie. 

.  That  these  residuary  legatees,  and  particularly  the  two 
former,  insisted  and  claimed  that  under  the  dd  item  the  tes- 
tator intended  to  bequeath  the  sum  of  $4,000  to  each  only 
of  the  said  two  families,  or  sets  of  said  children;  ^1^4,000  to 
the  children  considered  as  a  class  only  of  each  niece,  and  not 
$4,000  to  each  child.  And  that  they  further  insisted  that 
even  if  the  said  children  were  entitled  to  take  per  capita  then 
only  the  nine  children  born  and  living  at  the  death  of  the 
testator  were  entitled  each  to  its  J  1,000,  and  that  neither 
Roderick  McBride,  born  since,  nor  any  other  child  born  since 
or  hereafter  to  be  begotten  of  the  said  two  nieces  are,  or  will 
be  entitled  to  any  share  under  the  will. 

The  Court  was  requested  by  the  Counsel  on  the  part  of  the 
Ladies'  Education  and  Benevolent  Society,and  the  Mayor  and 
Council  of  the  City  of  Columbus  uniting,  to  charge  the  Jury 
"  That  if  the  Jury  believe  from  the  wards  of  the  will  it  was 
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the  intention  of  the  testator  to  confine  the  bequest  of  $4,000 
in  the  3d  item  of  the  will  to  each  set  of  children,  instead  of 
each  child,  then  they  will  so  find  in  their  verdict"  This 
charge  the  Court  refused  to  give,  and  the  counsel  excepted. 

The  same  counsel  then  asked  the  Court  also  to  chai^, 
"That  if  the  Jury  believe  it  was  the  intention  of  the  testator 
to  confine  his  bequest  to  the  children  of  his  nieces  then  bom, 
that  they  will  then  exclude,  by  their  verdict,  the  after  bom 
child."  This  charge  the  Court  also  refused  to  give,  and  the 
counsel  excepted. 

The  Court  then,  among  other  charges,  charged  the  Jury 
as  follows :  "  That  it  was  the  province  of  the  Court  to  give  a 
legal  construction  to  the  words  of  the  will  of  the  testator,  and 
that  the  Jury  were  bound  to  take  the  construction  put  upon 
the  words  of  the  will  by  the  Court,  and  that  according  to  the 
'  construction  put  upon  the  words  of  the  will  by  the  Court  the 
testator  intended  by  the  words  in  the  third  item  of  the  will 
to  give  $4,000  to  each  of  the  children  of  JanettBain  and  So- 
phia McBride,  born  before  the  death  of  the  testator,  and  that 
if  the  Jury  believed  that  Roderick  McBride,  a  child  of  Sophia 
McBride,  was  born  within  nine  months  after  the  death  of  the 
testator,  then  the  said  Roderick  was  also  entitled  to  $4,000." 

The  Court  also  charged  the  Jury,  *^  That  the  said  children 
of  Janett  Bain  and  Sophia  McBride,  legatees  under  the  will, 
were  entitled  to  interest  on  the  amount  of  their  legacies  from 
the  time  of  the  death  of  the  testator." 

To  both  of  these  charges  the  counsel  for  the  Ladies'  Edu- 
cation and  Benevolent  Society,  and  for  the  Mayor  and  Coun- 
cil of  the  City  of  Columbus,  then  and  there  excepted. 

The  jury  found  by  their  verdict  that  each  of  the  children 
of  JanettBain  and  Sophia  McBride  were  entitled  to  $4,000, 
besides  interest  from  the  death  of  the  testator,  and  that  Rod- 
erick McBride,  born  since  the  death  of  the  testator,  was  also 
entitled  to  |!4,000,  besides  interest  from  the  same  tima 

Counsel  for  the  Ladies'  Education  and  Benevolent  Socie- 
ty, and  for  the  Mayor  and  Council  of  the  City  of  Columbus, 
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thereupoD  filed  their  bill  of  exceptions,  assigning  as  error  the 
charges  so  given  by  the  Court  to  the  jury,  and  the  refusal  of 
the  Court  to  charge  as  requested. 

JoN£S  &  Jones,  for  plaintiff  in  error. 

Buchanan  ;  Tidwell  ;  Thomas  and  Denton,  contra. 

By  the  Court. — Benning  J.,  delivering  the  opinion. 

The  Court  told  the  jury  that  "  the  testator  intended,  by  the 
words  in  the  third  item  of  the  will,  to  give  jg4,000  to  each  of 
the  children  of  Janett  Bain  and  Sophia  McBride,"  Is  this 
what  the  testator  intended  ?  or  did  he  intend  to  give  ^4,000  to 
the  children  of  Janett  Bain,  collectively,  and  ?4,000  to  the 
children  of  Sophia  McBride,  collectively  ? 

The  question  is  a  difficult  one.  "  $4,000,  each"  childy  is  a 
somewhat  more  easy  and  natural  reading,  than  "  $4,000, 
each*'  set  of  children.  This  favors  the  interpretation  adopted 
by  the  Court  below.  "  The  amount"  (viz.  $4,000)  "  herein 
bequeathed  to  the  children  of  my  niece,"  is  a  somewhat  more 
easy  and  natural  reading,  than,  "The  amount,"  (viz.,  the 
several  sums  of  g4,000  each)  "  herein  bequeathed  to  the  chil- 
dren of  my  niece."  This  favors  the  interpretation  rejected 
by  the  Court  below.    There  is,  I  think,  very  near  a  balance. 

And  where  this  is  so,  the  decision  ought,  I  think,  to  be  for 
the  side  most  favored  by  the  law.  And  the  law  in  distribu- 
ting a  man's  property,  puts  his  kin  above  strangers,  however 
helpless  and  needy,  and  worthy  the  latter  may  be.  It  makes 
no  provision  for  strangers.  And  with  the  law,  in  this  respect, 
agrees  nature. 

We  think  that  what  the  Court  told  the  jury,  as  above  sta- 
ted, was  right 

This  also  disposes  of  the  first  request. 

The  second  request  was  abandoned. 
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The  Court  also  told  the  jury,  that  the  legacies  of  (4,0009 
bore  interest  from  the  testator's  deaths 

In  this  we  think  the  Court  was  wrong.  The  legacies  are 
general  They  are  of  "  i2l4,000,"  each,  true  they  are  to  be  paid 
in  certain  bonds,  but  then  they  are  not  of  certain  bonds. 
Calling  on  their  face  for  114,000,  regardless  of  whether  such 
bonds  may  be  worth,  over  or  under,  84,000. 

See  Smith  vs.  Smithy  {at  Macon  Term,  1857.) 

There  must  be  a  new  trial,  then,  unless  the  interest  be  re- 
mitted. 

There  is  another  question  in  this  case  on  which  I  differ 
with  the  other  members  of  the  Court  The  Court  below 
charged  the  jury,  tjiat  "  it  was  the  province  of  the  Court  to 
give  a  legal  construction  to  the  words  of  the  will  of  the  testa* 
tor,  and  that  the  jury  were  bound  to  take  the  construction 
put  upon  the  words  of  the  will  by  the  Courf  I  do  not 
think  that  the  jury  were  so  bound.  I  think  that  the  jury  are 
the  judges  of  the  law,  as  well  as  of  the  fact^  in  all  cases.  I 
will  briefly  state  my  reasons  for  this  opinion. 

The  88th  section  of  the  constitution  of  1777,  contains  these 
words:  "The  jury  shall  be  judges  of  law  as  well  as  of  fact, 
and  shall  not  be  allowed  to  bring  in  a  special  verdict ;  but  if 
all  or  any  of  the  jury  have  any  doubts  concerning  points  of 
law,  they  shall  apply  to  the  bench,  who  shall,  each  of  them, 
in  rotation,  give  their  opinion.'* 

^  The  15th  section  had  said,  that  the  verdict  of  a  special 
jury  was  a  thing  "  from  which  there"  should  "  be  no  ap- 
peal." 

The  18th  section  is  in  these  words :  "  The  special  jury 
shall  be  sworn  to  bring  in  a  verdict  according  to  law,  and  the 
opinion  they  entertain  of  the  evidence ;  provided  it  be  not 
repugnant  to  justice,  equity,  and  conscience,  and  the  rules 
and  regulations  contained  in  this  Constitution  of  which  they 
shall  judge."     fVatk.  Dig.  24. 

As  soon  then  as  the  constitution  of  1777  was  adopted,  the 
•jury  became  the  judges  of  the  law,  as  well  as  of  the  fact,  if 
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they  were  not  so,  before;  and  the  special  jury,  the  judges 
even  of  the  Constitution.     This  must  be  indisputable. 

Was  there  ever  any  charge  made  in  this  Constitution,  in 
this  respect  ? 

The  2d  section  of  the  third  article  of  Ihe  Constitution  of 
1789,  is  in  these  words :  "  The  General  Assembly  shall  point 
out  the  mode  of  correcting  errors  and  appeals,  which  shall 
extend  so  far  as  to  empower  the  judges  to  direct  a  new  trial 
by  jury  within  the  county  where  the  action  originated,  which 
shall  be  final." 

Here  is  a  repeal  of  so  much  of  the  Constitution  of  1777,  as 
made  the  verdict  of  a  special  jury,  a  thing  from  which  there 
could  be  no  appeal ;  here  is  a  grant  to  the  Court  of  the  pow- 
er to  give  one  new  trial ;.  here  the  Court  is  clothed  with  a 
qualified  veto  on  the  power  of  the  jury,  over  the  law  and  the 
fact.  But  it  is  only  a  qualified  one,  the  power  to  judge  of 
the  law,  as  well  as  of  the  fact,  is  not  taken  from  the  jury. 

The  3d  section  of  the  4th  article,  is  in  these  words ;  "Free- 
dom of  the  press  and  trial  by  jury  shall  remain  inviolate." 

**  Trialby  jurjf^  must  mean  such  trial  by  jury  as  was  then 
in  existence.  Subject  to  the  change  wrought  in  it,  by  the 
said  2d  section  of  the  3d  article,,  and  the  trial  by  jury,  then 
in  existence,  was  that  established  by  the  aforesaid  sections  of 
the  Constitution  of  1777.  No  mere  act  of  the  legislature 
could  have  changed  it;  but  none  was  passed  attempting  to 
change  it 

On  the  adoption,t  hen,  of  the  Constitution  of  1789,  the  jury 
still  remained  the  judges  of  the  law,  as  well  as  of  the  fact. 
This,  I  think,  nobody  can  doubt. 

Was  there,  afterwards,  any  further  change  made  in  the 
aforesaid  parts  of  the  Constitution  of  1777? 

In  the  1st  section  of  the  3d  article  of  the  Constitution  of 
1789,  it  is  declared,  that  the  Superior  Courts  shall  have  pow- 
er, "  to  order  new  trials  on  proper  and  legal  grounds."  Here 
is  given  to  the  Court  a  general  veto  on  the  exercise  of  the 
power  over  law  and  fact,  granted  to  the  jury,  which  is  quite 
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an  enlargement  of  the  Court's  former  power.  But  there  is 
nothing  here,  depriving  the  jury  of  their  power  to  judge  of  the 
law,  as  well  as  of  the  fact 

The  5th  section  of  the  4th  article  is  in  these  words:  "Free- 
dom of  the  press  and  trial  by  jury,  as  heretofore  used  in  this 
Siate  shall  remain  inviolate." 

What  sort  ofjury  trial  was  that,  which  was  used  before  the 
time  of  the  Constitution  of  1798?  That  which  was  estab- 
lished by  the  Constitution  of  1777,  modified  by  the  Constitu- 
tion of  1789.  There  could  have  been  no  other.  The  legis- 
lature had  no  power  to  establish  any  other ;  they  had  not 
attempted  to  establish  any  other.  But  that  was  a  sort  in 
which,  the  jury  were  the  judges  of  the  law,  as  well  as  of  the 
fact  This,  then,  was  the  sort  that,  by  the  Constitution  of 
1789,  was  to  remain  "  inviolate.*' 

On  the  adoption  of  the  Constitution  of  1789,  then,  the  jury 
still  remained  the  judges  of  the  law  as  well  as  of  the  fact 
This  I  think  will  not  be  denied. 

Has  there  been  any  change,  in  this  respect,  since  ?  None 
The  provisions  aforesaid  of  the  Constitution  of  1798,  remain 
untouched  No  statute  has  been  passed  attempting  to  touch 
them.  The  legislature  has  not  had  the  power  to  pass  any 
mere  statute  touching  them.  It  has  not  had  any  power  to 
prevent  jury  trial,  as  used  before  the  Constitution  of  1789, 
from  remaining  "  inviolate ;"  and,  therefore,  it  has  not  had 
the  power  to  take  away  from  the  jury  the  right  of  judging  the 
law,  as  well  as  the  fact  The  extent  of  the  power  of  the 
jury,  must  be  of  the  very  essence  ofjury  trial,  and  therefore, 
it  cannot  be,  that  jury  trial  can  remain  "  inviolate,"  if  this 
power  to  judge  of  the  law,  is  abridged. 

But  no  attempt  by  the  legislature,  has  been  made  to 
abridge  it. 

Courts  cannot  make  law;  therefore,  they  are  powerless  to 
abridge  it 

I  say  then  that  the  law  stands,  as  it  stood  on  the  adoption 
of  the  Constitution  of  1798 ;  and,  that  by  the  law  as  it  stood 
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at  that  time,  the  jury  were  the  judges  of  4he  law,  as  well  as 
of  the  fact     Then  they  must  be  so  stilL        ''• 

This  is  a  conchision  which,  it  seems  to  me,  is  absolutely 
,  necessary^  from  the  premises. 

But  indeed  the  same  conclusion  is  to  be  drawn  ffcgn  the 
common  law.  Every  body  admits,  that  by  the  c^mmonlaw 
the  jury  have  the  right  to  bring  in  a  general  verdict 

.  Oi  necessity  yX\iQn  J  they  must  have  the  right  to  judge  of  the 
law,  as  well  as  of  the  fact 

That  they  have  the  right  to  judge  of  the  law,  as  well  as  of 
the  fact  Blackstone,  Coke,  Littleton,  are  all  agreed.  3  Black. 
Com.  378  ;  Coke  Litt.  Sec.  368,  and  Comments. 

These  are  my  reasons  for  thinking  the  jury  the  judges  of 
the  law  as  well  as  of  the  fact 

Judgment  modified. 


WiNOPiELD  W.  LiviNGSTOu,  plaiutiflf  in  error,  vs.  John  Liv- 
ingston, defendant  in  error. 

[1.]  A  certiorari  may  lie  under  the  Constitution  and  the  old  law,  although,  not 
provided  for,  by  any  Act  of  the  Legislature. 

(2.]  Certiorari  lies  for  error  committed  in  a  habeas  corpus  case  before  the  Jus- 
tices of  the  Inferior  Court. 

[3.]  In  habeas  corpus  cslbcs  before  the  Justices  of  the  Inferior  Court,  the  Court 

does  not  expire  with  the  delivery  of  the  judgment,  but  remains  in  existence, 

and  subject  to  certiorari. 
[4.]  A  writ  of  error  lies  for  either  party,  in  a  lutbeas  corpus  case  growing  out  of 

an  imprisonment  for  contempt,  under  the  Act  of  1S21,   for  the   restoration  of 

the  possession  of  personal  property. 

Certiorari,  in  Chattahoochee  Superior  Court.     Decision  by 
Judge  KiDDoo,  November  24th,  1857. 

This  case  came  on  upon  exceptions  to  a  decision  of  Judge 
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Kiddoo,  overruling  a  motion  to  dismiss  a  writ  oi  certiorari 
which  had  been  issued  underthe  following  circumstances: 

John  Livingston,  the  defendant  in  error,  on  the  1st  of  Jan- 
uary, 1557,  sued  out  a  possessory  warrant  before  Mark  A; 
Geoj^e,  one  of  the  Justices  of  the  Inferior  Court,  against 
Wingfield  W.  Livingston,  the  plaintiff  in  error,  for  the  recove- 
ry of  two  negro  slaves;  and  upon  the  hearing  of  the  case,  it 
was  ordered  that  W.  W.  Livingston  should  deliver  the  two 
negro  slaves  to  John  Livingston,  or  in  default,  should  be  com- 
mitted to  jail  until  he  should  so  deliver  them  up.  W.  W. 
Livingston  having  failed  to  deliver  up  the  negroes,  was  duly 
committed  to  jail  by  a  mittinruis  under  the  hand  and  seal  of 
Mark  A.  George,  Esq. 

On  the  9th  of  January,  1857,  Wingfield  W.Livingston  sued 
out  a  writ  of  habeas  corpus,  under  the  order  or  fiat  of  one  of 
the  Justices  of  the  Inferior  Court,  and  upon  the  writ  of  ha- 
beas corpus  coming  up  for  trial,  the  Inferior  Court  dicha^ed 
Wingfield  W.  Livingston  fromjaiL  John  Livingston,  there- 
upon, presented  a  petition  to  David  Kiddoo,  the  Judge  of  the 
Superior  Court,  setting  out  the  facts  above  stated,  and  pray- 
ing for  a  writ  of  certiorari  directed  to  the  Justices  of  the  In- 
ferior Court,  and  the  clerk  of  that  Court,  requiring  them  to 
certify  and  send  up  the  proceedings  had  in  the  habeas  cor- 
pus  cause,  at  the  next  Superior  Court,  and  that  the  order  of 
the  Justices  of  the  Inferior  Court  discharging  Wingfield  W. 
Livingston  from  jail  might  be  annulled.  A  writ  of  certiorari 
was  accordingly  issued  on  the  28th  of  February,  1857. 

Upon  the  writ  of  certiorari  coming  on  for  trial,  on  the  24th 
day  of  November,  1857,  before  David  Kiddoo,  the  Judge  of 
the  Superior  Court,  the  counsel  for  the  defendants  moved  to 
dismiss  the  writ  upon  the  following  grounds : 

1st  Because  a  certiorari  is  a  creature  of  our  Legislature 
and  cannot  be  executed  beyond  the  permission  of  the  same. 

2d.  The  writ  of  habeas  corpus  being  a  protection  of  liber- 
ty, its  judgment  is  conclusive. 
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3d.  The  forum  rendering  the  verdict  is  one  of  original  ju- 
risdiction, and  its  decision  cannot  be  reversed. 

4tb.  The  plaintiff's  remedy  was  to  sue  out  another  posses- 
sory warrant 

5th.  This  Court  cannot  pass  any  legal  judgment  in  this 
cause  which  can  be  executed. 

6fh.  The  Inferior  Court  only  represents  the  Judge  of  the 
Superior  Court  when  sitting  as  a  Habeas  Corpus  Court, 

7lh.  The  comraitnieut  was  for  acontempt,  and  therefore,  a 
criminal  proceeding,  and  the  State  cannot  bring  up  such  a 
cause. 

8th.  That  the  judgment  of  the  habeas  corpus  tribunal  is  an 
executed  judgment. 

The  Court,  however,  overruled  the  motion  to  dismiss  on 
all  the  grounds  taken.  To  this  decision  the  defendant  ex- 
cepted, and  assigned  as  error  all  the  above  grounds. 

W.  S.  Johnson  ;  and  McCoy  &  Hawkins,  for  plaintiff  in 
error. 

Thomas,  for  defendant  in  error. 

By  the  Court. — Benning,  J.  deUvering  the  opinion. 

Was  the  judgment  overruling  the  motion  to  dismiss  the 
certiorariy  right  ? 

The  first  ground  of  the  motion  was,  "  Because  a  certiorari 
is  a  creature  of  our  Legislature,  and  cannot  be  carried  be- 
yond the  provisions  of  the  same." 

It  is  understood,  that  the  meaning  of  this,  is,  that  none  of 
the  Acts  of  the  Legislature,  relating  to  certiorari  extend  to  a 
habeas  corpus  case  like  the  present ;  and  that  there  cannot 
be  a  certiorari  in  any  case  unless  there  is  some  Act  of  the 
Legislature  to  authorize  it  in  that  case. 

The  first  of  these  two  propositions,  may  be  admitted,  but 
the  second  is  denied.  The  Constitution,  itself^  gives  the  cer- 
tiorari.     It  says,  that  the  Superior  Courts  "shall  have  pow- 
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er  to  correct  errors  in  inferior  judicatories,  by  writ  of  certio- 
rariP     Under  this  grant  of  power,  the  Superior  Courts  might 
have  issued  writs  of  certiorari  before  any  of  the  Acts  of  the 
Legislature  as  to  cer/zoran  was  passed ;  they  might  now  is- 
sue writs  of  certiorari,  if  no  such  Acts  had  ever  been  passed. 

In  that  case  the  law  to  be  resorted  to,  for  regulating  the 
proceedings,  would  be  the  old  law — mainly  the  old  law  rela- 
ting to  writs  of  error;  for  every  writ  of  error  at  common  law, 
included  a  certiorari.  That  writ  was  at  once,  a  certiorari  and 
a  commission — at  once  an  order  to  certify  a  case  to  a  partic- 
ular tribunal;  and  a  commission  to  that  tribunal,  to  hear  and 
determine  the  matters  of  error,  contained  in  the  case.  See 
Davis  vs.  Rodge7\s,  decided  at  •dtlanta,  *>^iig.y  lS57.  22  G.R. 

The  Court  to  which  this  writ  of  cer/20?*cfn  was  directed, 
was  the  Inferior  Court,  or  the  Justices  of  the  Inferior  Court. 
Such  a  Court,  as  compared  with  the  Superior  Courts  is  an 
"inferior  judicatory."  1st,  Its  jurisdiction  is  as  nothing, 
compared  with  that  of  the  Superior  Courts.  2d,  It  is  the 
creature  of  the  Legislature,  and  the  power  of  the  Legislature 
to  create  Courts,  does  not  extend  to  the  creation  of  any 
Courts,  except  Courts  of  a  lower  dignity  than  that  of  the  Su- 
perior Courts.  This,  I  think,  has  been  the  uniform  interpre- 
tation of  the  first  sentence  of  the  third  article  of  the  Consti- 
tution. 

[1.]  We  think,  then,*  that  the  first  ground  of  the  motion, 
w^sfinsufiicient. 

[2.]  The  grant  of  power,  is,  "  to  correct  errors."  "  Er- 
rors" is  a  general  term,  and  therefore,  it  must  embrace  errors 
committed  in  a  habeas  corpus  case,  as  well  as  those  commit- 
ted in  other  cases.  Besides,  the  judgment  in  a  habeas  cor- 
pus case,  might  be  adverse  to  the  plaintiff  In  case  it  were 
there  might  be  a  different  opinion,  as  to  whether,  "the  wrii 
of  habeas  corpus  was  a  protection  of  liberty." 

We  think,  then,  that  there  was  nothing  in  the  second 
ground. 
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Obviously,  we  may  say  the  same,  of  the  third  and  fourth 

grounds. 

The  fifth  ground  was,  ^  That  this  Court  cannot  pass  any 
judgment  in  the  case,  which  can  be  executed." 

It  is  said  that  as  soon  as  Vl  habeas  corpus  Court  of  this  kiud 
renders  its  judgment,  it  expires ;  and,  therefore,  that  there  is, 
then,  no  Court  which  the  certiorari  can  be  directed  to,  or 
which  can  execute  the  judgment  of  the  Superior  Court  ren- 
dered on  the  certified  case. 

But  why  should  it  be  admitted,  that  this  Habeas  Corpus 
Court  expires  with  its  judgment?  The  statute  is  silent,  as 
to  when  it  is  to  expire.  If  it  expires  with  its  judgment,  of 
what  value  will  the  judgment  be?  Suppose  the  Sheriff  dis- 
regards the  judgment,  what  tribunal  is  there  to  make  him  do 
his  duty  ?  None.  See  Taylor  vs.  Gay,  20  Ga.  R. ;  March- 
man  vs.  Toddy  15  Ga.R. 

It  is  true,  that  Heard  vs.  Heardy  18  Ga.  i?.,  seems  in  con- 
flict with  these  two  cases ;  but  first,  that  case  might  have  been 
put  upon  another  ground;  there  were  no  merits  in  it;  2dly, 
it  did  not  pretend  to  overrule  Marchman  vs.  Toddy  and  if  it 
had,  it  wouldjitself,  have  in  turn,  been  overruled  by  Taylor 

vs.  Gay. 

[3.]  We  think  it  not  true,  then,  that  i\\\s  habeas  corpus 
Court  expires  with  its  judgment  We  think  the  Court  still 
remains  in  existence  to  superintend  the  execution  of  that 
judgment,  and  therefore,  that  there  is  still  in  existence  a  tri- 
bunal to  be  reached  by  a  certiorari. 

Hence,  the  fifth  ground  is  in  our  opinion  insufficient. 

There  is  nothing  in  the  sixth  ground. 

[4.]  Nor  in  the  seventh.  In  a  rule  against  the  Sheriff,  ei- 
ther party  may  except,  and  have  a  writ  of  error.  This  has,  re- 
peatedly been  held  by  this  Court  And  that  is  as  much  "  a 
criminal  proceeding,"  as  this  is;  so  as  to  proceedings  on  for- 
feited bonds  in  criminal  cases. 

The  truth  is,  that  a  commitment  under  the  Act  of  1821,  is 
purely  remedial.     It  is  for  the  exclusive  benefit  of  the  plain- 
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tiff  in  the  proceeding.  Cobb,  591-2.  The  State  has  no  con- 
cern with  it. 

The  eighth  and  last  ground,  was,  that  ^4he  judgment  of  the 
habeas  corptis  tribunal,  was  an  executed  judgment'' 

True,  that  judgment  annulled  the  commitment,  and  thus 
deprived  the  Sheriff  of  authority  longer  to  hold  his  prisoner. 
But  a  judgment  reversing  that  judgment,  would  revive  the 
commitment,  and  thus  restore  authority  to  the  Sheriff,  to  re- 
take, and  to  hold,  the  prisoner. 

We  think,  then,  that  there  is  nothing  in  this  ground. 

Upon  the  whole  therefore  we  affirm  the  judgment  of  the 
Court 

Judgment  affirmed. 


John  Doe  ex  dem.  David  Mathis,  and  James  M.  Whartox, 
plaintiff  in  error,  vs.  Richard  Roe  casual  ejector,  and 
William  B.  Colbert,  defendants  in  error. 

[1.]  The  party  who  took  out  the  commission  to  examine  a  witness  was  in  the 
next  room  to  that  in  which  the  Commissioners  were  executing  the  conimic- 
sion,  and  was  so  known  to  be.  by  the  witness.  The  door  between  the  two 
rooms  was  open. 

IleUL,  That  this  vitiated  the  execution  of  the  commission. 

[2.]  The  answers  to  interrogatories  were  headed  with  a  case  different  from  UmA 
stated  in  the  questions  and  commission,  but  there  appeared  enough  to  show 
that  the  answers,  were  really  intended  for  this  latter  case. 

Hdd^  That  they  might  be  read  in  the  latter  case. 

[3.]  After  the  close  of  the  argument  to  the  jury,  the  jCourt  allowed  the  defdMl* 
ant  to  introduce  further  evidence  on  the  subject  oime^iu  profits.  The  pUuii* 
tiff  expressed  no  surprise,  asked  for  no  continuance.  The  verdict  was  for 
the  defendant  generally. 

Hdd^  That  the  Court  committed  no  error;  certainly  none  of  which  the  plain- 
tifl«  could  complain. 
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Ejectment  from  Stewart  county.  Tried  before  Judge  Kid- 
Doo,  October  24lh,  1857. 

This  case  came  on  upon  exceptions  to  the  rulings,  by  the 
Judge  of  the  Superior  Court,  admitting  certain  evidence  and 
documents  upon  the  trial  in  the  Court  below. 

The  plaintiff  at  the  trial  introduced  a  witness  who  testi- 
fied that  the  defendant  took  possession  of  the  land  (the  sub- 
ject of  the  action,)  in  1854  or  1855,  and  that  he  had  retain- 
ed it  ever  since.  He  also  introduced  a  copy  grant  of  the 
land,  which  was  to  "  David  Mathis  of  Dodge's  district,  Ap- 
pling county,"  and  certain  deeds  ^under  which  he  claimed 
(itle  to  the  land,  viz:  a  deed  dated  in  1852, of  David  Mathis 
of  Hamilton  county,  Florida,  to  Jesse  Mobley — a  deed  from 
Jesse  Mobley  to  Seaborn  Hall — a  deed  from  Seaborn  Hall  to 
James  M.  Wharton. 

Plaintiff  then  closed. 

The  defendant  introduced  a  witness  named  Smith,  who 
testified  (among  other  things)  that  he  acted  as  Commissioner 
in  executing  a  set  of  interrogatories  in  the  case  in  which 
Bunyan  Mathis  was  the  witness ;  and  that  he  did  this  at  the 
request  of  Samuel  W.  Molder,  (who  was  stated  to  be  war- 
rantor to  the  defendant  of  the  land  in  question.) 

'*  That  Molder  and  the  witness  and  the  commissioners  were 
in  a  room  together,  that  Molder  conversed  with  the  witness 
about  the  case,  and  his  testimony ;  that  when  the  commis- 
sioners commenced  taking  down  the  testimony  of  the  wit- 
ness, Molder  walked  into  another  room  in  the  same  house, 
the  door  of  the  room  in  which  witness  was  opening  into  the 
room  where  Molder  v^ent,  and  remained  open  all  the  time  ; 
that  when  the  commissioners  'got  through  taking  dotvn  the 
testimony  of  said  Mathis,  Molder  came  back  into  the  room 
where  they  were."  The  witness  also  testified  that  he  knew 
the  reputation  of  Bunyan  Mathis  for  truth  in  the  neighbor* 
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hood  where  he  lived,  and  that  he  would  not  believe  him  on 
his  oath  in  a  Court  of  Justica 

The  following  note  was  made  by  the  Judge  on  the  mai^;iD. 
of  the  record  opposite  this  testimony.    "  The  Court's  recollec- 
tion is  that  the  commissioners  and  witness  went  into  a  room^ 
and  that  Molder^  though  he  had  conversed  with  witness,  did 
not  enter  the  room  till  the  interrogatories  were  executed^ — 

D.  K.,  J.  &  a  p.  a" 

This  witness  also  testified  that  he  had  been  living  in  Ham- 
ilton  county,  Florida,  ten  years,  and  for  three  years,  had  been 
tax  assessor  and  collector,  for  the  county,  and  that  he  had 
never  known  any  man  living  there  named  David  Mathis, 
but  had  known  a  man  living  there  named  Bunyan  Mathis. 

The  defendant  then  offered  in  evidence  the  answers  of 
Bunyan  Mathis  to  certain  interrogatories.  To  the  reading 
of  these,  the  plaintiffs  counsel  objected  on  the  ground  that 
Samuel  W.  Molder  was  present  at  the  time  of  their  execu- 
tion as  testified  to  by  Smith  one  of  the  commissioners.  This 
objection  was  overruled  by  the  Court  and  the  plaintiff^s  coun* 
sel  excepted. 

After  reading  the  evidence  of  several  of  the  witnesses,  the 
defendant's  counsel  offered  to  read  in  evidence  to  the  jury  the 
answers  of  John  G.  Smith  to  certain  interrogatories.  To 
this  the  plaintiffs  counsel  objected,  on  the  ground  that  it  ap- 
peared by  the  answers  that  the  interrogatories  were  taken  out 
and  executed  in  another  case  then  pending  in  that  Court,  as- 
they  were  headed  with  the  title  of  that  other  cause.  The 
Court  overruled  this  objection,  and  the  plaintiffs  counsel 
excepted. 

The  following  note  appeared  on  the'  margin  of  the  record,, 
made  by  the  Judge  of  the  Superior  Court — ^^  Notwithstand- 
ing the  misstatement  in  one  place,  (here  was  evidence  ap- 
pearing on  the  same,  that  they  belonged  to  this  case. 

DAVID  KIDDOO,  J.  S.  C.  >.  C' 
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Defendant's  counsel  having  closed  his  case,  the  plaintiff's 
counsel  (having  no  more  evidence)  opened  the  case  to  the 
jury,  insisting  (among  other  things)  that  defendant  was  not 
entitled  to  anything  for  improvements,  as  he  had  not  shown 
any  written  title  or  deed  to  the  premises  in  dispute. 

The  ai^ument  before  the  jury  having  been  closed,  both  by 
counsel  for  the  plaintiff  and  defendant,  and  when  the  Court 
was  about  commencing  to  charge  the  jury,  defendant's  coun- 
sel moved  to  introduce  in  evidence  to  the  jury  certain  deeds ; 
one  of  the  counsel  for  the  defendant  stating  that  he  had  said 
deeds  in  his  possession  at  the  beginning  of  the  case,  intend- 
ing to  introduce  them  in  evidence  to  the  jury,  but  had  omit- 
ted to  do  so,  and  still  had  the  deeds  in  bis  possession. 

The  following  note  appeared  on  the  margin  of  the  record 
made  by  the  Judge :  "  Court  thinks  forgotten,  as  well  as  omit- 
ted. D.  K.,  J.  s.  a  p.  G" 

The  plainti^s  counsel  objected  to  the  admission  of  these 
deeds  in  evidence  to  the  jury.  The  Court  overruled  this 
objection,  and  allowed  the  deeds  to  go  in  evidence  to  the 
jury. 

Defendant's  counsel  then  introduced  ii)  evidence  to  the 
jury,  a  deed  of  the  lot  of  land  from  Jeffrey  Barksdale  to  John 
Barksdale,  a  deed  from  John  Barksdale  to  Samuel  W.  Molder, 
and  a  deed  from  Samuel  W.  Molder  to  the  defendant,  Wil- 
liam B.  Colbert.  Plaintiff's  counsel  then  and  there  except- 
ing. 

■ 

The  jury  found  for  the  defendant ;  and  plaintiff  filed  his 
bill  of  exceptions,  saying  that  the  Court  erred : 

1st  In  not  rejecting  the  answers  of  Bunyan  Mathis  to 
certain  interrogatories  and  in  allowing  said  answers  to  be 
read  in  evidence  to  the  jury," 

2d.  In  permitting  the  answers  of  John  G.  Smith  to  certain 
interrogatories  to  be  read  in  evidence  to  the  jury. 

3d.  In    allowing   the   deeds   from  Jeffrey   Barksdale  to 
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John  Barksdale,  from  John  Barksdale  lo  Samuel  W.  Molder, 
and  from  Samuel  W.  Molder  to  William  B.  Colbert,  to  be 
introduced  and  read  in  evidence  to  the  jury  after  the  argu- 
ment of  counsel  before  the  jiiry  had  been  closed,  and  when 
the  Court  was  about  commencing  to  charge  the  jury  in  said 
case. 

4th.  In  allowing  evidence  to  go  before  the  jury  after  argu- 
ment of  counsel  and  when  the  Court  was  about  charging 
the  jury,  it  had  been  announced  by  counsel  for  plaintiff  in 
their  opening  speech  to  the  jury  that  defendants  had  exhib- 
ited no  written  title  or  deed  to  the  premises  in  dispute,  and 
were  not  on  that  ground  entitled  to  anything  for  improve- 
ments. 

Tucker  &  Beall,  for  plaintiff  in  error. 

B.  S.  WoRRiLL,  and  Jas.  Johnson,  for  defendant  in  error. 

By  the  Court. — Bennino,  J.  delivering  the  opinion. 

The  tenant  claimed  under >Iolder  by  a  deed  with  warran- 
ty. Molder  was  taking  part  in  preparing  the  defence.  Mol- 
der, therefore,  bore  towards  the  case  a  relation  of  the  same 
sort,  as  that  borne  by  the  tenant  Therefore,  whatever  would, 
if  done  by  the  tenant,  vitiate  the  execution  of  interrogato- 
ries would,  if  done  by  Molder,  equally  vitiate  the  execution 
of  the  interrogatories. 

[1.]  Did  what  was  done  by  Molder  in  this  case  vitiate  the 
execution  of  the  interrogatories  for  Bunyan  Mathis  ?  The 
Court  below  thought  that  it  did  not,  but  we  think  that  it 
did. 

Molder  was  within  ear-shot  of  the  witness,  and  no  doubt, 
known  so  to  be  by  the  witness.  He  had  conversed  with  the 
witness  about  the  case,  and  about  his  testimony ;  that  13, 
the  witness  had  told  him  what  he  would  swear  tow  His 
position  in  the  adjacent  room,  was  a  good  one  to  enable  him 
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to  have  the  pledge  redeemed.  The  case  is  in  no  respect  dif- 
ferent, so  far  as  principle  is  concerned,  from  what  it  would 
have  been  if  Molder  had  been  in  the  room  itself  in  which 
the  testimony  was  being  taken.     See  19  Ga.  R,  630. 

We  think  then,  that  the  Court  erred  in  not  rejecting  the 
interrogatories  of  Bunyan  Mathis,  Does  it  follow  that  we 
ought  to  grant  a  new  trial  ?  This  question  will  be  considered 
in  conclusion. 

The  next  exception  was  to  the  decision  allowing  the  in- 
terrogatories to  John  G.  Smith  to  be  read  to  the  jury. 

The  objection  to  these  was,  that  the  case  stated  at  the  head 
of  the  answers,  was  not  the  same  as  the  case  on  trial.  The 
difference  being,  that  in  the  case  on  trial,  the  tenant  was 
Colbert,  in  the  case  as  stated  at  the  head  of  the  answers,  the 
tenant  was  Brooks.  But  the  Judge  certifies  that  there  was 
evidence  appearing  on  the  answers,  that  they  belonged  to 
the  case  on  trial. 

The  questions  it  seems  were  in  the  right  case.  If  the  an- 
swers were  answers  to  those  questions,  they,  we  may  pre- 
sume, were  also  in  the  right  case,  whether  headed  so  or  not. 

[2.]  We  see  nothing  in  this  objection. 

The  Court  allowed  the  defendant  to  lay  evidence  before 
tfie  jury  after  the  close  of  the  argument  lo  the  jury  on  both 
sides.  This  was  excepted  to  by  the  plaintiflPs  counsel,  but 
they  expressed  no  surprise  at  the  evidence.  They  asked  for 
no  continuance  to  enable  them  to  meet  the  evidenca 

[3.]  This  being  so,  we  think  that  there  is  nothing  that 
they  can  complain  of  in  the  decision.  The  subject  of  the 
order  and  mode  of  introduction  of  testimony  is  one  commit- 
ted to  the  discretion  of  the  Court.  We  see  no  abuse  of  thai 
discretion  here. 

Besides  this  evidence  had  no  effect.  It  was  offered  as  an 
answer  to  the  demand  of  the  plaintiff  for  mesne  profits  ;  the 
verdict  was  for  the  defendant  generally. 

This  disposes  of  all  the  exceptions — only  one  of  which, 
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ba»  been  found  to  be  good,  that,  to  the  admission  of  BuByaa 
M athis's  interrogatories. 

Ought  we  to  grant  a  new  trial  on  the  score  of  the  improper 
admission  of  these  interrogatories  ?  The  defendant's  coun- 
sel says  not  He  says  that  there  was  evidence  enough  over 
and  above  these  interrogatories  to  have  required  the  verdict 
to  be  as  it  was  ;  and  that  as  there  was  no  motion  fox  a  new 
trial,  the  case  does  not  fall  within  the  new  trial  Act  of  1854, 
and  therefore,  that  this  Court  must  be  governed  by  the  com- 
mon law  rule,  which  forbids  a  verdict  to  be  disturbed  on  the 
ground  of  illegal  evidence,  if  there  was  sufficient  l^;al  evi- 
dence.   . 

This  we  think  is  a  good  ailment,  if  it  be  true  that  there 
was  enough  evidence  over  and  above  these  interrogatories  to 
require  this  verdict 

Is  that  true  ? 

The  plaintiff's  own  evidence  showed  that  he  claimed  un- 
der David  Mathis  who  in  his  deed  made  in  1852,  described 
himself  as  of  Hamilton  county,  Florida. 

The  grant  was  to  "  David  Mathis  of  Dodge's  district,  Ap- 
pling county."  The  testimony  of  several  witnesses  takeft 
together  traced  up  this  David  Mathis  to  the  time  of  the  suit; 
and  showed  him  from  1826,  or  1828,  a  citizen  of  some  plaoe 
in  Geoi^ia.  It  could  not  be,,  therefore,  that  it  was  he,  who 
was  the  David  Mathis  of  Hamilton  county,  Florida,  in  1853, 
who  made  the  deed  under  which  the  plaintiff  claimed.  It 
follows  that  that  deed  could  convey  no  title. 

Now  the  evidence,  exclusive  of  Bunyan  Mathis's  inter- 
rogatories shows  this. 

And  this  is  enough  to  require  of  the  jury  to  find  for  the 
defendant 

We  think  then,  that  the  counsel  for  the  defendant  is  right 
in  insisting  that  there  ought  not,  on  the  ground  of  ihe  ad- 
mission of  this  evidence,  to  be  a  new  trial 

So  we  affirm  the  decision  of  the  Court  below. 

Judgment  affirmed. 
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EDBnncD  C.  Corbbtt,  plaintiff  in  error,  va  The  State  of 

Georgia,  defendant  in  error. 

|1.]  The  Superior  Courts  in  this  State  have  the  same  power,  in  relation  to  bail 
in  criminal  cases,  as  the  Courts  of  King's  Bench  in  England. 

[2.]  The  Court  of  King's  Bench  in  England,  and  the  Superior  Courts  in  this 
State,  have  the  power  to  grant  bail  in  all  bailable  cases,  nntil  the  accused  ia 
in  ezeeotioa. 

Indictment  for  foigery,  from  Muscogee  county.  Decided 
by  Judge  Wobrill,  in  November  Term,  1857. 

Bail  after  verdict  of  guilty. 

A  true  bill  was  found  against  Edmund  C.  Corbett,  charged 
with  demanding  payment  of  a  forged  note.  Corbett  gave  a 
bond  with  ample  sureties,  as  required  by  the  Court,  to  appear 
and  abide  the  judgment  of  the  Court  Upon  the  trial,  at 
November  Term,  1857,  the  jury  returned  a  verdict  of  guilty 
against  Corbett,  and  upon  the  return  of  this  verdict,  the  Judge 
ordered  him  into  the  custody  of  the  Sheriff  To  this  order 
Corbett  and  his  sureties  objected.  After  this  order,  and 
during  the  pending  of  a  motion  in  arrest  of  judgment,  Cor- 
bett moved  the  Court  to  be  admitted  to  bail,  offering  t6  give 
a  bond  to  any  amount  the  Court  might  require,  with  good 
sureties.  This  motion  the  Court  refused,  on  the  ground  that 
the  case  was  not  bailable  at  law  after  a  verdict  of  guilty  had 
been  rendered. 

To  this  order  and  decision  Corbett  by  his  counsel  excepted. 

Holt  &  Hutchins  ;  Wellborn,  Johnson  &  Sloan  ;  Ram- 
sat  &  Carithebs,  for  plaintiff  in  error. 

SoL  Gen.  Olfveb;  and  Doughebtt,  contra.  ^ 

By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

[1.]  It  nevethas  been  doubted  but  that  the  Superior  Courts 
in  this  State  have  th^same  power,  in  relation  to  bail  in  crimi- 
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nal  cases,  as  the  Court  of  King's  Bench  in  England.  And 
it  seems  that  that  Court  may,  in  its  discretion,  admit  to  bail 
persons  attainted  of  felony,  or  convicted  thereof,  by  verdict  gen- 
eral or  special,  where  there  is  some  special  motive  to  induce  the 
Court  to  grant  it  And  this  power  continues  until  the  person  is 
in  execution^  or  punished  with  imprisonment  fortheoffenca 

It  will  be  readily  pefceived,  that  it  is  impossible  for  this 
Court  to  specify  the  circumstances  which  will  authorize  the 
Court  to  act  Each  case  must  depend  on  its  own  merits. 
We  will  cite  the  examples  which  are  mentioned  in  the  books, 
by  way  of  illustration. 

If  one  be  convicted  of  felony,  upon  evidence,  by  which  it 
plainly  appears  to  the  Coilirt  that  he  is  notguilty  of  the  crime, 
or  where  the  prisoner  may  be  in  danger  of  losing  his  life, 
either  by  famine  or  dangerous  distemper,  unless  he  be  bailM, 
in  such  cases  the  authorities  are,  that  the  Court  will  admit 
to  bail  after  verdict 

[2.]  In  short,  the  law  is  this:  The  Court  has  the  power  to 
grant  bail  in  all  bailable  cases,  until  the  accused  is  in  exe- 
cution. But  this  discretion  must  be  exercised  or  refused  in 
each  particular  case,  according  to  the  &cts  which  attend  it 

Understanding  the  judgment  as  we  do,  that  the  Court  based 
its  decision  upon  the  want  of  power  in  the  Court  to  admit 
to  bail  in  an  infamous  crime,  after  verdict,  we  reverse  the 
judgment,  for  the  purpose  of  settling  the  law,  as  we  under- 
stand it 

The  whole  subject  is  under  the  control  of  the  Court  It 
may  order  a  new  bond,  or  the  old  bond  to  be  strengthened. 
The  end  being,  not  punishment  before  final  judgment,  but 
security  that  the  offender  shall  not  escape.  In  many  oa- 
ses, ample  bail  would,  perhaps,  afford  better  security  than  the 
four  ^alls  of  one  of  our  rickety  jails — ^but  few  of  which  are 
proof  against  internal  and  external  assaults,  and  still  fewer, 
to  the  golden  key  which  unlocks  prisons  at  pleasure.  AYld 
the  punitory  power  of  the  law  never  will  be  fuUy  felt,  unftt'  a 
criminal  jail  for  each  Judicial  Circuit  is  constructed— 4>lttli 
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and  occupied,  or  otherwise  guarded — after  the  fashion  of  the 
most  improved  city  prisons. 

In  this  very  case,  at  this  Term,  this  Court  has,  by  its  solemn 
judgment,  pronounced  that  Corbett  was  illegally  convictecj* 
And  thai;  the  judgment  of  the  Court,  upon  the  verdict  find- 
ing him  guilty,  should  have  been  arrested,  upon  the  ground^ 
that  the  indictment  charged  no  ofienoe,  under  the  penal  code. 
Did  the  law  make  it  imperative  upon  the  Court  to  incarce- 
lale  Corbett  before  his  rights  were  finally  adjudicated  ?  We 
think  not 


Judgment  reversed. 


r 


Thomas  Stocks,  and  others,  plaintiffs  in  error,  vs.  William 
P.  YoNGE,  and  others,  defendants  in  error. 

Wben,  vpon  application  fbr  that  purpose,  the  Chancellor  refuses  to  grant  an 
order,  taking  a  bill  pro  eonfesso^  and  this  Court  can  see  sufficient  reasons  in 
the  record  to  justify  his  refusal,  the  Court  is  bound  to  affirm  his  judgment, 
whether  it  be  the  reason  that  influenced  his  decision  or  not. 

■ 

In  Equky,  from  Muscogee  county.  Decided  by  Judge  Wqb- 
BILL,  May  Term,  1857. 

The  bill  of  exceptions  in  this  case  was  filed  against  the 
decision  in  the  Court  below,  refusing  to  take  a  bill  pro  con- 
/essOy  as  against  Seaborn  Jones,  one  of  the  defendants  thereto, 
under  the  following  circumstances : 

At  May  Term,  1856,  an  agreement,  which  was  entered  on 
the  minutes  and  made  an  order  of  Court,  was  entered  into 
between  the  counsel  for  the  parties,  that  the  defendants 
should,  at  the  next  term  of  the  Court,  plead  or  demur  to  the 
bill,  and  that  if  the  pleas  or  demurrer  or  both  were  overruled, 
then,  that  the  defendant  should,  within  five  days  thereafter. 
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file  a  full  and  complete  answer  to  the  bill,  and  the  case  set 
down  for  trial  at  the  same  term.  At  the  following  Term,  in 
December,  1856,  a  demurrer  was  filed  to  the  bill,  which  was 
overruled,  but  no  answers  were  filed  according  to  the  terms 
of  the  agreement.  At  the  May  Term,  1857,  exceptions  were 
taken  to  the  answer  of  Seaborn  Jones,  one  of  the  defendants, 
which  exceptions  were  sustained  by  the  Court,  and  the  de- 
fendant ordered  to  "  answer  the  exceptions  by  jury  hours  on 
Thursday  next*'  This  order  bore  date,  on  the  record,  the 
19th  day  of  June,  1857,  but  from  the  certificate  of  the  Cleik 
of  the  Superior  Court  at  the  foot  of  the  docket,  it  appeared 
that  the  Court  adjourned  its  May  Term  on  the  13th  day  of 
June,  1857,  so  that  the  date  of  the  order,  as  it  appeared  on 
the  record,  must  have  been  wrong. 

During  the  same  Term,  the  plaintiffs  moved  the  Court  to 
take  the  bill  pro  cor\fessOj  as  against  Seaborn  Jones,  on  the 
ground  that  he  had  not  filed  a  full  and  complete  answer  to 
the  same,  as  required  by  the  agreement  which  had  been  made 
an  order  of  the  Court  in  May  Term,  1856.  The  Court  re- 
fused to  grant  this  motion,  and  to  this  decision  the  plaintiffii 
excepted. 

William  Douohertt,  for  plaintiflSs  in  error. 

JoNss  &  Jones,  contra. 

Judge  Bennino  having  been  formerly  of  counsel  in  this 
case,  did  not  preside. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  is  a  bill  in  equity  which  has  been  pending  in  Mus- 
cogee county  for  many  years.  At  the  June  Term,  1856,  of 
said  Court,  it  was  agreed  by  counsel  in  the  case,  that  the  de- 
fendants should  have  until  the  first  day  of  the  next  T^m  te 
demur  or  plead  to  the  bill  as  amended,  and  if  the  sameshoiild 
be  overruled,  that  then,  within  five  days  after  the  dedsiMi 
was  made,  the  defendants  were  to  file  ^  a  full  and  eodtj^ble 
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answer*'  to  the  bill  as  amended ;  the  complainants  were  to 
file  a  replication  to  the  answer,  and  the  case  to  stand  for  tri- 
al at  that  Term,  and  on  failure  to  file  said  answer,  it  was  to 
be  the  privilege  of  the  complainants  to  take  the  bill  as  con- 
fessed, if  they  saw  fit  to  do  so. 

On  the  13th  day  of  December,  1856,  that  being  the  next 
Term  of  the  Court,  it  seems  that  a  demurrer  was  filed,  and 
overruled  by  the  Court;  and  it  does  not  appear  that  any  oth- 
er or  further  proceedings  were  had  at  that  time. 

Now,  the  bill  of  exceptions  states,  that  at  the  May  Term, 
1857,  of  said  Court,  **and  on  a  certain  day  in  said  Court," 
without  designating  the  day,  a  motion  was  made  to  take  said 
bill  as  confessed,  against  Seaborn  Jones,  one  of  the  defend- 
ants, and  proceed  to  trial,  inasmuch  as  the  said  defendant 
had  not  filed  a  full  and  complete  answer,  as  he  was  required 
to  do  by  the  agreement  at  May  Term,  1856,  already  referred 
to.  The  Court  refused  to  grant  the  order,  and  that  decision 
is  brought  up  to  this  Court  by  writ  of  error,  and  the  same  is 
now  assigned  as  error.  No  reason  is  given  by  the  Court  for 
refusing  to  grant  the  order.  But  to  obtain  a  reversal,  the 
complainants'  solicitor  relies,  with  confidence,  upon  the  judg- 
ment of  the  Court  itself,  and  of  record,  to  show  that  the  an- 
swers of  the  defendant  was  not  ^'  full  and  complete,''  and 
that  therefore,  according  to  the  agreement,  he  was  entitled 
to  his  order.  The  entry,  after  stating  the  case,  runs  thus: 
^  Exceptions  to  the  answers  of  Seaborn  Jones,  to  amendment; 
after  hearing  argument  of  counsel,  it  is  ordered  that  the  ex* 
ceptions  be  sustained."  But,  unfortunately  for  the  com- 
plainants' solicitor,  he  has  overlooked  the  balance  of  the  entry 
which,  as  we  shall  see,  has  an  important  bearing  upon  his 
application  to  take  the  bill  as  confessed.  The  entry  contin- 
ues and  concludes  as  follows:  ^'And  that  the  defendant  an- 
swers said  exceptions  and  amendment  by  jury  hours  on 
Thursday  next" 

This  interlocutory  order  upon  the  exceptions,  bears  date 
the  19th  of  June,  1857,  when  it  is  certified  by  the  Clerk  that 
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that  Term  of  the  Court  was  adjourned  on  the  13lh  of  the 
month,  or  six  days  previous  to  the  date  of  the  order.  Let  us 
presume  then  that  there  is  a  mistake  as  to  the  date  of  this 
order,  and  that  it  was  taken  sometime  during  the  Term.  It 
will  be  recollected,  that  the  bill  of  exceptions  fails  to  state 
upon  what  day  of  the  Term  the  application  was  made  to  take 
the  bill  as  confessed,  and  let  it  be  further  remembered,  that 
inasmuch  as  the  order  sustaining  the  exceptions  to  Colonel 
Jones's  answer,  bears  an  impossible  date,  and  then  we  are 
kft  equally  in  the  dark  as  to  the  day  when  that  was  taken. 
That  order,  we  have  seen,  does  not  merely  sustain  the  excep- 
tions to  the  defendant's  answer,  and  stop  thete;  but  it  gives 
him  till  a  future  day  to  perfect  his  answer. 

Now  then,  how  does  it  appear  but  that  the  solicitor  of  the 
complainants  made  his  motion,  taking  the  bill  as  confessed, 
before  the  time  had  expired  allowed  to  the  defendant  to  per- 
fect his  answer?  And  are  we  not  warranted  in  presuming 
in  favor  of  the  refusal  of  the  Court  to  grant  the  ordeipro  con- 
/esso,  that  such  was  the  fact?  It  may  be  said  that  the  Chan- 
cellor had  no  right  to  enlarge  the  time,  nevertheless  he  did 
it,  and  that  decision  is  not  excepted  to.  The  complainants 
are  bound  by  it 

Other  reasons  may  have  influenced  the  Chancellor.  The 
complainants  having  failed  to  enforce  their  rights,  under  the 
agreement,  at  the  December  Term,  1856 — the  Term  to  which 
the  agreement  had  reference — the  Chancellor  might  have 
supposed  that  the  complainants  had  waived  all  rights  result- 
ing firom  that  agreement 

Again,  why,  instead  of  excepting  to  the  answer,  as  not  full 
and  complete,  did  not  the  complainants'  solicitor  niove  di- 
rectly to  take  the  bill  as  confessed,  on  account  of  the  defect- 
iveness or  insufficiency  of  the  answer?  Why  except,  unless 
he  himself  desired  a  more  full  and  perfect  answer?  And  why 
allow  time  to  be  extended  to  the  defendant,  to  perfect  his  an- 
swer, in  compliance  ^th  his  exceptions  ? 

But  the  first  ground,  upon  which  we  sustain  the  judgment, 
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is  enough,  and  unanswerable.  It  should  appear  affirmative- 
ly, and  the  onus  is  upon  the  plaintiflf  in  error,  that  the  pro 
confesso  motion  was  not  made,  until  the  time  had  elapsed 
which  was  allowed  the  defendant  to  complete  his  answer. 

As  there  is  some  confusion  in  the  record,  and  the  Court  is 
always  unwilling  to  dispose  of  a  case  upon  erroneous  data, 
the  offer  was  made  to  the  solicitor  of  the  complainants,  by 
the  consent  of  the  solicitor  of  the  defendants,  to  hear  this  case 
de  novOf  upon  the  sufficiency  of  the  answer,  and  to  affirm  or 
reverse  the  judgment^  of  the  Court  below  accordingly.  But 
the  overture  was  declined,  and  we  were  remitted  to  the  re- 
cord as  it  stood,  to  make  up  our  opinion.  And  looking  to 
that,  we  see  no  reason  for  overruling  the  judgment  of  the 
Court  below,  in  reftising  to  grant  the  order  moved  for,  to  take 
the  bill  as  confessed. 

Judgment  affirmed. 


A.  B.  RAGAN,^signee,  plaintiff  in  error,  vs.  R.  R.  Cutler,  ad- 
ministrator &.C,  defendant  in  error. 

(!.]  A  judgment  reversing  another  being  itself  reversed,  the  firpl  judgment  is 
reinstated,  and  will  be  considered  final,  after  the  lapse  of  ten  years,  notwith- 
standing  at  the  instance  of  the  defendant,  it  is  remanded  for  further  pro- 
ceedings, none  having  been  instituted  within  that  time. 

[2.]  Where  the  Court  either  foreign  or  domestic,  has  jurisdiction  over  the  sub- 
ject matter  of  the  action,  and  of  the  person  of  the  defendant,  and  the  defendant 
it  served  and  appears  by  counsel  and  pleads  to  the  merits  of  the  suit,  the 
judgment  will  not  be  s«t  aside  because  the  verdict  upon  which  it  is  render- 
ed, is  contrary  to  evidence. 

Debt,  upon  foreign  judgment,  from  Muscogee  county,  tried 
before  Judge  Worrill,  at  May  Term,  1857. 

The  facts  of  this  case,  are  sufficiently  stated  in  the  opinion 
of  the  Court. 


SM 
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.  The  Jury,  under  the  evidence  and  charge  of  the  Court, 
found  for  the  plaintiff,  and  defendant  moved  for  a  newtrial, 
on  the  following  grounds. 

1st  That  the  Court  erred  in  not  charging  the  jury  that  the 
verdict  and  judgment  rendered  in  the  county  Court  of  Ala- 
bama, were  void  and  of  no  legal  effect,  because  they  were 
rendered  after  the  judgment  of  forfeiture  had  been  rendered 
against  said  Planters  and  Mechanics  Bank  of  Columbus,  and 
without  any  party  defendant  being  made  in  said  case. 

2d.  Because  the  Court  erred  in  charging  the  jury  that 
the  verdict  and  judgment  renderedin  said  County  Court  of 
Alabama  was  proper  and  competent  evidence  to  be  consid- 
ered by  the  jury  to  establish  the  plaintiff's  demand  against  the 
Planters  and  Mechanics  Bank,  although  the  verdict  and 
judgment  against  said  Bank,  in  said  County  Court,  were  ren- 
dered after  the  rendition  of  the  judgment  of  forfeiture  against 
said  Bank  in  Muscogee  Superior  Court,  without  making  any 
party  defendant  in  said  case. 

8d.  Because  the  paper  offered  in  evidence  by  plaintiffs 
purporting  to  be  a  record  of  a  suit  in  Russell  County  Court  of 
Alabama,  (and  to  the  reading  of  which  in  evidence, defendant 
objected,  1st,  that  it  was  not  duly  and  legally  authenticated 
according  to  the  act  of  Congress,  and  2d,  that  it  did  not  ap- 
pear in  said  record  that  said  suit  had  been  terminated  and 
final  judgment  rendered,)  was  permitted  to  be  read  in  evi- 
dence to  the  jury. 

4th.  Because  the  jury  found  contrary  to  the  law,  the  evi- 
dence,  and  the  equity  of  the  case. 

The  Court  overruled  the  motion  for  a  new  trial,  on  all  the 
grounds  taken,  and  to  this  decision  the  defendant  then  and 
there  excepted. 

Hall;  Jones  &  Jones;  and  Wellborn,  Johnson  &  SuAV 
for  the  plaintiff  in  error. ' 


Cooi»BR ;  and  Dottghertt,  contra. 
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Judge  B£^NiN6,  having  been  formerly  of  coansel  in  this 
case,  did  not  preside. 

By  the  Court. — Lumpkin  J.  delivering  the  opinion. 

James  Holford  the  intestate  of  Cuyler^  sued  out  an  attach- 
ment in  Russell  county,  Alabama,  against  the  Planters  and 
Mechanics  Bank,  of  Columbus  Georgia,  which  was  duly  serv- 
ed and  made  returnable  to  the  February  Term,  1843,  of  the 
Ck>unty  Court  At  that  Term,  there  was  an  appearance  for 
the  Bank,  by  their  Attorneys,  Jones  and  Benning;  and 
amongst  other  things  it  was  pleaded,  that  there  was  no  such 
corporation,  as  the  defendant;  at  the  next  Term,  in  August,  an 
issue  was  formed  and  tried  upon  thisplea,and  a  verdictfound 
for  the  plaintiff;  and  a  judgment  entered  up  for  their  debt. 
An  execution  issued,  and  other  proceedings  were  had  to  en- 
force the  judgment 

In  1847  Robert  B.  Alexander  the  assignee  of  the  Bank,  ap- 
peared and  petitioned  the  Court,  that  rendered  the  judgment, 
to  set  it  aside,  upon  the  ground  that  the  charter  of  the  Bank 
had  been  revoked  in  June  1843  by  the  Superior  Court  of  Mus- 
cogee county  in  this  State,  two  months  before  the  judgment 
was  awarded  against  the  Bank  in  Alabama.  An  issue 
was  formed  upon  this  petition,  and  the  prior  judgment  was 
vacated  and  set  aside;  upon  this  decision,  a  writ  of  error, 
was  prosecuted  to  the  Supreme  Court  of  Alabama;  and  at 
the  June  Term,  1847,  it  was  adjudged  by  said  Court,  that 
upon  a  writ  of  error  coram  vobisy  error  cannot  be  assigned, 
which  contradicts  the  record.  That  it  could  not  be  alleged, 
that  a  corporation,  against  which  a  judgment  had  been  ren- 
dered, had  ceased  to  exist  previous  to  the  rendition  of  the 
Judgment,  that  fact  having  been  put  in  issue  and  determined 
in  the  judgment  sought  to  be  reversed.  12  Ala.  Rep.  N. 
S.  28. 

Accordingly  the  last  judgment  of  the  circuit  Court  was 
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reversed  and  at  the  (iesire  of  the  defendant  was  remanded  for 
further  proceedings. 

Suit  is  now  brought  upon  the  first  Alabama  judgment^ 
a^inst  Ragan  the  present  assignee  of  the  Planters  and. 
Mechanics  Bank,  and  successor  to  Judge  Alexander,  by  R.  R. 
Cuyier  the  administrator  of  Holford ;  the  exemolification  of 
the  record  from  Alabama  being  offered  in  evidence,  in  sup- 
port of  the  action,  it  is  objected  to  by  the  defendant  on  the 
ground,  that  it  does  not  show  ayina/ judgment  in  Alabama. 
[L]  The  second  judgment  reversing  the  first,  being  itself 
reversed,  of  course  reinstates  the  first.  True  at  the  instance 
of  the  Bank  or  its  assignee,  the  cause  was  remanded  fos 
further  proceedings ;  that  is  to  say,  by  him,  should  he  see  fit 
to  institute  any.  And  the  Alabama  Court,  it  is  suggested 
intimated  that  some  other  remedy  might  be  adopted.  We 
do  not  so  understand  the  remark  made  by  the  Judge  who 
pronounced  the  opinion.  He  intended  to  say,  we  apprehend, 
that  Alexander  as  assignee  could  not  be  affected  as  such,  by 
a  judgment  rendered  against  the  Bank.  But  be  this  as  it 
may,  some  ten  years  transpired  and  no  further  steps  were 
taken  in  the  cause.  We  are  bound  to  presume  that  the  d&* 
fendant  abandoned  his  intention,  if  he  ever  had  any,  to  liti* 
gate  further  relative  to  thecounty  Court  judgment  We  hold 
therefore  that  the  Alabama  judgment  was  final,  and  the  ex- 
emplification admissible  to  prove  the  judgment. 

[2.]  The  only  other  question  grows  out  of  the  charge  oC 
the  Court  and  its  refusal  to  charge  as  requested,  as  to  tho 
force  and  effect  of  the  Alabama  judgment.  Could  the  Conit 
below  go  back  of  that  judgment  and  inquire  wiiether  or  not. 
it  was  not  contrary  to  evidence  ?  For  such  is  the  substanee 
of  the  request. 

That  Courts  may  do  this,  in  some  cases  is  not  denied.  (Sm 
Borden  vs-  Fitchj  15  Johns  Rep.  121,  where  this  whole 
doctrine  is  fully  discussed.)  But  here  the  Court  in  Alabama 
had  jurisdiction,  both  of  the  subject  matter  of  the  action  and 
of  the  person  of  the  defendant.    The  defendant  had  due  and 
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legal  notice  of  the  proceeding,  appeared  by  attorney  and  put 
in  issue  the  very  fact  which  is  now  relied  on  to  destroy  the 
force  and  effect  of  the  judgment,  namely ;  the  corporate  exis- 
tence of  the  Bank  at  the  time  of  the  rendition  of  the  judg- 
ment 

To  allow  this  would  be  to  bring  about  a  collision  between 
the  Courts,  not  only  of  the  different  States,  but  of  the  same 
State  which  would  be  deplorable.  Judgments  would  be  of 
no  binding  efficacy  whatever.  It  is  asked  vrith  apparent 
triumph,  how  could  the  civil  death  of  the  corporation  be 
plead  in  February^  1843,  when  the  judgment  upon  the  quo 
warranto^  was  not  rendered  against  the  corporation  until 
June  thereafter  ?  It  is  easy  we  apprehend  to  explain  this  ap- 
parent anachronism.  The  *death  of  a  natural  person,  could 
not  be  anticipated  but  the  information  against  this  artificial 
person  had  been  filed,  and  it  was  foreseen,  that  in  the  due 
course  of  events,  final  judgment  would  be  rendered  before 
the  trial  in  August,  of  the  case  in  Alabama.  Hence  instead 
of  waiting  and  fleziding  puis  darien  continuance  as  the  defen- 
dant might  have  done,  the  defence  was  made  in  advance, 
and  the  plaintiff,  as  the  record  shows,  instead  of  demurring, 
took  issue  upon  the  plea  and  fact  as  to  the  existence  of  th6 
corporation  in  August  1843,  notwithstanding  the  judgment 
of  ouster  in  June  before,  was  found  against  the  defendant, 
and  all  that  can  be  alleged  against  it  now  is  that  the  verdict 
and  judgment  were  contrary  to  evidence.  But  that  is  no 
ground  for  vacating  the  judgment,  and  my  colleague  with  all 
the  factsbeforehim  would  have  found  against  the  plea,  believ- 
^  ing  as  he  does,  that  the  corporate  existence  of  the  Bank,  was  nof 
annulled  until  the  franchises  granted  by  its  charter  were  actu  - 
ally  seized  by  the  State.  Upon  that .  subject  I  have  formed 
no  opinion. 

Judgment  affirmed. 
26    VOL.  XXIV. 
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WiLLixiM  Watkins,  Zachariah  Watkins,  Jesse  Watkins 
and  Erwin  Watkins,  plaintiffs  in  error,  vs.  George  Wash- 
ington Watkins  and  James  E.  Broadnax,  defendants  in 
error. 

(1.]  An  agreement  to  settle  a  doubtful  right  constitutes  a  valid  consideration  to 
support  a  contract :  especially  iC  it  be  an  agreement  to  settle  a  family  contro- 
versy; such  an  agreement  will  not  bo  considered  voluntary  and  witbout 
consideration,  but  will  be  enforced  in  equity  as  a  fair  family  arrangemfint, 
independent  of  its  being -a  compromise  of  doubtful  rights. 

[2.]  Wlien  an  agreement  is  entered  into,  upon  sufhcient  consideration  to  sell 
real  and  personal  property  and  divide  the  proceeds,  and  the  same  has  been 
fully  performed,  on  one  side,  the  other  party  will  be  decreed  to  execute  it  in 
full,  notwithstanding  the  agreement  is  by  parol,  and  relates  to  land  as  well 
as  negroes. 

* 

In  Equity,  from  Muscogee  county.    Decision  on  demurrer 
by  Judge  Worrill,  May  Term,  1S57. 


This  bill  was  filed  in  the  Superior  Court  of  Muscogee 
county,  by  the  four  elder  sons  of  Samuel  Watkins,  deceased, 
against  his  two  younger  children,  seeking  the  specific  per- 
.  formance  of  an  agreement  They  stated  in  their  bill  that 
Samuel  Watkins  died  leaving  six  children,  four  by  his  first 
and  two  by  his  second  wife,  and  by  his  will  left  all  his  property, 
real  and  personal,  to  his  wife  for  life,  and  afterwards  to  his 
two  younger  children.  That  the  wife  subsequently  gave  up 
all  her  claim  to  the  life  estate  in  the  property,  given  to  her  by 
the  will,  so  that  the  same  vested  immediately  and  absolutely 
in  the  two  younger  children.  That  being  satisfied  that  Sam- 
uel Watkins  (who  was  an  old  man  and  imbecile)  had  beeli 
unduly  and  fraudulently  influenced  in  the  making  of  his 
will,  they  {the  plaintiffs)  came  to  the  determination  to  enter 
a  caveat  gainst  the  same  and  to  contest  its  validity.  That 
when  this  determination  was  made  known  to  the  defendftnts 
they  knowing  (as  the  plaintiffs  believed  they  did  know)  that 
said  caveat,  if  filed,  would  be  successful,  and  the  will  MA 
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aside,  in  July,  1855,  agreed  with  the  defendants  that,  in  con- 
sideration of  the  plaintiffs  omitting  to  file  the  caveat,  they 
would  sell  the  land  and  four  negroes  belonging  to  the  estate 
and  equally  divide  the  proceeds  of  the  sale  with  them,  and 
that  they,  the  plaintiflfe,  agreed  that  they  would  not  file  the 
caveat,  or  make  any  other  objections  to  the  will.  That  at 
the  time  this  agreement  was  made,  one  of  the  plaintiffs,  Er- 
win  Watkins,  resided  in  ArTcansas,  and  received  a  letter  from 
George  Washington  Watkins,  one  of  the  defendants,  telling 
him  that  the  old  lady  had  given  up  her  life  estate,  and  that 
he  and  BroadnaX  (the  other  defendant,  who  was  the  husband 
of  a  daughter  of  the  testator)  were  in  possession  of  the  prop- 
erty, and  entitled  to  it  under  the  will,  but  that  for  the  love 
they  bore  to  all,  they  intended  to  divide  the  property  equally 
between  all  the  children ;  that  the  sale  would  take  place  on 
the  2d  Monday  in  December  next,  and  asking  him  to  come 
and  get  his  share.  That  in  consequence  of  this  letter,  he, 
Erwin  Watkins,  came  from  Arkansas  in  order  to  attend  the 
sale  of  the  property,  and  to  get  his  share.  That  at  the  time 
and  place  appointed  for  the  sale,  all  the  children  attended, 
but  the  defendants  refused  to  carry  out  the  agreement  The 
prayer  of  the  bill  was  that  the  defendants  might  be  decreed 
to  sell  and  divide  the  property  in  question,  and  thus  specifi- 
cally to  perform  the  agreement 

To  this  bill  the  defendants  filed  a  demurrer  on  the  follow- 
ing grounds : 

1st  Because  there  is  no  equity  in  the  bill,  and  proper  par- 
ties are  wanting.  Betsy  B.  Watkins  should  have  been  made 
a  party. 

2d.  Because  plaintiffs  remedy,  if  anj%  is  full,  adequate  and 
complete  at  common  law. 

3d.  Because  said  Court  has  no  jurisdiction  of  this  cause  as 
made  by  complainants,  in  their  said  bill 

4th.  Because  no  decree  could  be  had  upon  the  pretended 
promise  made  by  one  of  these  defendants,  as  alleged  by  com* 
plainants  bill,  because  said  promise,  if  made,  was  made 
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after  the  probate  of  said  will,  mentioned  in  complainants'  bill, 
and  was  without  any  consideration,  therefere  a  mutumpac-  ' 
tu7n. 

The  chancellor  sustained  the  demurrer  and  dismissed  the 
till,  and  to  this  decision  plaintiffs  excepted. 

Holt  &  Hutchins,  for  plaintiffs  in  error. 

Ramsey  &  Carithers,  contra. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

The  case  made  by  this  bill  is  certainly  not  very,  strong  : 
still  we  are  disposed  to  hold  it  up  for  an  answer,  especially  if 
it  be  amended  so  as  to  state  more  positively  the  grounds  for 
attacking  the  will  of  Samuel  Watkins.  True,  the  complain- 
ants do  allege  they  were  satisfied  that  the  testator  was  old 
and  imbecile,  and  had'been  unduly  and  fraudulently  persua- 
ded and  influenced  to  make  the  will :  and  that  they  had 
come  to  the  determination  to  contest  the  validity  of  the  will; 
and  made  known  their  intention  to  the  defendants,  who, 
knowing  the  fact  that  the  paper  proven  as  the  will  o{  their 
common  father  was  not  his  will,  and  that  it  would  be  set 
aside  upon  a  hearing,  agreed  to  sell  the  property,  or  a  portion 
of  it,  and  divide  the  proceeds  equally  with  complainants,  pro- 
vided they  would  forbear  to  caveat  the  will,  and  that  by  rea- 
sons of  said  undertaking  they  did  forbear  to  institute  proceed- 
ings to  vacate  the  will. 

It  is  argued  by  counsel  for  the  defendants  in  error,  that 
complainants  have  ainple  remedy  at  law  by  suing  and  recov- 
ering damages  for  a  breach  of  the  contract  It  is  apparent, 
however,  that  the  redress  at  law  is  not  so  suitable  or  complete 
as  in  equity. 

Again,  it  is  contended  that  this  is  a  nude  pact ;  a  promise 
without  consideration.  But  the  doctrine  is,  that  an  agree- 
ment to  settle  a  doubtful  right  constitutes  a  valuable  consid- 
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eration  to  support  a  contract  This  too.  was  an  agreement  to 
settle  a  family  controversy,  and  in  Bailey  vs.  Wilson,  (1  Dev. 
fy  Batt.  Eg.  Rep,  182)  it  was  held,  Judge  Gaston  delivering 
the  opinion  of  the  Court,  that  if  to  prevent  a  contest  about 
the  probate  of  their  father's  will,  certain  brothers  execute  ar- 
ticles of  agreement  among  themselves,  providing  for  a  more 
equal  distribution  of  their  father's  estate,  than  that  contained 
in  his  will,  such  agreement  will  not  be  considered  as  volun- 
tary and  without  consideration  ;  but  will  be  enforced  in  equi- 
ty as  a  fair  family  arrangement,  independent  of  its  being  a 
compromise  of  doubtful  rights.  This  case*  is  very  similar  to  ' 
the  one  at  bar.  The  case  of  Stapleton  vs.  Siapleion,  decided 
by  Lord  Hardwicke,  proceeds  upon  the  same  priAciple.  (1 
Atkins^  Sep.  10  and  11.) 

[2.]  As  to  its  being  an  agreement  concerning  land,  strickly 
this  is  not  so ;  but  it  relates  to  a  division  of  the  proceeds  of 
real  estate,  including  personalty  also.  Besides,  to  say  noth- 
ing of  the  expense  and  trouble  incurred  by  one  of  the  com- 
plainants, in  coming  in  from  Arkansas,  to  attend  the  sale  and 
division,  the  complainants  had  executed  fully  the  agreement 
on  their  part,  by  forbearing  to  file  their  caveat.  It  would  be 
a  fraud  upon  them  not  to  compel  its  performance  by  the  de- 
fendants. In  Neale  vs.  Neale^  (1  Keen.  QB^  the  agreement 
was  by  parol,  and  related  to  land ;  still  its  execution  was  de- 
creed. 

Judgment  reversed. 
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Abner  McGehee,  Exe'or.,  &c.,  plaintiff  in  error,  vs.  William 

Polk,  et  al,  defendants  in  error. 

[1.]  When  a  bill  praying  for  a  writ  of  ne  exeat  is  verified  in  the  usual  form  of 
affidavits  to  bills  in  equity,  resort  must  be  had  to  the  charges  in  the  bill  to  de- 
cide whether  the  facts  are  sufficient  to  entitle  the  complainants  to  the  writ. 

[2.]  By  the  EngUsh  writ  of  ne  exeat  regno^  the  defendant  was  bound  not  to  go 
beyond  seas  without  leave  of  the  Court ;  the^ct  of  1830  allows  an  alternativci 
viz:  to  give  bond  for  the  eventual  condemnation  money. 

[3.]  In  bills  for  account  and  administration  of  assets,  no  certain  balance  need  be 
sworn  to,  to  entitle  the  complainants  to  the  writ  of  4M  exeoL    It  is  soAcientif 
,    there  is  a  clear  affidavjt  of  assets  received. 

[4.]  The  will  of  the  testator  having  been  proven  in  Georgia,  and  liters  testa- 
mentary issued  in  this  State,  where  the  testator  died,  and  the  executor  and* 
legatees  lived  at  the  time,  and  the  property  being  all  situated  here,  the  Courts 
of  this  State  will  not  surrender  their  jurisdiction  over  the  person  of  the  tros« 
tee,  and  remit  the  cestui  que  trusts  to  a  foreign  power,  notwithstanding  the 
voluntary  removal  of  the  trustee  thither. 

[5.]  In  a  bill  praying  a  ne  exeats  it  is  enough,  that  it  is  distinctly  stated  thai  the 
defendant  resides  out  of  the  State.  Danger  of  loss  will  be  inferred  from  that 
fact  alone. 

In  Equity,  from  Muscogee  county.  Decid^  by  Judge 
WoBRiLL.    November  Term,  1857. 

The  bill  of  exceptions  in  this  case  was  filed  by  Abner  Mc- 
Gehee, against  the  decision  of  the  Court  below,  refusing  to 
dissolve  a  writ  of  ne  exeat  which  had  been  issued  against 
him.    The  following  are  the  facts  of  the  case : 

Jefferson  J.  Lamar  died  in  the  county  of  Stewart,  Georgia, 
in  December,  1840,  having,  by  his  will,  made  shortly  before 
his  death,  appointed  Abner  McGehee  and  Thomas  Lamai^ 
both  of  the  said  county  of  Stewart,  his  executors,  and  on  the 
6th  of  January,  1841,  the  said  will  was  admitted  to  probate  in. 
the  Court  of  Ordinary  for  the  county  of  Stewart  Oalhe 
same  day  A  McGehee  was  duly  qualified,  and  on  the  7th  of 
January,  1841,  letters  of  administration  were  granted  tobinu 
On  the  3d  of  May  following,  Thomas  Lamar,  the  othfinr  exee- 
utor,  was  also  qualified,  and  letteis  of  admioiftra^iaxi  ware. 
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granted  to  him,  but  he  never  interfered  in  the  management 
of  tlie  estate.  Appraisers  were  appointed  by  the  Court  to  ap- 
praise the  estate,  and  they  valued  the  property,  real  and  per- 
sonal, at  g  172,481  48.  The  whole  of  the  estate  was  taken 
possession  of  by  McGehee,  who  at  once  proceeded  to  sell  and 
convert  into  money  nearly  the  whole  of  the  property.  Short- 
ly afterwards  A.  McGehee  removed  to  Muscogee  county,  car- 
rying with  him  the  whole  of  the  proceeds  of  the  estate,  which 
had  been  sold,  and  some  negroes  he  had  not  disposed  of,  and 
caused  the  administration  of  the  estate  to  be  transferred  to 
Muscogee  county.  In  1842,  he  made  a  return  of  a  portion 
of  the  sales  and  of  some  disbursements,  but  did  not  verify 
the  same  by  affidavit,  or  the  filing  of  vouchers,  and  shortly 
afterwards  removed  to  Alabama  without  any  action  of  the 
Court  having  been  taken  on  this  return. 

Jefferson  J.  Lamar,  the  testator,  left  two  children,  Lucius 
Mirabeau  Lamar,  and  Rebecca  Eveline,  who  subsequently 
intermarried  with  William  Polk,  and  by  his  will  gave  all  the 
residue  of  his  property,  after  certain  specific  legacies,  to  these 
two  children,  share  and  share  alike,  and  directed  his  execu- 
tors to  pay  over  one-half  of  his  son's  share  to  him  when  he 
attained  the  age  of  21,  and  the  other  half  when  he  had  at- 
tained the  age  of  26^  unless  his  executors,  in  the  exercise  of 
a  sound  discretion,  might  deem  it  expedient  to  pay  over  the 
same  at  an  earlier  period.  And  as  to  the  share  given  to  his 
daughter,  the  testator  directed  that  his  executors  should  hold 
one  half  of  the  same  to  the  sole  and  separate  use  of  his  daugh- 
ter free  from  the  control  of  any  husband  with  whom  she 
might  intermarry,  and  if  they  should  deem  it  expedient,  he 
directed  then  to  appoint  two  or  more  fit  persons  to  hold  the 
same  as  trustees  for  the  same ;  and  as  to  the  other  half,  the 
testator  directed  that  his  executors  should  place  it  in  the 
hands  of  her  husband  free  from  all  trusts  or  incumbrances. 

In  the  month  of  May,  1857,  the  said  Lucius  Mirabeau  La- 
mar and  William  Polk,  as  trustee  for  the  said  Rebecca  Eve- 
line, his  wife,  filed  their  bill  in  equity  against  the  said  Abner 
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McGehee.    The  plaintiffs,  in  their  bill,  set  out  the  facts  above 
stated,  and  also  certain  sales  of  the  trust  estate  and  invest- 
ments of  the  trust  funds,  and  other  dealings  of  the  said  Ab- 
ner  McGehee,  in  respect  of  the  estate  of  the  said  Jefferson  J. 
Lamar.    That  from  information  derived  from  valuations  by 
accountants,  they  believed  that  the  assets  of  the  estate  in  the 
hands  of  the  said  Abner  McGehee,  amounted  to  between  400 
and  500  thousand  dollars.    That  McGehee,  though  frequent- 
ly requested  so  to  do,  had  totally  failed  to  pay  over  or  invest 
the  several  portions  of  the  estate  according  to  the  provisions 
of  the  said  will,  and  that  with  the  exception  of  certain  small 
'  amounts  (set  out  in  the  bill)  McGehee  had  paid  over  nothmg 
to  either  of  the  children  of  the  testator.    They  also  stated^ 
that  McGehee  resided  in  Alabama,  and  although  notified  by 
the  Court  of  Ordinary  of  Muscogee  county,  so  to  do,  had 
made  no  returns  of  the  estate,  except  the  informal  one  which 
he  made  in  1842.    That  McGehee  had  refused  to  inform  ei- 
ther of  the  parties  what  the  amount  of  the  bequests  were,  and 
when  urged  so  to  do,  had  stated  that  he  could  not  come  with- 
in 40,000  of  the  amount  of  the  estate  which,  of  right,  ought  to 
be  in  his  hands.    The  plaintifis  charged  that  from  McGehee 
having  removed  from  Georgia,  carrying  with  him  a  laige  por- 
tion of  the  property,  and  from  his  having  refused  to  account 
as  to  the  condition  of  the  estate,  they  apprehended  that  the 
funds  were  in  danger ;  that  if  they  proceeded  against  him 
before  the  Court  of  Ordinary,  he  would  keep  beyond  the  ju- 
risdiction of  the  Court,  and  compel  them  to  settle  with  him 
at  any  sacrifice  he  might  choose  to  dictate ;  that  the  Court  of 
Ordinary  had  no  restraining  power,  and  they  could  only 
have  relief  in  a  Court  of  Chancery.    Under  these  cinmm- 
stances  they  prayed  that  the  said  McGehee  might  ansiv^  to 
the  facts  stated  in  the  bill,  and  might  be  decr^^l  to  aceoant 
to  the  plaintifis  in  respect  of  the  trust  estate  in  his  haadfig  and 
to  pay  over  or  invest  the  trust  estate  according  to  tha  pMns- 
ions  of  the  will ;  and  that  a  writ  of  ne  ent^  m%ht  be  darned 
restraining  the  said  McGrehee  from  leaving  the  fitfia  of*  Otor- 
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gia  until  a  final  decree  should  be  bad^  or  until  he  shoald 
give  security  for  the  payment  of  the  eventual  condemnation 
fnoney.  They  also  prayed  for  an  injunction  to  restrain  the 
defendant  from  selling,  or  in  any  way  encumbering  the  trust 
property  in  his  hands,  and  for  the  appointment  of  ^  receiver. 

The  pluintifis  verified  the  facts  stated  in  the  bill  by  affida- 
vit, in  the  usual  form,  that  the  facts  stated  in  the  bill,  as  of 
their  own  knowledge,  were  true,  and  that  the  facts  stated  as 
on  the  knowledge  of  others,  they  believed  to  be  true. 

On  the  18th  of  May,  1857,  a  writ  of  ne  exeat  was  issued 
against  the  said  A.  McOehee,  under  which  he  was,  on  the 
dth  of  June,  1857,  arrested,  and  gave  bond  and  security  to 
the  amount  of  . 

In  November  Term,  1857,  McGehee  moved  the  Court  to 
dissolve  and  discharge  the  ne  exeat ,  on  the  grounds, 

1st  That  the  allegations  in  the  bill  were  insufficient  to  au» 
thorize  a  ne  exeat :  and 

0dly.  Because  the  affidavit  to  the  said  bill  was  wholly  in- 
sufficient to  authorize  the  same. 

The  Court  overruled  the  motion,  and  to  this  decision  de« 
fendant  excepted. 

Wellborn,  Johkson  &  Sloan,  for  plainti^  in  error. 

Moses  &  Moise,  and  Jones  &  Jones,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

A  bill  having  been  filed  against  the  plaintifi*  in  error  in  this 
case,  as  Executor  of  Jeflferson  Lamar,  deceased,  by  the  com- 
plainants, as  the  only  legatees  under  the  will  of  the  testator, 
a  writ  of  ne  exeat  was  prayed  for  and  granted.  A  motion 
wat  made  to  discharge  the  ne  exeat,  upon  two  grounds :  1st* 
Because  the  allegations  in  the  bill  were  insufficient  to  au- 
thorise a  ne  exeat:  and  2d.  Because  the  bill  was  not  prop- 
erty YQiified* 
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[1.]  The  affidavit  is  in  the  usual  form  to  bills  ia  equity; 
namely,  that  ^'  the  facts  stated  in  the  bill  as  of  the  complain- 
ants^ own  knowledge,  are  true ;  and  the  facts  stated,  as  on  the  < 
knowledge  of  others,  they  believe  to  be  truaV 

The  two  objections  then,  resolve  themselves  into  one,  and 
that  is,  whether  the  facts  charged  in  the  bill  as  coming  with- 
in the  knowledge  of  the  complainants,  and  their  belief  as  to 
the  truth  of  the  facts,  founded  on  the  knowledge  of  othas, 
are  sufficient  to  entitle  the  complainants  to  the  writ  of  ne  ex- 
eat? 

[3.]  I  would  remark  that  objection  has  been  made  to  the 
form  of  the  bond  in  this  case ;  the  conditions  of  which  is^ 
that  the  party  ^'  shall  not  depart  the  State,  or  that  he  will 
pay  the  eventual  condemnation  money." 

While  we  do  not  consider  this  point  l^itimately  made 
upon  the  record,  we  may  say,  that  the  bond  is  in  exact  coa- 
formity  to  the  act  of  1830,  {Cobb^  521. \  The  words  of  the 
statute  are,  ^^  in  all  cases  where  persons  may  be  hereafter  ai- 
rested,  they  shall  be  discharged  on  their  giving  bond  with 
good  and  sufficient  security,  either  that  they  will  not  depart 
the  State,  or  for  the  payment  of  the  eventual  condemnatioa 
money."  By  the  English  writ  of  ne  esteat  regno^  the  defend- 
ant was  bound  not  to  go  beyond  seas  without  leave  of  the 
Court.  {Beames  on  ne  exeat  regno j  pp.  18,  19.)  The  act  of 
1830  is  a  relaxation  of  the  English  law,  in  allowing  an  alter- 
native, viz:  to  give  bond  for  the  eventual  condemnation 
money. 

The  law  may,  or  may  not  be  too  rigorous.  It  is  not  in  the 
power  of  the  Courts  to  alter  or  mitigate  it 

[3.]  It  is  contended  that  no  sum  is  set  forth  in  the  bill, 
with  sufficient  certainty.  The  complainants  attach  the  in* 
ventory  and  appraisement  to  the  bill,  state  the  various  sahi 
of  property,  and  after  setting  forth  details,  as  &r  as  it  was  in 
their  power  to  do,  they  claim  between  four  add  five  himdred 
thousand  dollars  to  be  now  due  them,  upon  a  fikir  aoeounltiig* 
by  the  executor.    If  they  cannot  be  more  specific,  tliefiiritit  ■ 
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not  theirs.  The  executor  has  made  no  return  since  1842  I 
And  only  an  informal  one  then ;  not  verified  nor  approved 
by  the  Court  of  Ordinary.  And  when*  called  on  by  the  com- 
plainants to  ascertain  the  balance  coming  to  them,  the  exec- 
utor replied,  that  he  could  not  come  within  $40,000  of  the 
amount !  Surely  the  complainants  will  be  excused  from 
greater  particularity  under  such  circumstances.  Indeed,  un- 
der our  legislation,  if  not  before,  certainty  in  this  respect,  is 
not  indispensable.  {McGehee  vs.  McGehee^  8  Go.  Sep.  299.) 
But  even  at  common  law,  in  bills  for  account  and  adminis- 
tration of  assets,  if  there  is  a  clear  affidavit  of  assets  received 
the  Court  will  grant  the  writ  ofne  exeat.    {BeameSj  38.) 

(4.)  But  it  is  allied  that  a  ne  exeat  will  not  lie  in  this  case, 
because  the  Courts  in  this  State  have  no  jurisdiction  over  the 
parties.  If  so  the  complainants  are  unfortunate,  as  they  have 
no  redress  an3rwhere  else.  (See  Story^a  cor\flict  qf  LaWy  p. 
SlS^and  the  authorities  there  cited;  15  Peters^  Rep.  i.)  It  is 
suggested,  that  the  State  of  Alabama  has  passed  an  act  re* 
pealing  tjie  doctrine  of  the  common  law  in  this  respect,  and 
allowing  a  foreign  trustee  to  be  sued  in  that  Stata  It  may 
be  so ;  no  evidence  of  the  fact  has  been  submitted  to  this 
Court 

But  suppose  it  be  sa  The  will  having  been  proven  here 
and  letters  testamentary  issued  in  this  State,  where  all  the 
parties  lived,  and.where  all  the  property  was  situated,  will 
the  Courts  of  this  State  surrender  the  jurisdiction  which  they 
have  acquired  over  the  person  of  this  trustee  and  send  the 
complainants  to  a  foreign  power  ?  By  no  means.  No  such 
case  has  been  cited.  None  such,  we  presume,  can  be  found, 
and  if  such  a  precedent  could  be  produced,  it  would  be 
against  principle. 

The  party  \iB4ertook  this  trust  in  view  of  his  accountabil- 
ity t6  the  laws  and  tribunals  of  this  State.  He  cannot,  by 
his  voluntary  removal,  transfer  his  liability  elsewhere.  The 
farthest  that  the  Courts  have  gone  is,  that  where  foreignena 
meet  in  another  State,  of  which  neither  are  citizens,  and  un- 
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dertake  to  enforce,  by  writ  of  ne  exeat ^  a  contract  which  was 
made  with  a  view  to  its  execution  elsewhere,  there  they  will 
be  remitted  to  the  place  of  its  execution,  for  their  remedy. 
(3  Johns.  Ch.  Rep.  74.)  But  this  is  not  that  casa  On  the 
contrary,  this  very  authority  in  Johnson  sustains  fully  the 
defendants  in  error,  in  the  present  proceeding. 

[5.]  It  is  not  necessary  either  in  a  case  like  this,  for  the 
bill  to  allege  that  the  complainants  apprehend  loss,  although 
this  is  done ;  it  is  enough  that  it  is  distinctly  stated  in  con- 
nection with  the  other  facts,  that  the  defendant  resides  out 
of  the  State.  Danger  of  loss  will  be  inferred  from  this  fact. 
Still  the  jurisdiction  does  not  rest  upon  that  ground,  but  upon 
all  the  circumstances  to  which  I  have  heretofore  adverted. 

We  hold  that  the  Court  was  clearly  right  in  refusing  to  dis- 
charge the  writ  of  ne  exeat. 

Judgment  affirmed. 


WuxxAM  H.  Odam,  administrator,  plaintiff  in  error,  vs.  itsss 

Nelms,  defendant  in  error. 

[1.]  In  England,  the  appellate  Court  will  never  refuse  a  new  trial  against  the 
opinion  of  the  pi:esiding  Judge  who  tried  the  cause ;  and  there  is  nothing 
in  the  laws  of  Greorgia  which  compels  this  Court  to  adopt  a  contrary  i»le»- 

Where  the  verdict  of  the  jury  is  strongly  and  decidedly  against  the  weight  of 
Qvfdence,  the  Superior  Courts  may  (not  must)  grant  a  new  triaL  It  is  not 
obligatory,  even  in  that  case  to  do  so ;  they  may,  however,  grant  a  new  trial 
where  the  evidence  preponderates  in  favor  of  the  verdict. 

Trover,  from  Baker  county.    Tried  befoijp'Jtidge  Au<fiv, 
•C  December  Term,  1857,  on  the  appeal 

William  H.  Odam,  administrator  of  Caleb  Faiidoth^  de- 
ceased, brought  this  action  of  trover  against  JesM  Nirios  fi>r 
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the  recovery  of  a  promissory  note,  for  four  hundred  dollars, 
made  by  Roger  Hair  and  payable  to  deceased,  and  which 
plaintiff  alleged  was  the  property  of  his  intestate,  &c. 

The  testimony  on  the  triah  was  very  conflicting,  as  to  the 
circumstances  and  terms  upon  which  the  note  had  been 
delivered  to  Nelms  by  Faircloth  in  his  lifetime*  The  wit- 
nesses for  plaintiff  testifying,  that  it  was  placed  in  his  hands 
for  safe  keeping.  The  witnesses  for  defendant  swearing  that 
it  had  been  turned  over  to  defendant  as  a  payment  or  indem- 
nity to  him  for  taking  care  of  and  supporting  the  family  of 
deceased,  who  were  living  at  his  house  at  the  time  of  Fair- 
cloth's  death, 

Defendant's  counsel  requested  the  Court  to  charge  the  jury : 

1st.  That  if  they  believed  from  the  evidence  that  plain- 
tiff's intestate  delivered  the  note  under  an  agreement  that 
defendant  was  to  support  and  maintain  the  minor  children 
of  deceased,  that  this  was  a  good  and  valid  consideration, 
and  plaintiff  was  not  entitled  to  recover :  That  whether  de- 
fendant had  supported  the  children  or  not,  had  nothing  to 
do  with  the  present  issue — if  he  had  failed  so  to  do,  the 
children  could  proceed  against  him  under  such  agreement. 

2d.  That  if  the  jury  believed  that  defendant  had  a  claim 
or  lien  upon  the  note,  then  he  was  entitled  to  retain  it  until 
his  claim  was  paid,  or  the  amount  of  it  was  tendered  to  him, 
and  if  this  had  not  been  done,  the  plaintiff  was  not  entitled 
to  recover.  The  Court  gave  in  charge  the  4r8t  request,  but 
refused  the  second. 

The  jury  found  for  the  plaintiff,  and  defendant  moved  for 
a  new  trial  on  the  grounds : 

1st  That  the  verdict  was  contrary  to  the  evidence  and 
against  the  weight  of  evidence. 

2d.  That  the  verdict  was  contrary  to  the  charge  of  th« 
Court. 

Sd.  That  the  Court  erred  in  refusing  to  charge,  as  requested 
by  defendant. 


414  SUPREME  COURT  OF  GEORGIA. 

i__ _____ 

Odam  V8.  Nelms. 


.After  argument,  the  Court  granted  a  new  trial,  on  the 
grounds :  1st.  That  the  verdict  was  against  the  charge  of  the 
Court :  And  2d.  That  the  Court  erred  in  refusing  to  charge 
as  requested  by  defendant's  co'unsel. 

To  which  decision  grafting  a  new  trial  plaintiff  excepted. 

Strozieb  &  Smith,  for  plaintiff  in  error. 

Vason  &  Davis,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  Court  in  the  exercise  of  its  discretion  saw  fit  to  grant 
a  new  trial  in  this  case ;  and  the  only  question  is,  are  we 
bound  to  control  that  discretion  on  account  of  its  flagrant 
abuse  ? 

In  England,  the  appellate  Court  will  never  refuse  a  new 
trial,  where  the  Judge  who  presided  is  dissatisfied  with  the 
finding.  And  there  is  nothing  in  the  law  of  this  State  which 
constrains  this  Court  to  enforce  a  different  rule.  By  the  Act 
of  1853,  the  Supiprior  Courts  are  clothed  with  power  to  grant 
new  trials,  where  the  verdict  is  strongly  and  decidedly  against 
the  weight  of  evidence.  It  is  not  obligatory  to  do  so  even 
in  such  a  case.  But  they  are  not  interdicted  from  granting 
new  trials,  even  where  the  proof  preponderates  in  favor  of 
the  verdict.  In  this  case  there  is  much  conflict  in  the  evi- 
dence. 

Had  the  Judge  refused  a  new  trial,  we  are  not  prepared  to 
say  that  we  should  have  overmled  his  discretion.  Still  less 
are  we  disposed  to  do  so,  when  he  has  remanded  the  cause 
for  a  re-hearing. 

It  may  not  be  amiss  to  add,  that  there  is  some  testimony 
that  the  note  sued  for  was  deposited  by  the  intestate  of  the 
plaintiff,  with  the  defendant,  for  the  future  and  permanent 
support  and  maintenance  of  his  younger  children.  If  this 
be  so,  and  the  contract  was  of  a  character  to  render  it  fare- 
vocable  by  Caleb  F^irr.loth  in  his  lifetime,  in  tfiateVei^  a  ' 
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trust  would  spring  up  in  favor  of  these  minors,  which  might 
be  specifically  enforced  in  favor  of  the  minor  children  against 
the  defendant,  either  pending  the  trover  action,  or  at  its  ter- 
mination. 

So  that  should  the  jury  ultimately  find  for  the  defendant, 
and  thus  abnegate  the  right  of  the  administrator  of  Faircloth 
to  the  note ;  it  does  not  follow,  that  the  title  to  this  paper 
would  be  thereby  vested  absolutely  in  Nelms. 

I  merely  throw  out  this  hint  for  as  much  as  it  is  worth. 
If  these  orphan  minors  have  rights,  it  would  be  a  pity  to 
have  them  overlooked  or  lost  for  want  of  being  prosecuted. 

Judgment  affirmed. 


Wright,  Bull  &  Co.,  plaintifis  in  error,  vs.  Addison  E.  G, 
Harris  and  John  Sapp,  executors  of  Morgan  Chastain, 
deceased,  defendant  in  error. 

Wkere  suit  w  brought  against  two  defendants,  one  of  whom  only  is  served,  and 
judgment  is  confessed  by  an  auorney,  [and  entered  up  by  the  plaintiff  against 
the  defendants^  (plural,)  instead  of  the  defendant,  it  is  competent  to  show 
upon  a  scire  fadas^  to  reverse  the  judgment  against  the  executors  of  the  par- 
ty served,  that  the  attorney  making  the  confession,  had  no  authority  to  repre- 
sent the  party  not  served. 

A  judgment  against  one  of  two  partners,  may  be  revived  against  the  ex. 
ecutors  of  the  party  against  whom  the  judgment  was  rendered,  and  the  plain- 
tiff is  not  driven  to  pursue  his  remedy  against  the  surviving  partner. 

The  facts  of  this  case  are  fully  stated  in  (he  opinion  of  the 
Court 

HiiTEs  &  HoBBs,  for  plaintiff  in  error. 
Slai;g0T£r  &  Ely,  for  defendant  in  error* 
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By  the  Court. — ^Lumpkin,  J.  delivering  the  opinion. 

Suit  was  brought  in  1840,  iu  Baker  county,  in  fa?or  of 
Wright,  Bull  &  Co.,  against  the  firm  of  Harvey  &  Chas^un, 
on  a  partnership  note  of  the  defendants.  Both  defendants 
were  alleged  to  be  residing  i(i  Baker  county.  Chastain  one 
of  the  defendants  was  served  personally.  There  was  no 
return  as  to  Harvey.  It  is  now  admitted  in  writing  on  tfae 
record  before  us,  that  Harvey  did  not  at  that  time  live  in 
Baker  county  when  the  case  was  called  at  the  docketing 
Term.  Mr.  Strozier,  an  attorney  at  law,  answered  to  the 
case.  No  plea  was  filed.  Mr.  Strozier  subsequently  confes- 
sed judgment  for  the  defendant s^  (plural;)  and  judgment 
was  signed  up  against  the  dtfendants  (plural  again.)  Exe^ 
cution  issued  a  few  days  thereafter  against  Chastain  alone; 
and  a  return  of  nulla  bona  made  thereon.  And  the  case  has 
thus  stood  until  1857,  when  a  scire  facias  was  sued  out 
against  the  executors  alone,  of  Chastain,  to  revive  the  dor- 
mant judgment,  he  having  in  the  meantime  died« 

Three  objections  are  made  to  this  proceeding: 

1st  Because  the  judgment  was  joint  against  the  d^md* 
ants  testator,  and  John  P.  Harvey,  when  it  appeared  by  tlie 
record,  that  Harvey  was  never  served. 

2d.  Because  the  judgment  being  joint,  the.plaintiffii  cannot 
revive  it  against  one;  and  that  Bfarvey  ought  to  be  made  a 
party. 

3d.  Because  being  a  joint  judgment  on  a  partnership 
debt,  it  cannot  be  reversed  against  the  defendants,  ae  the 
representatives  of  their  testator,  Chastain,  he  being  dead,  and 
John  P.  Harvey  being  still  in  life ;  he  alone  is  liable  as  sur- 
vivor. 

Upon  argument,  the  sdre  facias  was  dismissed  by  the 
Court.     . 

Was  the  judgment  in  this  case  joint  ?  The  objeocioaa  vrg* 
ed  against  its  renewal,  assume 'that  it  was.  9till  the  first  o^ 
jectiou  assert^  what  is  true,  that  it  appears  ftom  the  record. 
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that  Harvey  was  not  served.  Well,  this  may  be  true,  and 
still  the  judgment  be  joint  If  Mr,  Strozier  had  authority  to 
represent  Harvey  in  the  case,  and  actually  did  represent  him, 
in  that  event,  the  judgment  is  joint  j  for  want  of  flaenrice  may  [/"^ 
be  waived  by  appearance  and-anawering  ta  thaactifln.  This 
case  then,  turns  upon  the  fact,  as  to  the  authority  of  Mr. 
Strozt^  to  represent  Harvey.  If  he  had  authority,  we  repeat, 
the  judgment  is  joint,  and  the  scire  facias  was  properly  dis- 
missed. 

Harvey  not  living  in  the  county,  and  not  being  actually 
served,  if  he  did  UQt  defend,  by  counsel,  the  judgment  i» 
void  as  to  him,  but  valid,  under  the  Act  of  1820,  against 
Chastain  individually,  and  against  the  partnership  property  ' 
of  Harvey  and  Chastain.  And  under  that  act,  the  plaintifSi 
are  entitled  to  have  the  judgntient  revived  against  the  ezecu- 
tfxn  of  Chastain,  and  are  not  driven  by  the  rule  of  the  com- 
mon law  to  pursue  their  remedy  against  the  surviving  copart- 
ner. And  if  Mr.  Strozier  had  no  authority  to  represent  Har- 
vey, the  judgment  is  single,  and  it  is  too  late  for  Chastain^s 
executors  after  the  lapse  of  seventeen  years,  to  object  that  no 
return  wa«  made  by  the  Sheriff  as  to  Harvey.  {Rtmeg  vs. 
MeBae,  14  Go.  Sep.  589.) 

If  we  affirm  the  judgment  of  the  Circuit  Court  and  send 
this  ease  back  to  be  prosecuted  against  both  defendants,  up- 
on the  assumption,  that  the  original  judgment  was  joint,  it 
is  almost  certain,  that  it  will  be  defeated  by  proof  from  Har- 
vey, that  Mr.  Stiozier  did  not  represent  him ;  and  that  the 
appeaianoe  and  confession  for  defendants,  was  a  mere  lapsua 
pemrn^  The  fact  that  execution  issued  against  Chastain 
alone^  shows  the  understanditig  of  the  plaintiffis  at  the  time, 
that  the  judgment  was  against  Chastain  alone. 

.Instead  then  of  remitting  this  cause  to  occupy  the  Courts 
through  a  series  of  years  of  boodess  litigation,  ever  and  anon 
re^appeaifing  in  this  Court,  as  too  many  cases  do,  to  the  great 
and  growiog  distaste  of  the  country,  we  think  it  bett^  to 

S7    vot.  XXIV  •  % 
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give  the  plaintiflf  the  privilege  of  proving  by  Mr.  Strozier 
what  we  might  well  in  my  opinion  assume  from  the  recoid 
to  be  true,  that  his  confession  of  judgment  for  the  defendants, 
instead  t)f  the  defendant,  was  accidental,  and  not  intended 
to  bind  Harvey.  This  being  so,  the  plaintiflOs  are  entitled  to 
revive  their  judgment  against  the  defendant  originally  served, 
and  to  make  their  money,  if  they  can,  out  of  the  estate  of 
Chastain,  as  well  as  out  of  the  firm  eflfects,  if  any  can  be 
found. 

Judgment  reversed,  with  directions. 


BaowN  &  Wbight,  plaintifiis  in  error,  vs.  Smith  &  Lbonjirj), 

defendants  in  error. 

It  is  error  iii  the  Court  to  hear  and  determine  a  certiorari,  six  months  befbre 
the  Term,  to  which  by  law  it  is  froperhf  made  returnable. 

Certiorari  J  from  Calhoun  county,  decision  by  Judge  Allen, 
at  November,  Term,  1857. 

Brown  and  Wright  had  sued  out  a  certiorari  from  the  Su<.» 
perior  Court,  directed  to  the  Justice  of  the  Peace  of  the  1123 
district,  requiring  him  to  certify  and  send  up  to  the  Superior 
Court,  to  be  held  on  the  4th  Monday  in  May  nexty  the  pi«K 
ceedings  in  a  cause,  wherein  exception  had  been  taken  to  his 
judgment.  The  certiorari  issued  13th  November  1857,  and 
served  on  the  Justice  15th  day  of  the  same  month. 

^t  the  November  Term  1857,  of  the  Superior  Court  of  Cal* 
houn  county,  the  attorneys  for  Smith  and  Leonard,  called  np 
the  certiorari  for  a  hearing,  counsel  for  Brown  and  Wiight 
objected  to  the  hearing  or  trial  of  the  case,  on  the  grou&d  that 
the  certiorari  was  returnable  to  the  May,  Term,  1858,  of  said 


MACON,  JANUARY  TERM,  1858.  419 


Brown  &    Wright  vs.  Smith  6c  Leonard. 


Court,  and  that  the  cause  was  not  in  order  for  trial  until  that 
Term  of  the  Court 

The  objection  was  overruled,  the  case  taken  up  and  the 
presiding  Judge  dismissed  the  certiorari  on  the  ground  that 
there  was  no  error  alleged  therein,  and  remanded  the  case 
with  an  affirmance  of  the  judgment;  and  counsel  for  petition- 
ers, Brown  and  Wright,  excepted. 

Richard  H.  Clarke,  for  plaintiffs  in  error. 

W.  C.  Perkins,  contra. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

The  petition  for  certiorari  in  the  case  was  sworn  to  and 
filed  the  12th  of  November  1857.  The  writ  of  certiorari  was 
issued  by  the  Clerk  on  the  Idth  and  service  acknowledged  on 
the  15th  of  the  same  month.  The  Justices  of  the  Peace  whose 
judgment  was  complained  of,  were  commanded  to  certify 
and  send  up  their  proceedings,  to  the  the  May  Term,  1858,  of 
the  Superior  Court  of  Calhoun  county. 

The  only  question  for  our  opinion  is,  could  the  Judge  of 
the  Superior  Court  hear  and  determine  the  case,  before  the 
Term  to  which  it  was  properly  made  returnable  by  law  ? 
See  Cobby  529. 

We  think  not,  and  feel  constrained  to  reverse  his  judgment  on 
that  ground.  To  decide  otherwise,  Avould  be  in  effect  to  hold 
diat  a  certiorari  like  an  injunction  may  be  heard  at  any  time 
after  it  issues,  a  most  inconvenient  practice  to  establish  even 
for  the  Judges  themselves. 

We  fully  concur  with  the  Court  below,  that  there  were  no 
errors  complained  of  in  the  certiorari,  and  that  it  ought  to 
be  dismissed  on  that  account,  whenever  according  to  law  it 
can  be  reached. 

Judgment  reversed. 
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The  State  of  Georgia,  plaintiff  in  error,  vs,  William  H. 
Lockhart,  principal,  and  David  Lockhart,  security,  de- 
fendants in  error. 

[1.]  The  State  has  the  right  to  prosecute  writs  of  error  to  this  Court,  to  all  de- 
ctsions  in  the  Courts  below,  respecting  bonds,  recognixances  &c.,and  all  other 
matters,  not  strictly  of  a  criminal  nature. 

[2.]  The  obligor  in  a  recognisance  is  not  bound  to  appear  before  indictment 
[3.]  If  an  indictment  for  buglary  omits  to  specify  the  felony,  which  the  defen- 
ant  intended  to  commit,  the  defect  is  fatal. 

Scire  facias  to  forfeit  recognizance,  from  Taylor  county. 
Decision  by  Judge  Worrxll,  at  October  Term,  1857. 

On  the  93d  Febuary  1857,  William  H.  Lockhart  was  2m:e9t- 
ed  on  a  charge  of  burglary  and  committed  to  jail ;  afterwards 
on  the  25th  of  the  same  month,  being  brought  out  on  hh-^ 
bma  corpuSf  be  was  discharged  upon  recognizance  in  the 
peiial  sum  of  one  thousand  dollars,  conditioned  for  his  appear- 
ance at  the  next  Term  of  the  Superior  Court,  to  be  held  in 
April,  to  answer  such  matters  as  might  then  and  there  be 
charged  against  him  by  Willis  McLendon  ^  concerning  the 
atiempt  to  break  and  enter  the  house  of  the  said  Willis  with 
intend  to  commit  a  rape''  &c.,  and  not  to  depart  thence  with- 
out leave  of  the  Court,  &c.  David  Lockhart  became  bis  se- 
curity in  the  recognizanca 

At  the  April  Term  of  the  Superior  Court,  an  indictment 
was  handed  out  by  the  Solicitor  General  charging  him  with 
the  crime  of  burglary.  The  grand  jury  returned  ^  true  bilL" 
During  the  same  Term  of  the  Court  the  case  was  called  in  its 
order  for  trial,  and  defendant  failed  to  appear.  AsdrefaeUu 
issued}  calling  on  the  said  William  H.  and  David,  to  shew 
cause  at  the  next  Term  of  the  Court,  why  their  recognizance 
should  not  be  forfeited.  Both  parties  were  served,  but  only 
the  surety  appeared,  who  showed  for  cause,  that  the  indict- 
ment was  defective,  in  this,  that  in  said  charge  for  burglary 
iherein  contained,  no  particular  felony  or  offence  is  specified 
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or  charged  as  being  intended  or  attempted  to  be  committed 
by  accused. 

The  Court  sustained  the  objection,  and  refused  to  give 
judgment  of  forfeiture ;  and  the  Solicitor  General,  for  the 
State,  excepted. 

T.  Oliver,  Solicitor  General,  for  the  State. 

Miller — conircu 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Wm.  H  Lockhart  was  recognized  to  appear  at  the  April 
Term,  1855,  of  the  Superior  Court  of  Taylor  county,  to  anawer 
for  the  offence  of  an  attempt  to  break  and  enter  the  dwelling 
house  of  one  Willis  McLendon,  with  intent  to  commit  a 
felony.  At  the  Term  of  the  Court  when  he  was  bound  to  ap- 
pear, an  indictment  was  preferred  against  him  and  found 
true  by  the  grand  jury,  chaining  the  accused  with  attempting 
to  break  and  enter  the  house  of  McLendon,  with  intent  to 
commit  a  felony,  but  without  specifying  what  felony.  Lock- 
hart  was*called  and  failing  to  appear,  a  judgment  nin  was 
taken  against  him.  A  m.fa,  was  issued  calling  upon  the  de- 
fendant to  show  cause  at  the  next  Term  of  the  Court  why  his 
recognizance  sl\ouId  not  be  forfeited,  and  he  be  made  the  ab. 
solute  debtor  of  the  State,  for  the  amount  due  on  his  bond- 
He  showed  for  cause  by  his  counsel,  that  no  indictment  had 
been  found  against  him  for  the  offence,  described  in  his  bond, 
nor  for  any  other  crime.  The  Court  sustained  the  objection, 
holding  the  indictment  a  nullity  and  quashed  the  scL  fa. 
and  to  reverse  this  judgment,  this  writ  of  error  is  prosecuted, 

[1.]  Counsel  for  the  defendants  in  error  move,  preHmin- 
arily,  to  dismiss  the  writ  of  error,  upon  the  ground  that  it  is 
a  criminal  case  and  consequently  cannot  be  prosecuted  at  the 
instance  of  the  State. 

Without  instituting  any  inquiry  at  present,  as  to  the  juris- 
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diction  of  this  Court  over  criminal  cases,  either  as  to  what  it 
is,  under  the  organic  act  of  1845  or  what  it  ought  to  be,  by 
farther  legislation,  we  simply  say,  that  this  is  not  a  criminal 
proceeding  proper.  True  it  springs  out  of  one,  and  is  con- 
ducted in  the  name  of  the  State,  and  is  a  quasi  criminal  pro- 
ceeding, still  there  is  no  reason  of  policy  or  otherwise,  why 
this  Court  should  not  entertain,  jurisdiction  over  this  and  the 
like  cases.  It  has  done  this  heretofore,  in  numerous  cases  of 
like  character. 

But  to  the  question  upon  the  merits. 

[2.]  In  Licet h^  et.  al.  vs.  Cobby  Governor  fyc.j  18  Gcl  Sep, 
314,  this  Court  held  that  the  defendant,  was  not  bond  to  ap- 
pear before  indictment  and  that  there  could  be  no  forfeiture 
of  the  bond  before  indictment,  and  that  it  is  good  ground  of 
demurrer  to  ^scu/a.  that  it  has  issued  before  indictment  If 
then  the  indictment  in  this  case  was  fatally  defective,  not 
only  not  charging  the  defendant  with  the  particular  oflfence 
for  which  he  was  recognized  to  appear,  but  with  none  other, 
then  the  party  stands  unindicted  to  this  time,  and  there  has 
necessarily  been  no  breach  of  his  bond. 

[3.]  Is  an  indictment  for  burglary  sulEcient,  which  fails  to 
specify  the  particular  felony  which  the  accused  intended  to 
commit?  The  Judge  held  that  it  was  not,  and  we  are  inclined  to 
think  he  was  right  This  is  matter  of  substance  and  not  of 
form  merely.  The  party  should  be  notified  of  the  offence  for 
whieh  he  is  prosecuted.  Lockhart  perhaps  knew  of  the 
crime  intended  to  be  proven  against  him,  and  the  ignorance 
pretended  in  all  such  cases,  is  usually  feigned,  a  mere  fiction  in 
point  of  fact,  and  yet  the  public  mind  is  not  prepared  for  this 
innovation  in  point  of  pleading.  The  truth  is,  the  breaking 
and  entering  the  house,  constitutes  the  main  element  of 
burglary,  regardless  of  the  ptVpose,  for  which  it  was  done, 
still  it  is  better — it  may  be  we  are  bound  by  the  law  as  it 
is — to  sustain  the  decision  of  the  Court  below.  Steps  at  legal, 
moral  or  any  other  species  of  reform,  must  not  go  too  fast 
nor  too  far  at  once,  otherwise  the  old  and  the  timid  are  left 
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behind  and  keep  back  a  large  portion  of  the  masses  with 
them. 

We  do  not  intend  to  hold  that  the  bond  taken  in  this  case, 
is  not  still  a  valid  obligation,  that  Lockhart  shall  appear, 
whenever  the  state  shall  see  fit  to  indict  him  for  the  offence, 
set  forth  in  the  condition  of  his  bond,  provided  of  coarse  that 
a  tnie  bill  be  found. 

Judgment  reversed. 


j£ss£  Stallings,  plaintiff  in  error,  vs.  A.  &  J.  Carson,  de* 

defendants  in  error. 

A  witness  saying  that  he  is  interested,  does  not  disqualify  hini|  when  the  facts 
show  that  he  is  not. 

Assumpsit,  from  Taylor  county.  Tried  before  Judge 
WoRRiLL,  October  Term,  1857. 

The  jury  in  this  case  found  for  the  plaintiffs,  and  defendant 
moved  for  a  new  trial,  on  the  grounds, 

1st  Because  there  is  no  evidence  to  support  the  verdict 

2d.  Because  the  verdict  is  contrary  to  the  evidence  and  law. 

3d.  Because  the  Court  erred  in  admitting  the  evidence  of 
Sampson  S.  Foy,  who  was  interested  in  the  event  of  the  suit 

4th.  Because  the  Court  erred  in  neglecting  to  charge  the 
jury,  that  any  promise  made  since  1844,  to  take  the  case  out 
of  the  statute  of  limitations,  should  be  in  writing. 

The  Court  refused  the  motion  Yor  a  new  trial,  and  defend- 
ant excepted. 

CooKE  &  MoNTFORT ;  Grice  &  WALLACE,  for  plaintiff  in 
error. 
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Owbn;  apdB.  HiLi^cdn/ro. 

By  the  Court. — Lumpkin  J.,  delivering  the  opinion. 

The  only  question  in  this  case  is,  whether  Sampson  S« 
Foy  was  disqualified  firoo}  testifying  as  a  witness  in  this  case, 
on  account  of  his  interest.  For^  notwithstanding  the  prom- 
ise to  pay,  which  was  proven  by  Joseph  Carson,  may  have 
been  sufficient  to  entitle  the  plaintiff  to  recover,  independent 
of  the  testimony  of  Foy,  still,  as  a  new  trial  was  moved,  if  il- 
legal testimony  was  admitted  against  the  defendant,  the  Court 
is  bound  to  remand  the  case  for  a  re-hearing. 

And  it  is  true,  that  Foy  says  he  was  interested,  but  when 
he  comes  to  disclose  the  nature  of  his  interest,  it  turns  out 
that  he  was  mistaken.  For  he  swears  expressly,  dial  if  the 
money  is  not  collected  out  of  S tailings,  that  Robert  Carson  is 
to  pay  him.  And  it  is  not  proven  or  pretended,  that  Robert 
Carson  is  not  solvent  We  hold,  therefore,  that  Foy  was  a 
competent  witness;  and  it  is  not  denied  but  that  if  he  was, 
his  testimony  took  the  case  out  of  the  statute  of  limitations. 

• 

Judgment  affirmed. 


John  Hose,  et  al.,  plaintifis  in  error,  vs.  James  H.  Kino  and 

Wife,  defendants  in  error. 

» 

J.  gives  to  his  daughter  C,  one  negro  woman,  Hester,  together  with  her  issue 
and  incretfle,  to  her  use,  and  the*  lawful  heirs  of  her  body  forever ;  if  she 
should  die  without  leaving  a  lawful  heir  of  her  body,  then  the  property  to  re 
vert  back  to  the  estate,  and  be  equally  divided  amongst  testator's  other  heirs 

Hddy  That  under  the  Act  of  1821,  the  daughter  took  an  absolute  fee  in  the 
property. 
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In  Equity,  from  Houston.  Decision  on  demurrer,  by  Judge 
WoRKiLL,  at  October  Term,  1857. 

This  was  a  bill  filed  by  James  H.  King,  and  his  wife,  Eli- 
za King,  formerly  Eliza  Engram,  against  John  Hose  and 
William  F.  Engram.  The  bill  states  that  James  Engram, 
Sen.,  of  tlie  county  of  Jefferson,  departed  this  life  in  the  year 
18—,  leaving  in  full  force  his  last  will  and  testament,  one 
clause  of  which  is  as  follows : 

^^  I  also  give  and  bequeath  to  my  daughter,  Cressy  Engram, 
one  n^o  woman,  Hester y  together  with  her  issue  and  in- 
crease; also,  one  feather  bed;  bedstead,  and  furniture,  and 
one  saddle  and  bridle,  for  her  use  and  the  lawful  heirs  of  her 
body  forever;  if  she  should  die  without  leaving  a  lawftil  heir 
of  her  body,  it  is  my  will  that  all  the  property  shall  be  revert- 
ed back  to  the  estate,  and  be  equally  divided  amongst  my 
other  heirs.'* 

The  bill  further  states,  that  Mrs.  King  is  the  only  child  of 
the  said  Cressy  Engram,  named  in  the  above  clause.  That 
the  father  of  Mrs.  King,  the  husband  of  said  Cressy,  has  sold 
to  defendants,  the  negro  woman  Hester,  and  several  of  her 
children  and  grand-children.  That  the  said  Cressy  is  still 
in^ife,  but  that  complainants,  as  remainder-men  under  said 
will,  are  apprehensive  that  defendants  will  convey  and  re- 
move said  slaves  out  of  the  State,  and  thereby,  their  rights 
as  remainder-men  be  endangered  and  destroyed.  The  bill 
prays,  that  defendants  be  restrained  from  removing  said 
slaves  out  of  the  State,  and  that  they  be  required  to  give  bond 
and  security  for  the  forthcoming  of  said  slaves,  in  their  res- 
pective possessions,  after  the  termination  of  the  life  estate. 

The  bill  being  verified  by  the  oath  of  James  H.  King,  one 
of  the  complainants,  the  Chancellor  ordered  defendants  to 
enter  into  bonds  and  security,  conditioned,  not  to  remove 
said  negroes  from  the  State,  and  to  have  them  forthcoming 
at  the  termination  of  the  life  estate. 

The  bill  was  afterwards  amended,  making  Needham  F 
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Johnson  a  party,  who  had,  collusively  and  pretensively,  as 
alleged,  purchased  some  of  said  slaves  and  removed  them  to 
a  distant  county,  &c. 

Defendants  demurred  to  this  bill,  and  for  cause  of  demur- 
rer, assigned  that  by  said  last  will  and  testament  of  James 
Engram,  the  negro  woman  Hester  and  her  increase  vested 
absolutely  in  the  said  Cressy  Engram,  and  upon  which  the 
marital  rights  of  her  husband  attached,  who  had  the  right  ts 
sell  and  dispose  of  the  same  unconditionally  and  absolutely. 

The  Court  overruled  the  demurrer,  and  defendants  excepted. 

Wabren  &  Humphries;  Bailet;  Killen;  Giles,  for 
plainti^  in  error. 

Nesbit;  Hall;  andPaiNOLE,  contra. 

By  the  Court, — Lumpkin  J.,  delivering  the  opinion. 

According  to  the  construction  put  upon  the  statute  de  do^ 
nisj  by  the  English  Courts,  as  to  real  estate^  the  limitation^ 
over  in  this  will,  is  too  remote  and  void.  And  that  under 
the  Act  of  1821,  as  expounded  by  a  majority  of  this  Court, 
(myself  dissenting,)  in  Gray  vs.  Gray,  20  Go,  Rep.  840. 
Cressy  Engram,  the  daughter  of  the  testator,  took  an  abso- 
lute fee  in  the  negro  woman  Hester,  and  the  marital  rights  of 
the  husband  attaching  thereon,  he  had  the  right  to  dispose 
of  the  property  by  sale,  and  that  cyisequently,  the  complain- 
ants in  the  bill  have  no  interest  therein.  In  other  words,  the 
bill  must  be  dismissed  for  want  of  equity. 

• 
Judgment  reversed. 
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Edward  Reynolds,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

Where  the  proof  in  favor  of  a  defendant  is  stronger  and  more  direct  than  the 
evkleoce  against  him,  there  is  room  for  a  reasonable  doubt,  at  least,  as  to  kis 
guilt,  and  he  oaght  not  to  be  convicted. 

* 

Indictment,  from  Worth  Superior  Court.    Tried  before 
Judge  Powers,  at  October  Term,  1857. 

Edward  Reynolds  was  indicted  for  changing  the  marks 
and  brand  of  a  bog  belonging  to  Jackson  J.  Williams. 

The  defendant  pleaded  not  guilty. 

The  testimony  for  the  State  was  to  this  effect :  That  some 
time  in  February,  1857,  Williams,  with  another,  went  to  de- 
fendant's house  and  found  the  hog  in  a  pen  there;  Williams 
claimed  the  hog ;  defendant  said  the  bog  was  his  own ;  that 
he  had  bought  six  hogs  of  Gale  Hampton,  marked  with  a 
split  in*one*ear  and  an  underslit  in  the  other,  and  this  was 
one  of  them,  biit  if  Williams  would  swear  to  it  he  Avouldgive 
it  up.  The  defendant's  mark  was  a  split  and  an  underslit  in 
each  ear ;  this  hog's  ears  looked  as  if  they  had  been  recently 
cut,  that  is,  that  portion  which  changed  it  from  Williams' 
mark  to  defendant's ;  the  rest  of  the  mark  was  old.  That  a 
short  time  before,  defendant  asked  witness  (Dykes)  if  he 
knew  of  any  one  who  had  hogs  missing  in  the  neighborhood, 
marked  with  a  split  in  one  (ear  and  an  underslit  in  the  other. 

For  the  defence :  The  testimony  was,  that  the  hog  was  in 
defendant's  mark  before  it  was  put  in  the  pen,  and  the  marks 
were  old. 

Defendant's  father,  Elisha  Reynolds,  testified  that  the  hog 
in  the  pen  was  defendant's ;  he  had  known  it  from  the  time 
it  waspiggedj  and  knows  it  was  defendant's. 
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The  officer  who  arrested  defendant,  saw  the  hog  in  tho 
pen  ;  did  not  see  any  sign  of  its  being  recently  marked;  he 
did  not  examine  it  closely,  but  casually  looked  at  in  the  pen 
with  other  hogs. 

The  jury  found  the  defendant  guilty. 

Whereupon,  he  moved  for  a  new  trial  on  the  grounds,  that 
the  verdict  was  contrary  to  law  and  evidence,  and  the  charge 
of  the  Court. 

The  Court  refused  the  motion  for  new  trial,  and  defendant 
excepted. 

H.  Morgan,  for  plaintiff  in  error. 

Sol.  Gen.  T.  W.  Montfort,  for  the  State. 

Bj/  the  Court. — Lumpkin  J.  delivering  the  opinion. 

We  think  the  evidence  on  the  part  of  the  State  too  slight 
and  uncertain  to  convict  the  defendant,  and  that  he  is  enti- 
tled to  a  new  trial  He  may  be  a  hog-thief,  but  the  proof 
should  be  clear,  to  convict  a  citizen  of  the  offence  charged. 
Upon  the  testimony,  there  is  certainly  room  to  doubt  thegtlilt 
of  the  accused.  The  proof  for  him  is  stronger  and  more  di- 
rect than  the  proof  against  him. 

Judgment  reversed. 
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Jbsse  Pitman,  plaintiff  in  error,  ts.  Jacob  Lowe,  Adm'r.,de- 

■  lendant  in  error. 


Courts  wlU  not  allow  judgments  to  be  amended  by  parol  proof,  particularly  if 
(he  judgment  has  been  satisfied,  and  muSh  time  has  intervened  since  it  was 
rendered. 


Motion  to  enter  judgment  Nunc  pro  tuncj  from  Crawford. 
Decision  by  Judge  Powers.     September  Term,  1857. 

At  September  Term,  1857,  of  Crawford  Superior  Court, 
Jesse  Pitman  moved  for  a  rule  against  Jacob  Lowe,  admin- 
istrator of  Allen  Marshall,  deceased,  to  shew  cause  why  he 
(Pitman)  should  not  enter  a  judgment  7itinc/;ro  tune^  for  the 
interest  upon  a  verdict  obtained  by  him  at  August  Term, 
1850,  against  said  Lowe,  as  administrator  aforesaid. 

Respondent  showed  for  cause,  that  he  had  paid  to  said 
Pitman,  on  the  lOth  Oct,  1855,  one  hundred  and  twenty- 
three  dollars  and  sixty-nine  cents,  in  full  of  the  Jifa.  issued 
on  said  judgment  and  verdict. 

Pitman  tendered  and  read  in  evidence  the  note  upon  which 
said  verdict  and  judgment  were  rendered,  as  follows : 

"$200.  By  the  25th  December,  1846,.  I  promise  to  pay 
Jesse  Pitman,  or  bearer,  two  hundred  dollars,  for  value  re- 
ceived.   August  6, 1845. 

[Signed]  ALLEN  MARSHALL. 

Endorsed — ^^  Rec'd.  on  the  within  note  fifty  dollars,  this 
January  12th,  1847.'* 

He  further  offered  in  eviflence  the  declaration  sued  out  on 
said  note,  returnable  to  May  Term,  1847,  of  the  Inferior  Court 
of  said  county.  Also  the  plea  of  set-off  filed  by  defendant, 
and  the  verdict  rendered  by  the  jury  who  tried  the  case  on 
the  appeal,  finding  for  the  plaintiff  j09 1.80,  with  interest  and 
cost  of  suit,  with  the  judgment  entered  thereon,  as  follows : 

"  Superior  Court,  August  Term,  1850.  Whereupon  "H  is 
considered  by  the  Court  that  the  plaintiff  do  recover  of  ^ 
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defendant  the  sum  of  ninety-one  dollars  and  eighty  cents  fer 

principal  debt,  and  the  sum  of dollars  and  

centSy  for  interest,  to ,  and  the  fiirther  sum  of 

dollars  and cents  for  cost,'*  &c. 

Whereupon  the  Court  helji  that  Pitman  was  only  entitled 
to  interest  from  the  date  of  the  judgment,  and  which  amount 
had  been  paid  and  the  judgment  satisfied,  and  counsel  for 
Pitman  excepted. 

The  Court  further  held,  that  if  interest  was  not  to  be  cal- 
culated upon  said  verdict,  from  its  date,  it  was  void  for  un- 
certainty, as  no  time  was  designated  by  said  verdict,  from 
which  interest  was  to  be  computed.  To  which  ruling  coun- 
sel for  Pitman  excepted. 

Pitman  then  offered  to  prove  by  witnesses,  what  was  pro- 
ven on  the  trial  of  the  case,  relative  to  the  set-off  pleaded  by 
Marshall  The  Court  rejected  the  testimony  and  discbai^ged 
the  rule,  and  counsel  for  Pitman  excepted,  and  thereupon  tesi- 
dered  his  bill  of  exceptions,  assigning  as  errors  the  ruling  and 
decisions  above  excepted  to. 

Saml.  Hall,  for  plaintiff  in  error. 

G.  R.  Hunter,  contra. 

By  the  Court — Lumpkin  J.,  delivering  the  opinion. 

This  was  not  a  motion  4o  enter  a  nunc  pro  tunc  judgment, 
but  to  amend  the  judgment  by  inserting  interest,  or  rather 
the  time  from  which  interest  should  be  computed.  And  this 
could  only  be  done  by  explaining,  by  parol  testimony,  how 
the  jury  ascertained  the  amount  of  principal  which  they 
found^to  be  due,  and  thereby  fix  the  time  when  it  became 
due. 
WQ'think  the  Court  was  right  in  rejecting  this  proot 
It  fc  going  very  far,  to  allow  a  verdict  to  be  amended  by 
thjft  declaration  ;  and  the  judgment  by  both  writ  and  verdict. 
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Beyond  this,  the  Courts  should  refuse  to  go,  particularly  after 
the  judgment  has  been  satisfied  and  much  time  has  elapsed. 

Judgment  affirmed. 


Ansel  L.  Watkins,  plaintiff  in  error,  vs.  Jenks  and  Ogden^ 

defendants  in  error. 

SL,  a  debtor,  in  failing  circumstances,  was  indebted  to  W.  $1,350 ;  and  to  se- 
cure  the  payment  "sold,  transferred  and  assigned'* notes  and  accounts  amount- 
ing to  $2,800.  Tke  original  indebtedness  from  S.  to  W.  was  not  extinguished 
by  this  assignment. 

BgUf  that  the*  transaction  being  neither  a  sale  nor  a  mortgage,  but  a  partial  as- 
•ignment,  wa^  obnoxious  to  the  prohibition  in  the  Act  of  1818,  and  void 

Garnishment;  from  Macon  county.  Decision  by  Judge 
Powers, 'September,  1857. 

Ogden  and  Jenks,  haviug  obtained  judgment  and  sued  out 
^Jufcu  against  F.  T.  Snead,  had  summons  of  garnishment 
served  on  E.  W.  Allen,  Esq.,  and  Ansel  L.  Watkins.  Sum- 
mons of  garnishment  in  other  cases  were  sued  out  and  served 
upon  the  same  parties. 

Watkins  appeared  and  answered  that  Snead  was  indebted 
to  him  iill,350,  besides  interest,  for  rent,  and  to  secure  said 
debt  he  sold,  transferred  and  assigned  to  respondent  a  num- 
ber of  notes  and  accounts  amounting  to  about  jS2,800,  as  per 
scheKlnlc  aunexed  to  said  assignment  That  he,  Watkins, 
placed  the  said  notes  and  accounts  in  the  hands  of  E.  W^ 
Allen,  his  attorney,  for  collection  ;  that  his  attorney  has  paid 
to  him,  as  collected,  the  sum  of  forty  dollars,  and  the  remain- 
ing notes  and  accounts  are  in  the  hands  of  his  attornefi 
collected  :  besides  this,  that  he  had  nothing  in  his  hands. 
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had,  at  the  time  of  the  service  of  the  summons,  anything  be- 
longing to  Snead,  nor  is  nor  was  indebted  to  him  anything. 

The  deed  of  assignment  from  Snead  to  Watkins  is  as  fol- 
lows: 

Georgia,  ^     This  indenture,  made  and 

Macon  county,  /entered,  this  12th  day  of  Feb- 
ruary, 1856,  between  Fletcher  T.  Snead,  of  the  county  of  Ma- 
con, and  Ansel  L.  Watkins,  of  the  county  of  Bibb,  witnesseth 
that,  whereas,  the  said  Fletcher  T.  Snead  is  justly  indebted 
to  the  said  Ansel  L.  Watkins  in  the  sum  of  01,350^  by  five 
promissory  notes  ^  one  for  $500^  dated  1st  Feb.,  1852,  at  nine 
months ;  one  for  $400,  dated  1st  Oct,  1852,  and  due  12 
months  after  date ;  one  for  $300,  dated  1st  Oct,  1853,  at  12 
months*,  one  for  $100,  dated  1st  Oct.,  1854,  at  12  months; 
one  for  $50,  dated  1st  Oct.,  1855,  at  12  months;  all  for  ren^ 

of  store. 

Now  to  secure  said  Ansel  L.  Watkins  harmless  fro^i  all 
loss  or  damage,  by  reason  of  said  notes  and  such  interest  as 
may  accrue  thereon,  I  bargain,  sell,  assign  and  convey  to  the 
said  Ansel  L.  Watkins,  his  heirs  and  assigns,  all  (he  notes 
and  accounts  as  per  schedule,  and  hereto  attached,  solvent 
and  insolvent,  and  hereby  clothe  him  with  full  power  to  col- 
lect the  same  by  suit  or  otherwise.  And  should  there  be 
enough,  with  reasonable  diligence,  to  pay  off  and  discharge 
said  notes,  that  then  the  same  be  paid  and  cancelled.  And 
should  there  be  more  than  sufficient,  that  then  and  in  such 
case,  the  said  overplus  be  deposited  in  the  Clerk's  office,  of 
Macon  Superior  Court,  or  in  the  hands  of  the  Sheriff  of  Ma- 
con county,  as  may  be  directed  by  the  presiding  Judge  of  ihe 
Macon  Circuit,  to  be  disposed  of  to  the  lien  or  liens  that  may, 
by  priority,  in  the  judgment  of  said  Comt,  be  eutitMl  to  re- 
ceive the  same  against  the  said  Snead. 
.  I  hereby  surrendar  possession  of  said  notes  and  acoMO^ 
tQ  said  Watkins,  and  authorise  him  to*collect  the  same  in  ihe 
QV^st  «3(peditiouB  mannier.  •..,       /■    ^ 


'  I 
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In  witness  whereof^  I  have  hereunto  set  my  hand  and  af- 
fixed my  seal. 

F.  T.  SNEAD,  [l.  s.] 
Signed,  sealed  and  delivered  in  presence  of 

R.   J.   PsACOCKy 

E.  W.  Allen,  j.  i.  c.  ,   • 

Counsel  for  Watkins  offered  to  prove  that  all  the  notes  and 
accounts  assigned  were  not  worth  the  sum  of  ^1,350,  and 
that  that  sum  could  not  have  been  collected  out  of  them  by 
reasonable  diligence.  The  Court  stated  that  it  would  consid- 
er that  proof  as  made. 

It  was  admitted  that  Snead  was  a  relation,  by  marriage,  to 
Watkins — having  married  his  aunt  It  was  further  admitted 
that  Snead  was  insolvent  at  the  time  the  assignment  was 
made,  12th  Feb.,  1856,  and  that  plaintiff 's^./o.  was  then  is- 
sued, and  that  four  other  Ji./as.^  in  favor  of  other  creditors, 
were  issued,  and  other  suits  were  pending  against  Snead. 

The  Court  held  the  deed  of  assignment  void,  and  that  plain- 
tiffs in  the  fi,  fas.  were  entitled  \o  the  assets  and  proceeds 
thereof,  mentioned  and  described  therein. 

To  which  ruling  and  decision  counsel  for  Watkins  except- 
ed. 

Stubbs  &  Hill  ;  and  E.  W.  Allen,  for  plaintiff  in  error. 
Cook  &  Montfort;  and  Miller  &  Hall^  contra. 

* 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

In  Norton  vs.  Cobb  fy  Crawford^  (20  Oa.  Rq^.  44,)  this 
Court  held,  that  a  transfer  of  a  stock  of  goods,  by  a  debtor,  in 
foiling  circumstances,  to  B.,  a  creditor,  with  power  to  sell  the 
same  at  puolic  auction,  and  after  applying  the  proceeds  to 
tbe  extinguishment  of  A's  debt,  the  balance  to  be  turned  over 
to  C,  to  be  used  and  appropriated  to  the  satisfaction  of  hift 

•  28  VOL.  xxrv. 
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demand,  and  the  residue  to  D,  for  a  like  purpose,  was  void ; 
as  falling  within  the  prohibition  of  the  statute  of  1818,  against 
.partial  assignments. 

Our  judgment  is,  that  the  transfer  in  this  case  is  cotered 
by  that  decision.  It  is  neither  a  sale  nor  a  mortgage,  but  a 
partial  assignment  by  a  debtor  in  failing  circumstances,  and 
in  violation  of  the  Act  of  1 8 1 8. 

Judgment  affimiei 


Jamss  HoLLiK09woaTH,  plaintiff  in  error,  \s,  Wallaom  W. 

DicKST,  defendant  in  error. 

A  jnd^ent  obtained  in  this  State  prior  to  December,  1S22,  oeed  not  be  renewed. 

Where  a  Justices'  Court  execution,  issued  in  Twig^  county,  and  was  levied  oa 
land  in  Early  county,  and  there  •was  an  entry  by  a  constable,  of  "no  personal 
property  to  be  fbnnd,"  before  i\keji.fa,wti»  backed  by  the  Jnstice  of  the  Peace 
in  Early  county,  and  the  levy  in  Early  was  made  by  a  diderent  constable  fros 
the  one  who  made  the  first  return,  it  will  be  presumed  that  the  first  entry  was 
by  a  constable  of  Twiggs  county,  where  the  defendant  resided,  and  where  the 
judgment  was  obtained. 

A  transfer  of  a^.ya.  prior  to  the  Act  of  1S29,  is  no  satisfaction  of  the  debt. 

Ejectment  :  from  Calhoun  county.  Tried  before  Judge 
Allen.    November  Term,  1857. 

This  was  an  action  of  ejectment  brought  by  Doe  on  the 
several  demises  of  John  Hollingsworth  and  James  Hollings- 
wcmh,  executors  of  Thomas  HolIingsworth,deceasei,agaiiis( 
Roe,  COS.  ejector  J  and  Wallace  W.  Dickey,  tenant  in  posses- 
sion, to  recover  lot  of  land  No.  158,  in  the  4th  district  of  Cal- 
houn county. 

*   On  the  trial,  plaintiff  introduced  a  grant  from  the  State  ta 
John  Hollingsworth,  dated  in  Nov.  1821 ;  then  a  deed  from 
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John  Hollingsworth  to  Thomas  HoIIingsworth,  the  testator, 
for  the  premises,  dated  in  November,  1822;  then  the  letters 
testamentary,  from  the  Court  of  Ordinary  of  Gwinnett  coun- 
ty, to  James  Hollingsworth,  as  executor  of  Thomas  Hol- 
lingsworth, deceased.  He  then  proved  Dickey  in  possession 
at  the  commencement  of  the  suit,  and  closed. 

Defendant  then  went  into  his  defence,  and  offered  in  evi- 
dence a  deed  by  the  Sheriff  of  Elarly  county,  to  James^Ward, 
for  the  premises  in  dispute,  dated  7th  August,  1838,  and  re- 
corded in  Early  county,  15th  August,  18S8,  and  sold  by  said 
8faeriff  as  the  property  of  John  Hollingsworth,  under  a  Jus- 
tice Court^/o.  against  him  from  the  county  of  Twiggs  in  fa- 
Tor  of  James  Hollingsworth.  Also  the  said^^/o.  dated  Idth 
July,  1822,  for  twenty-five  dollars  and  fourteen  cents,  with 
the  following  endorsements  and  entries  thereon  : 

^I  transfer  the  within  execution  to  Geoi^e  Johnson,  for 
collection.    March  21, 1827. 

[Signed,]  JAMES  HOLLINGSWORTH." 

**  GsoBGiA,  1      To  any  lawful  officer  to  execute 

Early  county,  /and  return.    June  14,  1838. 

T.  B.  HARWELL,  J.  P.'' 

**  No  personal  property  to  be  found  to  levy  this^.^a.  May 
6th,  1837. 

[Signed,]  JAMES  ANDEES,  L.  C." 

**  This  is  to  certify  that  I  have  this  day  levied  the  within 
JLfcu  on  lot  of  land  No.  158,  in  the  4th  district  of  Early  coun- 
ty.    This  7th  June,  1838. 

[Signed,]  JESSE  STRICKLAND,  Const.'' 

**  The  above  land  sold  for  ten  dollars  a^nd  paid  over  on  said 
JLfa.     7th  August,  1838. 

JOHN  A  WOOD, 
Sheriff  of  Early  county." 
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To  the  introducdon  of  all  which  testimony,  plaintiff  ob- 
jected. 1st.  Because  said  judgment  VLndiJLfa.  at  the  time  of 
^le,  were  dormant  2d.  Because  before  the  ^  fa.  could  be 
levied  on  real  estate,  there  should  have  been  a  return  of  no 
personal  property  on  which  to  levy,  made  by  the  levying  offi- 
cer of  Early  county.  3d.  That  there  should  have  been  a  nt- 
turn  of  no  personal  property  in  Twiggs  county,  wbese  the 
judgment  was  obtained,  or  in  same  county  of  defmsidafit'f 
residience.  4th.  That  the^.yiz.  having  been  transferred  h^ 
fore  the  Act  of  1829,  the  same  was  satisfied  by  thetmndbc 

The  Court  overruled  the  objection  and  admitud  the  evi- 
dence, and  plaintiff  excepted. 

The  jury  found  for  the  defendant,  and  plaintiff's  eounael 
tendered  his  bill  of  exceptions.  *  f 

Va&on  &  Davxs,  for  plaintiff  in  error. 

Perkins,  for  defendant  in  error. 

■ 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

In  is  conceded  that  the  defendant  in  ejectment  is^iltidei 
to  hold  the  land  sued  for,  provided  the  Sheriff's  sale  is  vttlid, 
through  which  his  title  is  derived.  The  land  was  sold  iiniiar 
a  Justices  Court  ^  /a.,  to  which  three  objections  are  BiadUi 
1st.  That  the  judgment  upon  which  it  issued,  is  donnaal 
2d.  That  there  should  have  been  a  return  of  nopersonaipw- 
perty,  by  a  Constable  of  Twiggs  county,  where  thejadgmeiH 
was  obtained,  as  well  as  by  a  Constable  of  Early  omoff^ 
where  the  land  «wa8  situated  and  sold :  and  3d.  That  the  es- 
ecu^tion  being  transferred  before  the  Act  of  1829,  was  void. 

[1,]  The  judgment  upon  which  the  execution  was  issMd,' 
bears  date,  20th  of  Febniary,  1819  ;  and  the  execution  WM 
issued  the  1 3th  of  July,  1822.  Of  course  the  judgment  in 
this  case  does  not  come  under  the  dormant  judgment  Act  ^ 
1823.  Being  rendered  prior  to  December,  1828,  it  is 
ly  excluded  by  the  Act  of  1823. 
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It  18  insisted  therefcre,  that  it  is  to  be  regalated  by  the 
eommoD  law,  and  mtmt  have  been  renewed  after  a  year  and 
a  day.  Without  stopping  to  iuqiiire  whether  it  was  dormant 
at  common  law;  or  the  effect  of  the  judiciary  Act  of  1799, 
or  the  statute  of  1811 ;  the  Act  of  1812  declares  in  so  many 
words,  that  ^^  no  part  of  the  judiciary  laws  of  this  State  shall 
be  so  construed  as  to  require  the  renewal  of  any  judgment^ 
as'faeretofore  practiced ;  or  in  any  other  manner  whatsoever/' 
{(Jbhby  496.)  This  objection  then  is  clearly  untenable,  being 
in  the  rery  teeth  of  the  law« 

£2:]  Before  the^  fa.  was  backed  by  the  Justice  of  the 
Peace  of  Early  county,  there  is  a  return  by  a  Constable  of  no 
p^sonal  property  to  be  found  whereon  to  levy  the  f./a. 
And  this  entry  is  made  by  a  different  Constable  from  the  one 
that  levied  the  execution  on  the  land  in  Early.  Under  thi» 
state  of  facts,  the  presumption  is,  that  the  law  was  complied 
with ;  and  that  the  return  was  made  by  a  Constable  of 
Twiggs  county,  where  the  judgment  was  obtained,  and  where 
the  defendant  resided. 

For  myself,  at  least,  I  would  not  ha^e  it  understood,  or  in- 
Csrred,  that  even  this  is  necessary,  so  &r  as  the  title  of  an  in- 
nocent purchaser  is  concerded.  The  authority  of  the  Con- 
stable 4o  levy  on  land,  is  derived  from  the  fact  that  there  is 
aapersonal  property  out  of  which  the  execution  can  be  col- 
koted  And  if  such  be  the  fact,  while  his  entry  is  a  conve- 
wnt  mode  of  establishing  it,  I  am  not  prepared  to  say,  that 
]  would  not  allow  an  innocent  purchaser  to  protect  his  title 
Vyvflbowing  that  such  was  true.  And  then  on  the  other 
band,  with  my  present  opinions,  I  would*  look  to  such  entry 
as  a  protection  to  his  title,  no  matter  by  what  Constable  made, 
.luir  when  made.  The  act  itself  has  been,  in  my  humble  be- 
lief, misconstrued  from  the  beginning.  It  was  passed  for  the 
iienefit  alone  of  the  defendant  in^/o.;' to  give  him  the  right 
to  .compel  the  satisfaction  of  his  debts,  out  of  his  perishable 
pfoperty^  leaving  bim  in  ^  enjoyment  of  his  homestead. 
Still,  allowing  him  the  privilege  of  piHiiting  out  bis  land,  if 
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such  was  his  choice.  If  be  saw  fit  not  to  interfere  by  illegal- 
ity, but  to  stand  by  and  see  his  land  sold,  the  title  of  the  bona 
fide  purchaser  should  never  have  been  disturbed.  But  these 
points  are  not  in  the  case,  and  I  am  determined  to  adhere  to 
existing  decisions. 

As  to  the  transfer  of  the  execution  being  a  satisfaction  of 
the  debt^  such  was  not  the  doctrine,  even  of  the  common  law. 
In  England,  the  assignee  took  an  equitable  interest,  which 
could  be  enforced.  Some  Judge  so  decided,  perhaps;  and 
hence  the  passage  of  the  Act  of  1829.  An  Act,  lijce  hun- 
dreds of  others  in  our  State,  passed,  not  to  declare  what  the 
law  ^hall  Ae,  but  what  it  is,  and  always  has  been. 

Judgment  affirmed. 


John  P«  Gaulden,  plaintiff  in  error,  vs.  Henry  D.  Shshsb, 

defendant  in  error. 


[1.]  Where  the  pUtiniifr  holds  several  notes  of  the  defeaduit  doect 
dates  and  upon  which  separate  soUs  are  brooght  at  the  nspecti? e  matiuilif  «( 
«aeh,  tlie  Court  will  not  compel  a  consotidati9n  of  the  actions ;  especiaUy  wkca 
the  motion  to  do  so,  is  made  aAer  one  of  the  cases  has  been  continued  for  the 
Term. 

[2.]  Where  two  suits  ore  pending;  between  the  same  parties,  itpo»scpaiate  aeCM» 
which  are  parts  of  the  same  contra^,  and  the  defence  to  each,  i».preciae^ 
the  same,  interrogatories  taken  in  one  ,of  the  cases,  may  be  read  in  both. 

[3.]  Upon  a  question  of  fraud  in  the  sale  of  land,  the  testimony  shooM^**- 
stricted  to  its  value  at  the  time  of  sale,  and  not  its  present  worth,  in  oHbrI* 
itx  the  damages. 

Assumpsit,  from  Decatur.    Tried  before  Judge  Aujev, 
October  Term,  1857, 

This  was  an  action  of  assumpsit,  by  Henry  D.  Shehee 
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against  John  P.  Gaulden,  on  a  promissory  note,  made  by 
Gaulden  for  ^2,500. 

To  this  action,  defendant  plead : 

1st.  The  general  issue. 

2d.  Partial  failure  of  consideration,  in  this,  that  said 
note  was  given  as  a  part  of  the  purchase  money,  of  several 
lots  of  land  in  Decatur  county,  bought  by  defendant  from 
plaintiff,  consisting  of  about  thirteen  hundred  and  sixty-seven 
acres.  The  entire  purchase  money  being  ^7,500.  That  at 
and  before  the  purchase,  plaintiff  represented  to  defendant 
that  said  body  of  land  contained  five  hundred  acres  of  river 
bottom,  which  was  (hen  covered  with  water ;  that  this  repre* 
sentation  was  untrue,  and  known  to  be  so  by  plaintiff  at  the 
time  he  made  it  But  that  defendant  relying  upon  said 
representations,  believing  them  at  the  time,  and  not  being 
able  to  measure  the  land  on  account  of  the  water  on  it,  con- 
firmed the  purchase,  and  gave  his  notes,  one  of  which  is 
that  sued  upon ;  that  the  river  bottom  land  does  not  exceed 
three  hundred  acres,  and  that  the  difference  in  value  between 
the  bottom  land  and  that  not  bottom  land  is  ten  dollars  per 
9ei6>  and  that  the  quantity  of  land  represented  as  bottom 
land  was  the  inducement  to  defendant  to  make  the  contract 

It  was  further  alleged,  that  plaintiff  since  said  purchase^ 
has  removed  and  now  resides  out  of  the  State. 

At  October  Term,  1857,  the  case  was  called  for  trial  on 
the  appeal,  and  defendant  moved  to  consolidate  this  action 
with  another,  brought  on  one  of  the  other  notes  given  in  part 
of  said  purchase  money,  in  the  same  Court,  by  the  same 
plsiintiff  against  the  same  defendant,  and  resting  upon  the 
same  or  part  of  the  same  consideration. 

The  Court  refused  the  motion  to  consolidate,  and  defend- 
ant excepted. 

Defendant  had  sued  out  separate  commissions  to  take  the 
depositions  of  Joseph  P.  Gray,  in  the  cases  pending  in  Court; 
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tliis  case  being  one,  and  the  other  being  on  another  notai, 
given  as  part  of  the  purchase  money  of  the  same  land,  by 
the  same  plaintiff  against  the  same  defendant,  and  he  movedi 
to  be  allowed  to  read  and  use  both  sets  of  interrogatories  and 
answers  m  this  case. 

Plaintiff  objected.  The  Court  sustained  the  objection  antf 
defendant  excepted. 

Defendant  then  moved  to  continue  the  case,  on  the  gromkls: 

1st.  That  the  ruling  out  one  set  of  the  depositions  of  Gray, 
was  a  surprise,  as  he  had  expected  to  use  both  on  Ais  trial, 
and  without  said  depositions,  he  could  not  safely  go  to  trU. 

2d.  That  Judge  Allen,  (the  presiding  Judge,)  was  a  ma- 
terial witness  for  him,  and  he  having  declined  to  be  exam- 
ined in  this  or  any  case,  ore  tenusy  he  could  not  ^  to 
trial  without  his  testimony,  which  he  expected  to  obtain  by 
commissbn,  by  the  next  Term  of  this  Court 

* 

'the  Court  overruled  the  motion  to  continue^  and  defend- 
ant excepted. 

Plaintiff  then  offered  and  read  in  evidence  the  note,  and 
closed. 

Defendant  then  went  into  his  defence,  and  introduced  tes- 
timony in  support  of  his  pleas.    Plaintiff  replied  : 

The  Court  charged  the  jury,  amongst  other  things, 
Aat  if  it  was  proven  that  the  note  sued  on  was  given  as 
part  of  the  consideration  for  the  purchase  of  a  plantation 
bought  by  defendant  from  plaintiff,  consisting  in  part 
of  bottom  land,  and  that  at  the  time,  the  parties  were  in 
treaty  in  relation  to  said  purchase,  a  portion  or  all  of  the 
bottom  land  was  cohered  with  water  so  that  defendant  could 
not  ascertain  the  quaUty  or  quantity,  and  plaintiff  represented 
to  defendant  that  there  were  four  hundred  or  any  other 
number  of  acres  of  bottom  land,  and  that  it  was  of  a  parti- 
cular quality  or  value,  and  these  representations  were  untm^, 
«nd  defendant  was  damaged  thereby^  the  jary .  ahould-.ds- 
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duct  firom  the  note  the  amoiiiit  of  such  damage,  and  plaiA^ 
tiff  was  bound  by  his  representations  whether  he  knew  them 
to  be  false  or  not 

The  jury  found  for  the  plaintiff  the  full  amount  of  the 
note,  with  interest  and  cost 

Whereupon  counsel  for  defendant  moved  for  a  new  trial. 

1st  Because  the  verdict  was  contrary. to  law,  the  evidence 
and  the  charge  of  the  Court 

2d.  Because  the  Court  permitted  the  witness  English, 
against  the  objection  of  defendant,  to  testify  as  to  the  present 
Talne  of  the  lands. 

3d.  Because  the  Court  erred  in  refusing  to  consolidate ; 
in  refusing  to  allow  defendant  to  read  both  sets  of  deposi- 
tions of  the  witness  Gray,  and  in  refusing  the  motion  for 
continuance,  as  before  set  out  and  excepted  to. 

The  Court  after  argument,  refused  the  motion  for  a  new 
trial,  and  defendant  excepted. 

I.  R  Bow£B,  for  plaintiff  in  error. 

McInttbe  &  Young  ;  and  Cole,  contra. 

By  the  Court. — LuMPxrN,  J.  delivering  the  opinion. 

[1.]  Was  the  Court  right  in  refusing  to  compel  the  plain- 
tiff to  consolidate  the  two  actions,  ?  We  think  so,  cleariy. 
The  notes  fell  due  at  different  times,  and  were  sued  each,  at 
maturity.  ( TidcPs  Pr.  6 1 3.)  Besides,  in  this  case,  one  of  the 
cases  had  been  continued  for  the  Term,  before  the  motion 
to  consolidate  was  made. 

[d.]  Did  the  Court  err  in  refusing  U^  allow  the  testimony 
of  Gray,  taken  by  commission,  to  be  read  ?  There  were  two 
cases  pending  in  the  Court  upon  two  separate  notes,  bnt 
both  notes  were  part  of  the  same  contract  Two  sets  of  in- 
tenogatories  were  taken  out  for  the  witness  Gray,  onei 
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tended  for  the  one  case  and  the  other  for  the  other.  One  set 
was  answered  more  fully  than  the  other,  and  on  that  ac- 
co  unty  the  defendant  proposed  to  read  both  sets,  in  the  same 
case.  Why  not  allow  it  to  be  done  ?  The  parties  were  the 
same ;  the  subject  matter  or  issues  the  same  precisely  in  both 
cases.  No  good  reason  can  be  assigned  "w^hy  they  should 
not  have  been  read. 

* 

[3.]  The  witness,  English,  was  permitted  by  the  Court  to 
be  examined  as  to  the  present  value  of  the  land,  in  order  to 
ascertain  whether  Gaulden  was  injured  by  the  fraud  allied 
to  have  been  practiced  upon  him  when  he  bought  the  land. 
This  was  clearly  wrong.  His  testimony  should  have  been 
restricted  to  the  value  of  the  land  at  the  time  of  the  purchase, 
and  not  extended  to  its  present  value. 

Considering  the  loss  and  depreciation  in  the  quantity  and 
quality  of  the  land,  it  is  impossible  to  justify  the  verdict  up- 
on any  other  hypothesb,  than  that  the  jury  took  into  con- 
sideration the  present  value  of  the  land,  and  that,  they  had 
no  right  to  do  under  the  law. 

We  forbear  to  express  any  other  or  further  opinion  upoa 
the  facts. 

We  have  omitted  noticing  several  points  which  will  not 
arise  upon  another  trial,  and  which  involve  no  legal  princi- 
ple of  general  importanca 

Judgment  teversedL 


Samuel  Smith,  plaintiff  in  error,  vs.  Merhick  Baares,  d^ 

fendant  in  erroi. 

An  order  drawn  by  A.  on  B.  m  favor  of  C,  to  pay  the  latter  ^  S'7-l^'ilft  AW> 
•&#r»  is  not  aneh  aninftmrnent  at  requiree  demand  mud  notiot^  in  ovdir  to  IMI 
the  drawer. 
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Assumpsit,  from  Dougherty  county.  Decision  by  Judge 
AxLSK,  at  November  Tenn,  1857. 

This  was  an  action  by  Samuel  Smith  against  Merrick 
Barnes,  upon  the  following  written  instrument,  to- wit : 

Albany,  January  4,  1855. 
Mr.  Oeorge  F.  Drew: 

Sir:  Please  let  Samuel  Smith  have  eighty-eight  and  thirty- 
seven-one  hundred  dollars  worth  of  lumber  at  your  mill 
when  called  on,  at  one  dollar  per  hundred  feet  for  square 
lumber,  which  I  have  this  day  credited  on  your  note  that  I, 
hold  for  two  hundred  dollars,  payable  in  lumber  at  your 
mill,  when  called  for,  at  one  dollar  per  hundred  feet,  and 
dated,  Dec.  25th,  1854. 

And  oblige, 

MERRICK  BARNES. 

Mie9t:  A.  Y.  Hampton. 

The  declaration  contained  three  counts:  The  first  was  a 
special  count  on  the  instrument  averring  presentment,  refu- 
sal to  pay  or  accept,  and  notice  to  the  drawer.  The  second ; 
a  count  that  defendant  was  indebted  to  plaintiff  eighty-eight 
hundred  and  thirty-seven  feet  of  lumber,  at  one  dollar  per 
hundred  feet,  and  in  consideration  thereof  undertook  and 
promised  to  pay  said  lumber  at  the  rate  specified,  as  its  value. 
Third,  was  a  count  for  money  paid,  and  had  and  received. 

Upon  the  trial,  plaintiff  offered  in  evidence  the  order  above 
stated,  which  was  received. 

He  then  offered  and  read  the  answers  of  George  F.  Drew, 
to  intenogatories,  who  testified :  That  he  knew  the  parties, 
that  no  order  was  ever  presented  to  him  by  plaintiff,  but 
plaintiff  informed  him  that  he  had  such  an  order,  and  he 
told  plainiff  if  he  would  make  out  the  bill,  he  witness,  would 
saw  it  for  him,  which  plaintiff  said  he  would  do ;  but  before 
it  was  done,  witness  discontinued  his  mill :  That  he  was  noti- 
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fied  of  the  order  in  Albany,  at  plaintiff's  store,  in  January, 
ia55,  and  agreed  to  pay  the  order.  It  was  about  fifteoi  or 
twenty  days  after  he  was  notified  of  the  order,  that  be  dis- 
eontinued  sawing.  At  the  time  he  was  notified  of  the  order, 
he  could  have  filled  it  "^Cannot  say  how  long  after  the  date 
of  the  order,  that  he  received  notice ;  he  agreed  to  saw  Ake 
lumber,  and  plaintiff  agreed  to  wait  until  it  was  done.  The 
order  was  never  presented,  except  as  before  stated ;  he  did 
not  refuse  to  accept  it,  but  agreed  to  saw  the  lumber,  and 
plfiintiff  agreed  to  take  it 

Plaintiff  then  closed,  and  defendant  moved  for  a  nonsnit, 
upon  the  ground  that  the  paper  declared  on  and  offered  in 
evidence,  was  a  bill  of  exchange,  and  the  drawer  thereof 
w^  entitled  to  notice  of  non-acceptance  or  non-payment 

The  Court  granted  the  motion  and  nonsuited  plaintiff; 
and  plaintiff's  counsel  excepted 

CoNVEixr,  for  plaintiff  in  error. 
Vason  &  Davis,  for  defendant  in  error. 

£y  the  Court. — Lumpkin  J.  delivering  the  opinion. 

It  seems  that  Barnes,  the  defendant  below,  as  well  as 
in^  error,  held  the  note  of  one  George  F.  Drew,  for  two  hand-* 
red  dollars,  payable  in  lumber  at  Drew's  mill,  when  called 
for,  at  oue  dollar  per  hundred  feet    Barnes  gave  to  Samuet 
Smith  the  plaintiff,  an  order  on  Drew,  for  %SB  87-100  worth 
of  lumber,  to  be  delivered  when  called  for,  upon  the  same 
terms,  and  entered  a  credit  upon  Drew's  note  to  him  for  that 
amount    The  order  was  dated  the  25th  of  December,  1854. 
Smith  met  Drew  in  Albany,  a  few  days  afterwards,  and  in- 
fdrmed  him  that  he  had  the  order,  when  Drew  toTd  him  td 
make  out  a  bill  of  lumber  and  he  would  saw  it  for  him? 
Smith  promised  to  do  so,  but  Drew  discontinued  his  iniir 
some  fifteen  or  twenty  days  thereafter.  *   ■ 

Was  Smith  bound  to  give  notice  to  Bam^? 


I  •■ 
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To  support  the  affirmative  of  this  proposition,  two  thitigs 
are  necessary.  Ist  That  the  instrument  of  writing  given 
by  Barnes  to  Smith  is  a  bill  of  exchange ;  and  2dly.  That 
being  a  bill  of  exchange,  it  is  not  included  in  the  Act  of 
1826.  {Cobb  594)  This  act  dispenses  with  notice,  to  par- 
ties secondarily  liable,  in  all  other  than  bankable  paper. 

We  hold  that  Mr.  Barnes  has  failed  to  make  good  the  first 
ground,  namely,  that  this  instrument  is  a  bill  of  exchange. 
It  is  investing  such  a  neighborhood  transaction  as  this,  with 
too  much  dignity  to  call  and  consider  it  as  such.  And  as 
to  the  second  point,  this  Court  has  gone  so  far  as  to  hold, 
that  the  act  did  apply  to  endorsers  on  foreign  bills  of  ex- 

f 

change.  (4  Oa.  Sep.  106.)  Whether  it  extend^  to  parties, 
who  occupy  the  relation  of  drawer  and  payee,  has  not  I  be- 
lieve, been  decided.  We  do  not  wish  to  be  considered  as 
expressing  any  opinion  upon  the  second  point. 

Judgment  reversed. 


Franxlik  Q.  Wblch,  plaintifi*  in  error,  vs.  Joseph  BtrTLBft,  et 

al.  defendants  in  error. 

|1.]  A  9ale  made  under  a  dormant  judgment  is  void. 

[2.]  It  is  not  sufficient  to  rf  verse  the  judgment  of  the  CJourt,  unless  required  pos- 
itively by  statute,  because  the  Court  has  committed  an  immaterial  error  in  its 
charge,  but  the  finding  of  the  jury  is  satisfoctory. 

[3.]  It  is ao  error  for  the  Court  to  refuse  to  give  charges  to  the  jury  as  requested 
in  writing,  if  they  are  inapplicable  to  the  case. 

{4.]  A  bona  fide  purchaser  can  acquire  no  valid  title  nnder  a  void  judgment ;  oU- 
erwise,  when  the  judgment  in  voidable  only. 

(5.J  The  entry  of  an  officer  cannot  revive  a  void  judgment.  It  can  be  revived 
through  a  Court  only  upon  notice  to  the  opposite  party,  and  then  takes  eifeot 
from  the  date  of  the  last  judgment. 

{6.]  The  date  of  an  officer's  return  may  be  eaquirod  into. 
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EracTMBKT,  from  Baker.  Tried  before  Judge  Allsn. 
November  Term,  1857. 

This  was  an  action  of  ejectment  by  John  Doe,  on  the  sev- 
eral demises  of  Joseph  Butler,  and  Augustus  S.  Jones,  against 
Richard  Roe,  casual  ejector y  and  Franklin  0.  Welch,  tenant 
in  possession,  for  the  recovery  of  lot  of  land,  Na  157,  in  the 
9th  district  of  Baker  county. 

The  case,  by  consent,  was  transferred  to  the  appeal  On 
the  trial  the  plaintiff  offered  and  read  in  evidence,  the  grant 
from  the  State  of  Georgia  to  Joseph  Butler,  for  the  lot  of  land 
in  controversy,  dated  27th  January,  1836;  then  a  deed  from 
Butler  to  Augustus  S.Jones,  for  same  lot,dated  7th  January, 
1837,  recorded  27th  February,  1854;  proved  the  foo^^,  and 
possession  of  defendant,  and  closed. 

The  defendant  introduced, 

1st  A  deed  for  the  lot  in  dispute,  from  George  W.  CalUer, 
Sheriff  of  Baker  county,  to  William  B,  Crawford,  dated  6th 
July,  1852  5  sale  made  by  virtue  of  a  Ji.fa.  levied  on  lot  of 
land  No.  157,  9th  district.  Baker  county,  by  A.  P,  Greer,  Con- 
staUa    Recorded  13th  July,  1852. 

2d.  A  deed  from  Crawford  to  William  E.  Smith,  dated  23d 
Dec,  1852,  for  the  same  lot :  not  recorded. 

3d.  A  deed  from  Smith  to  Welch,  Sherman  &  Ca:  not 
recorded. 

4th.  A  deed  from  Welch,  Sherman  &  Co.,  to  defendant, 
Franklin  0.  Welch,  dated  22d  December,  1854 :  not  record- 
ed. 

In  support  of  the  Sheriff's  deed,  the  defendant  introduced 
thxQ^JLfas.  issued  from  a  Justice's  Court  of  Pulaski  county, 
all  in  favor  of  A.  Manning  vs.  Joseph  Butler,  and  dated  3d 
March,  1842..  The  first  JL  fa.  was  for  eleven  dollars  and 
seventy- two  cents,  and  upon  which  were  the  following  en- 
tries: "No  personal  property  to  be  found  whereon^ levy 
this  Ji.fa.     March   3d,  1848;  cost,  31    1-4.     D.   T.  Cross, 
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Const'*  **  Levied  the  within  JL  fa.  on  one  gray  mare^  23d 
July,  1842.  D.  T.  Cross,  Const"  «  The  above  levy  sold  for 
$16.50,  of  which  $13.25  was  applied  to  costs  on  this  and  oth- 
er ^./w.  against  said  Butler,  20th  August,  1842.  D.  T.  Cross, 
Consf  ^  Received  on  the  within  Ju  fa.^  three  dollars  and 
twenty-five  cents,  20th  August,  1842.  ^  Georgia,  Dooly  coun- 
ty. No  property  to  be  found  by  me  whereon  to  levy  thia^ 
fa..  This  1st  April,  1848.  Matthew  F.  Floyd,  Const.'' 
*  Georgia,  Baker  county.  To  any  lawful  officer  to  execute 
and  return ;  You  are  hereby  authorized  to  execute  and  return 
within  fifa.  May  1 9th,  1 852.  Thomas  Lyan,  J.  P."  "  Re- 
corded."  "I  transfer  the  within^,  feu  to  C.  Torrance, to 
have  full  control,  as  myself,  Oct  20th,  1849,  without  any  re- 
course on  me  hereafter.  K  Manning."  "  Cost  paid  by  de- 
fendant" "Georgia,  Baker  county.  Levied  this ^ /o.  on 
lot  of  land  157,  9th  district  of  said  county,  as  the  property  of 
Joseph  Butler,  pointed  out  by  Jacob  Watson.  May  19th, 
1852.  A.  P.  Greer,  Const"  "  The  above  levy  sold  this  day 
for  one  hundred  and  thirteen  dollars,  and  after  deducting 
cost,  money  applied  to  this  and  other  fi,fas,  August  6tb, 
1852.     Geoi^e  W.  Callier,  Shff." 

"  Received  twenty-one  dollars  and  sixteen  cents  in  full,  on 
this^/{i.,and  the  balance  of  the  money  applied  to  two  other 
/Lfas.  of  same  date,  and  in  favor  of  same  plaintiff.  August 
6th,  1852.    J.  R.  Watson." 

On  the  second^. /a.  was  an  entry  of  no  personal  property, 
made  by  Cross,  the  Constable,  30th  March,  1842.  No  pro- 
perty by  Floyd,  the  Constable  in  Dooly  county,  dated  1st 
April,  1848;  a  transfer  by  Manning  to  Torrance,  Oct  20th 
1849,  and  a  receipt  in  full  by  Watson,  from  sale  of  No.  157, 
9th,  Baker,  dated  6th  August,  1852.  This  Ji.  fa.  was  for 
^17.25,  with  interest  from  24th  March,  1841. 

On  the  third^/a.  there  was  the  same  entries  as  on  the  se- 
cond. This^^a.  was  for  $25.00,  with  interest  from  1st  Jan- 
uary, 1841. 

Defendant  examined  Cross,  the  Constable  from  Pulaski, 
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who  bad  made  the  entries,  who  proved  that  he  knew  Butler. 
That  he  was  Constable  in  Pulaski  county,  in  1842 — had  the 
Ji./as.  (above  mentioned)  in  his  hands  for  collection.  Knew 
Butler  in  1842 ;  knew  him  before ;  don't  know  where  Butler 
lived  when  the  land  was  drawn ;  thinks  he  resided  in  Pulas- 
ki county  in  Dea,  1841 ;  don't  know  how  long  he  lived  in 
Pulaski ;  he  was  considered  broke  in  July,  1842;  don't  know 
his  condition  in  1848,  nor  in  1852 ;  last  time  he  saw  him,  in 
1853  or  1854,  his  condition  was  very  bad;  cannot  say  he 
drew  a  lot  of  land.  The  entries  on  the  ^.yiw.  were  made  by 
him  (witness)  in  1842;  sold  the  grey  mare  in  July,  1842, for 
$16.50.  Thirteen  dollars  and  twenty-five  cents  were  applied 
to  the  cost  on  the  Ji.fas.y  and  three  dollars  and  twenty-five 
cents  on  one  of  the  JL  fas.  They  were  in  my  (witness)  hands 
when  the  levy  was  made,  and  were  advertised  as  levied. 
They  were  never  paid  ofi*  while  in  his  hands ;  the  cost  on 
them  was  paid,  and  $3.25  principal,  on  one  of  them. 

Cross  Examined. — He  made  all  the  entries  over  his  name; 
the  entries  were  in  his  hand  writing ;  cannot  say  the  entry 
as  to  the  sale  of  the  grey  mare,  was  made  on  the  day  or  not, 
but  if  not  on  the  day,  pretty  soon  afterwards ;  it  has  been  six- 
teen or  seventeen  years  years  since  he  first  knew  Butler; 
knew  him  first  in  Dooly  county,he  lived  a  portion  of  the  time 
in  Pulaski ;  when  he  left  that  county,  cannot  say  where  he 
went;  thinks  he  went  to  Dooly,  and  then  to  Florida;  don't 
know  his  age ;  supposes  he  is  now  about  sixty ;  don't  know 
where  he  now  resides,  but  he  told  witness  some  three  or  four 
years  ago,  that  he  lived  in  Florida. 

It  was  agreed  and  admitted,  that  at  the  date  of  the  levy  on 
the  land,  there  was  no  personal  property  of  defendant  in^  ■ 
fiL  (Butler)  in  Baker  county,  and  that  said  entry  of  no  per- 
sonal property  be  now  made  nunc  pro  tunc. 

Defendant  then  closed. 

Plaintiflf  proposed  to  prove  by  a  witness,  that  tfie  entry 
made  by  Floyd,  Constable,  on  the  fi.fa.  dated  1st  Aprils  1848, 
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wdis  not  made  at  that  time,  but  in  1852.  Defendant  objected 
to  this  testimony ;  the  Court  overruled  the  objection,  and  the 
witness  (Jacob  Watson)  testified  that  said  entry  by  Floyd,  dated 
1st  April,  li>48,  was  not  made  at  that  time,  but  sometime  in 
1852;  that  wimess  carried  the^/a  to  Floyd  and  procured 
him  to  make  said  entry  and  antedate  the  same ;.  that  Floyd 
was  acting  as  Constable  in  Dooly  county  at  the  time  said 
levy  was  antedated,  and  at  the  time  it  purports  to  have  been 
made ;  that  he  (witness)  wrote  the  entry  himself,  and  Floyd 
s^ned  it,  as  Constable,  believing  at  the  time  it  was  legal  so 
to  do,  and  that  such  entry  would  keep  the/i./cuin  life. 

The  testimony  being  closed,  defendant's  counsel  requested 
the  Court  to  charge  the  jury, 

1st.  That  when  one  of  iwo  innocent  persons  must  suffer, 
the  one  most  culpable  ought  to  sustain  the  loss. 

2d.  That  Jones,  by  his  laches  in  not  recording  his  deed 
from  Butler,  has  produced  all  this  litigation.  That  if  his 
deed  had  been  recorded  in  time,  the  purchaser  at  Sheriff  sale, 
^  a  ];easonable  and  prudent  man,  would  not  have  boiight. 

3d.  That  the  law  does  not  encourage  laches  in  any  pecsou, 
but  assists  and  sustains  the  vigilant  and  diligent. 

4tb.  That  Crawford  finding  no  deed  upon  record  from  But- 
li^f^  and  zJi.fcL  prima  fade  in  force  against  him,  was  autlior- 
ized  to  bid  and  purchase  the  lands,  and  his  title  thus  acquired 
i^  good  against  Butler  and  all  others. 

5th.  That  the  entry  made  by  Constable  Floyd  in  1848,  al- 
though antedated,  cannot  affect  Crawford  and  his  assigns, 
they  being  innocent  purchasers  without  notice;  and  plaintiff's 
remedy  is  against  the  officer  for  a  false  return. 

6th.  That  a  bona  fide  purchaser  at  Sheriff's  sale  under 
and  by  virtue  of  an  apparently  valid  and  subsisting  judgment 
and^ya.,  acquires  a  good  title,  or  all  the  title  the  defendant 
had  in  the  property  sold. 

7th.  That  agreeably  to  the  admission  and  agreement  of 
counsel;  the  jury  are  to  consider  the  ^/a.  asa  good  andsab- 
s^ii4£  execution  at  the  time  of  sale,  and  that  all  the  reqtii^ 
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tions  of  the  law  have  been  complied  with  in  respect  thereto. 

8th.  That  the  entry  of  Floyd  was  not  a  forgery,  but  if  any- 
thing, was  a  fraud,  and  for  which  his  sureties  are  liable  to 
the  party  injured  thereby;  but  his  acts  under  and  by  virtue  of 
the  Ji./cu  are  valid  and  binding  as  in  favor  of  an  innocent 
purchaser  without  notice. 

9th.  That  the  entry  oJFan  officer  on  an  execution,  of  "no 
personal  property^\  can  be  made  at  any  time,  nunc  pro  tuna, 
and  when  made  relates  back  to  and  is  considered  as  having 
been  made  at  the  time  it  was  his  duty  to  have  made  the  same. 

10th.  An  entry  by  a  Constable  of  "no  personal  property  to 

be  found'^,ona^yflr.,  as  between  the  original  parties,  is  j^r/iTia 

faciej  and  when  the  rights  of  third  parties  intervene,  it  then 

becomes  conclusive,  unless  it  is  shown  that  3uch  third  party 

had  notice  of  fraud. 

All  of  which  the  Court  refused  to  charge,  as  not  applicable 
to  the  case,  but  charged  the  jury  that  if  they  believed  that 
the  judgment  upon  which  the^/o.  is  founded  was  dormant, 
the  sale  was  void,  and  the  purchaser  at  Sheriff's  sale  got  no 
title,  and  they  must  find  for  the  plaintiff  That  in  compu- 
ting the  time  on  the^.ya.,  they  must  calculate  from  the  date 
of  the  judgment  or  last  entry  on  the^yh. 

The  jury  returned  a  verdict  for  plaintiff,  and  defendant 
moved  for  a  new  trial,  on  the  grounds  of  error  in  the  charge, 
and  the  refusal  to  charge,  in  the  admission  of  Watson's  testi- 
mony ;  because  of  newly  discovered  testimony  since  the  trial; 
and  because  the  verdict  is  against  the  law  and  evidence. 

The  Court  overruled  the  motion  for  a  new  trial,  and  de- 
fendant excepted. 

W.  K  Smith;  P.  J.  Strozier;  Warren  &  Warren,  for 

plaintiff  in  error. 

Lyon,  Irwin  &  Butler,  contra. 
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By  the  Court. — McDonald  J.,  delivering  the  opinion. 

[1.]  The  charge  of  the  Court  to  the  jury,  that  if  they  be- 
lieved, that  if  the  judgment  upon  which  theJL/cu  was  issued, 
was  dormant,  the  sale  was  void,  and  the  purchaser  at  Sher- 
iff's sale  got  no  title,  and  they  must  find  for  the  plaintiff,  was 
correct  The  statute  declares  that  such  judgment  shall  be 
void  and  of  no  effect    {Cobbj  498.) 

[2.]  If  the  Court  was  incorrect  in  instructing  the  jury,  that 
in  computing  the  time  on  thefi/a.,  they  must  calculate  from 
the  date  of  the  judgment,  or  the  last  entry  on  the  fi.fa.^  we 
will  not,  for  that  cause,  reverse  the  judgment,  if  the  verdict 
be  right 

There  was  an  entry,  legally  made  on  the  Jl  fcuj  and  the 
alternative  feature  in  the  charge  was  neither  intended  nor 
calculated  to  draw  the  mind  of  the  jury  from  the  point  in  the 
case,  that  if  a  lawful  entry  had  been  made  on  the  execution 
every  seven  years,  it  was  good  and  valid.  The  verdict  of  the 
jury  is  satisfactory. 

[S.]  The  refusal  of  the  Court  to  give  in  charge  to  the  jury, 
the  requests  of  the  counsel  of  plaintiff  in  error,  submitted  in 
writing  to  the  Court,  is  made  a  ground  for  asking  for  a  new 
trial  The  Court  refused  to  give  them  in  charge  because 
they  were  inapplicable  to  the  case.    And  so  we  think. 

The  land  was  sold  by  the  Sheriff  as  the  propert)''  of  the 
drawer.  Augustus  S.  Jones  purchased  from  him,  and  his 
deed  bears  date  on  the  7th  January,  1837.  It  was  recorded 
27th  Feb.,  1854.  There  was  no  question  in  this  case  under 
the  registry  acts,  as  to  the  validity  of  the  title  of  the  purchaser 
•at  Sheriff's  sale  against  Jones'  title.  It  was  quite  a  different 
question.  It  was  in  r^ard  to  the  lien  of  the  judgment  and 
validity  of  the  execution  under  which  the  land  was  purchased. 
The  five  first  requests  of  counsel  for  plaintiff  in  error,  in  the 
long  string  of  requests  submitted  by  them,  had  no  application, 
therefore,  to  the  case,  as  presented  to  the  jury. 

[4.]  The  statute  declares  a  dormant  judgment  to  be  void 
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aad  of  no  effect.  It,  ihereforo,  requiring  no  act  of  the  party 
to  avoid  it,  falls  not  within  the  class  of  voidable  judgments. 
All- acts  done  bonajide  under  a  voidable  judgment  are  good, 
until  it  is  set  aside.  But  no  act  is  ^ood  under  a  txnd  judg- 
ment, and  even  a  bona  fide  purchaser  can  acquire  no  title 
under  it     Woodcock  vs.  Bennett ^  I  Cotoen^s  R.  734. 

A  judgment  which  loses  its  lien  merely  because  it  is  not 
revived  under  the  old  law,  was  not  a  void  judgment,  and 
rights  acquired  by  strangers  under  such  judgments  might 
have  been  ordinarily  protected,  but  as  our  statute  declares 
dormant  judgments  wirfanrf  of  no  eff'ecty  the  rule  is  different 
The  fifth  and  sixth  requests  ought  not  therefore  to  have  been 
given  in  charge  to  the  jury. 

There  was  no  consent  of  counsel  that  thefi/a.  was  a  good 
and  subsisting  execution  at  the  time  of  the  sale ;  and  the 
7lh  request  ought  not  to  have  been  given  in  charge. 

[5.]  At  the  time  the  entry  was  made  on  the  execution  by 
the  Constable  Floyd,  the  execution  was  void  and  of  no  effect 
His  entry  could  not  revive  it     It  required  the  action  of  a 
Court,  upon  notice  to  the  opposite  party,  to  obtain  another 
judgment  thereon,  which  takes  effect  from  its  date.     He  act- 
ed without  authority  in  more  respects  than  one,  which  will 
be  adverted  to  again  presently.     There  was  no  error,  there- 
fore, in  refusing  to  give  the  8th  request  in  charge  to  the  jury. 
If  the  9th  request  was  asked  in  reference  to  the  entry 
made  by  Floyd  on  the  execution,  it  was  illegal,  and  ought 
not  to  have  been  given.     If  it  relates  to  the  facts  agreed  upon 
by  counsel,  it  was  still  illegal,  as  a  Constable  of  Baker  coun- 
ty, where  there  was  no  proof  the  defendant  ever  resided,  was 
not  the  proper  officer  to  make  such  return.     The  case  of 
Jhmcan  vs.  PVebb  4*  Foster^  7  Ga.  187,  requires,  in  my  opin- 
ion, some  qualification. 

^  We  see  nothing  in  the  facts  of  this  case,  under  the  view 
we  have  taken  of  it  in  what  we  have  said,  which  warrants 
the  loth  request,  and  therefore  say  it  ought  not  to  have  been 
charged. 
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[6.]  The  eridence  of  Jacob  Watson  had  reference  to  the 
date  of  the  entry  and  was  not  introduced  to  controvert  any 
fact  stated  in  it  Without  going  further  into  the  consideratioti 
of  the  question  whether  the  return  of  the  Constable  was  tra- 
versable, it  is  sufficient  to  say  that  there  is  no  legal  objection 
to  proof  that  it  bears  a  wrong  date. 

In  regard  to  the  other  points  made  in  the  motion  for  anew 
trial,  it  is  perhaps  sufficient  to  say,  that  we  are  satisfied  that 
the  verdict  of  the  jury  is  supported  by  the  law  and  evidence 
of  the  case,  and  we  will  not  therefore  interfere  with  the  de- 
cision of  the  Court  below  on  these  grounds  in  the  motion. 
We  will  barely  remark  (inasmuch  as  it  was  argued  with 
much  earnestness,  that,  as  the  purchaser  at  Sheriff's  sale  was 
a  bona  fide  purchaser,  and  should  be  protected,  although  we 
have  determined  that  his  purchase  cannot  be  sustained  under 
the  law)  that  it  seems  to  us,  that  he  was  not  as  vigilant  as  he 
might  have  been,  and  that  without  referring  to  the  obvious 
grounds  on  which  we  have  placed  the  decision,  his  title  could 
not  be  sustained  on  other  grounds  connected  with  Floyd's 
entry  on  the  execution.  The  judgment  was  obtained  in  Pu- 
laski county.  The  execution  was  issued  from  the  Justice's 
Court  in  which  the  judgment  was  obtained.  Floyd  was  a 
Constable  of  Dooly  coimty,  and  his  entry  appears,  from  the 
execution,  to  have  been  made  in  that  county.  The  execu- 
tion had  not  been  backed  by  a  Justice  of  the  Peace  of  Dooly 
county.  Floyd  had  no  authority  therefore,  lo  search  for  and 
levy  on  property  of  the  defendant  in  that  county,  and  of  con- 
sequence had  none  to  make  the  entry  of  "no  property.''  The 
purchaser  could  have  known  this  by  examining  the  otc- 
ecution.  Again,  it  no  where  appears  that  Butler  resided  in 
Dooly  county  at  the  time  that  entry  purports  to  bear  date. 
If  he  did  not,  the  entry  is  a  nullity,  in  my  judgment. 

Judgment  affirmed. 
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E.  C.  CoRBETT,  plaintiff  in  error,  v&  John  Gilbert,  defend- 
ant in  error. 

[1.]  The  verdict  of  a  jury  may  be  amended  in  form,  to  correspond  with  the  man- 
ifest intent  of  the  jury  apparent  in  the  verdict. 

[2.]  An  attorney  at  law  who  is  called  on  to  write  a  bill  of  sale  for  a  negro^  is  doc 
prohibited  by  the  statute  from  giving  evidence  of  a  conversation  between  the 
parties  in  relation  to  the  contract. 

[3  ]  Kequest  to  charge,  not  warranted  by  the  evidence  in  the  cause,  oaght  not 
to  be  given. 

[4.]  A  |)arty  making  a  positive  assertion  of  the  solvency  of  the  maker  of  a  note, 
in  order  to  enable  him  to  pass  it  off  in  a  trade,  when  from  circumstances  he 
iti  presumed  to  know  his  condition,  and  he  knows  that  the  party  with  whom 
he  is  trading  supposes  him  to  be  acquainted  with  it,  is  liable,  if  the  maker  be 
insolvent  at  the  time. 

[5.]  Declarations  that  a  person  is  solvent,  have  reference  to  the  time  when  the 
declaration  is  made. 

[6.]  Request  to  charge  not  warranted  by  the  evidence,  need  not  be  given. 

[7.]  If  plaintiff  declare  in  deceit  against  a  defendant  for  the  fraudulent  repre> 
scntation  that  the  maker  of  a  note,  which  he  proposed  to  trade  to  him,  was 
solvent,  when  he  knew  at  the  time  he  was  insolvent^  he  must  sustain  both 
allegations  by  direct  proof,  or  by  circumstances,  to  the  satisfaction  of  the  jury. 

[&.]  The  return  of  nulla  bona  on  an  execution  against  a  debtor,  is  not  the  high- 
est evidence  of  his  insolvency.  .  His  discharge  under  the  insolvent  debtor^ 
act  is  higlier  and  better  evidence  of  that  fact. 

Case,  from  Early  Superior  Court     Tried  before  Judge  Al- 
len, at  September  Term,  1857. 

Edmund  C.  Corbett,  in  the  year  1852, purchased  from  John 
Gilbert  a  negro  man  slave,  and  in  part  payment  transferred  to 
him  a  promissory  note  for  $600,  which  he  held  on  one  Allen  J. 
Harrison,  dated  the  17th  day  of  July,  1852,  and  due  twelve 
months  after  date,  for  value  received.  At  the  September 
Term,  1853,  after  the  note  fell  due,  Gilbert  commenced  an 
action  on  the  note  against  Harrison,  and  at  the  April  Term 
following,  obtained  a  judgment  against  him.  On  the  Isl  of 
May  following,  a^./r/.  upon  that  judgment  was  issued  and 
placed  in  the  hands  of  the  Sheriff,  who,  on  the  20th  day  of 
June,  1854,  made  a  return  of  nulla  bona,  John  Gilbert, 
thereupon  brought  this  action  on  the  case  against  Edmund 
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C.  Cofbett,  stating  in  his  petition  the  above  facts,  and  alleging 
that  he  was  induced,  by  the  representations  made  him  by 
Corbett,  as  to  Harrison's  solvency,  to  take  the  promissory  note, 
and  that  Corbett,  well  knowing  that  Harrison  was  in  insol- 
vent circumstances,  fraudulently,  and  intending  to  deceive 
him,  made  such  representations. 

On  the  case  coming  on  to  be  heard  at  September  Term, 
1857,  the  defendant  demurred  to  the  plaintiff's  declaration, 
on  the  grounds  that  it  neither  set  out  the  action  of  deceit  or 
guarantee,  and  because  of  the  misjoinder  of  case  and  assump- 
sit in  the  same  count,  which  the  Court  overruled,  and  to  this 
the  defendant  excepted. 

Plaintiff,  upon  the  trial,  introduced  as  a  witness,  Samuel  S. 
Stafford,  who  testified  as  follows  :  "  Plaintiff  and  defendant 
came  to  his  office  and  asked  witness  to  write  a  bill  of  sale  for 
the  negro.  Defendant  said  that  he  had  left  one  of  the  notes 
at  home  he  intended  to  let  plaintiff  have  in  payment  for  the 
negro;  went  home  and  got  it;  when  he  handed  the  notes  to 
plaintif]^  plaintiff  said  he  did  not  know  the  makers  and  was 
taking  them  upon  the  representations  of  defendant,  that  they 
were  solvent ;  defendant  observed  that  they  were  solvent,  and 
that  Stafford  (witness)  could  collect  the  money  out  of  them 
for  him.  Did  not  hear  the  trade  between  them.  Witness 
sued  the  note  as  soon  as  it  became  due  and  never  collected 
any  money  on  it  Thinks  Harrison,  the  maker  of  the  note, 
left  the  county  in  the  latter  part  of  the  year  1854,  or  first  of 
1855,  and  thinks  that  he  canied  off  the  negro  that  the  note 
was  given  for,  but  did  not  know  that  he  carried  off  any  other 
property.  Witness  told  plaintiff  that  if  the  note  had  been 
due  at  the  time  it  was  traded,  he  thought  it  probable  he  could 
have  collected  it..  Don't  think  he  should  have  known  any- 
thing of  the  matter  but  from  the  parlies  having  applied  to  him 
as  an  attorney,  to  write  the  bill  of  sale.  That  the  land  own- 
ed by  Harrison  at  the  time  of  the  trade,  was  afterwards,  in 
November,  1853,  sold  under  fi.  fa.;  witness  did  not  consider 
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the  woman  sold  by  Ck)rbett  to  Harrison  worth  more  than 
$200." 

The  defendant's  counsel  objected  to  this  testimony  on 
the  ground  that  all  of  Stafford's  information  was  ob- 
tained by  reason  of,  and  during  the  relationship  of  client 
.  and  attorney.  The  Court  overruled  theobjectioaand  the  de- 
fendant excepted. 

The  counsel  for  the  defendant  asked  the  Court  in  writing 
to  charge  as  follows  : 

1st  That  the  transfer  of  a  promissory  note  releases  the 
transferrer  of  any  responsibility  to  any  party  or  subsequent 
holder. 

2d.  That  a  suit  on  a  promise  to  guarantee  must  be  brought 
upon  the  special  contract,  and  is  not  sustained  by  proof  of 
misrepresentations. 

3d.  A  guarantee  is  a  promise  to  pay  the  note  transferred,  if 
the  maker  does  not  pay  it. 

4th.  That  a  representation  to  be  actionable,  must  not  only 
be  false,  but  be  so  to  the  knowledge  of  the  party  making  it 

5th.  A  representation  that  a  party  is  good  or  solvent,  has 
reference  to  the  present  condition  of  the  maker,  and  not  that 
he  will  be  good  at  any  future  time,  and  if  the  jury  believe 
that  Harrison  was  solvent  at  the  time  the  note  was  transfer- 
red, then  the  plaintiff  cannot  recover. 

6th.  That  unless  the  defendant  had  said  that  Harrison 
would  be  solvent  when  the  note  became  due,  then  the  plain- 
tiff cannot  recover  unless  it  was  shown  that  he  was  insolvent 
on  the  day  of  the  representation. 

All  these  charges  the  Court  refused  to  give,  but  chai^d 
the  jury  as  follows: 

1st  That  if  the  jury  believe,  from  the  evidence,  that  Cor- 
bett gave  this  note  to  Gilbert  in  part  paynient  for  the  negro, 
and  at  the  time  represented  said  note  to  be  good  and  collect- 
able, and  Gilbert  took  the  note  upon  the  faith  of  such  repre- 
sentations, and  if  said  note  could  not  be  collected,  after  the 
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use  of  proper  ordinary  diligence,  he  (Corbett)  is  liable  to  Gil- 
bert in  damages. 

dd  The  best  and  highest  evidence  of  insolvency  is  the  re- 
turn of  nulla  bona  by  the  Sheriff,  on  the  JL/a,,  against  the 
party. 

Sd.  The  measure  of  damages  in  this  case  (if  they  find  for 
the  plaintiff)  is  the  principal  and  interest  due  on  the  note. 

To  these  charges,  and  refusal  to  charge  as  requested,  the 
defendant  excepted. 

The  jury  found  for  the  plaintiff  the  sum  of  $600  and  inta^- 
est. 

On  the  motion  of  the  plaintiff's  counsel,  and  after  the  jury 
bad  dispersed,  the  Court  permitted  them  to  change  the  ver- 
dict of  the  jury  as  follows:  *^We,  the  jury,  find  for  the  plain- 
tiff the  sum  of  |[775  50,  as  damages.*'  To  the  entering  up 
of  judgment. on  the  verdict  the  defendant  excepted. 

CJounsel  for  defendant  moved  for  a  new  trial  on  the  follow- 
ing grounds:  « 

1st  Because  the  Court  erred  in  not  sustaining  plaintiff's 
demurrer  to  said  declaration. 

2d.  Because  the  Court  erred  in  admitting  the  testimony  of 
Samuel  S.  Stafford. 

3d.  Because  the  Court  erred  in  refusing  to  give  the  charges, 
each  and  all  of  them,  as  requested  by  defendant's  counsel. 

44h.  Because  each  and  all  of  the  charges,  as  given  by  the 
Court,  were  wrong. 

5th.  Because  the  verdict  was  contrary  to  law. 

6th.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court. 

7th.  Because  the  verdict  was  contrary  to  evidence. 

8th.  Because  it  was  manifestly  against  the  weight  of  evi- 
dence. 

9th.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 
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The  motion  for  a  new  trial  was  overruled  by  the  Court  and 
counsel  for  the  defendant  excepted,  alleging  that  the  Conit 
erred, 

1st  In  overruling  the  defendant's  demurrer  to  the  declar- 
ation. 

2d.  In  admitting  the  testimony  of  Stafford. 

3d.  In  permitting  the  amendment  of  the  verdict 

'4th.  In  refusing  to  grant  a  new  trial  on  each  and  all  the 
grounds  contained  in  defendant's  rule  nisi. 

Hood  &  Robinson,  for  plaintiff  in  error. 

Law  &  Sims;  and  Perkins,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  error  assigned  on  the  refusal  of  the  Court  to  sustain 
the  demurrer  to  the  declaration  is  abandoned  by  the  plaintiff 
in  error. 

The  several  rulings  of  the  Court,  objected  to  by  plaintiff  in 
error,  are  made  grounds  for  a  new  trial,  and  are  embraced  in 
the  assignment  of  error  on  the  judgment  of  the  Court  over- 
ruling the  motion  for  a  new  trial,  except  the  decision  in  rela- 
tion to  the  amendment  of  the  verdict 

[1.]  The  jury  found  a  verdict  for  six  hundred  dollars  and 
interest,  from  the  17lh  day  of  July,  1853.  The  Court  direct- 
ed the  verdict  to  be  amended  so  as  to  include  the  interests, 
making  the  sum  of  principal  and  interest  the  verdict  On 
calculating  the  interest  from  the  time  specified  in  the  verdict, 
to  the  time  the  verdict  was  returned,  and  the  addition  of  the 
interest  to  the  principal,  it  will  be  found  that  the  verdict,  as 
amended,  corresponds  exactly  in  amount  with  the  verdict  as 
originally  rendered.  It  is  only  an  amendment  in  form  and 
according  to  the  intent  of  the  jury.  The  amendment  was  al- 
lowable.    {Evans  vs.  Rogers^  1  Kelly y  467.) 

We  will  now  proceed  to  the  consideration  of  the  errors  as- 
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signed  on  the  refusal  of  the  presiding  Judge  to  grant  a  new 
trial* 

[2.]  The  first  assignment  insisted  on,  is  the  admission  of 
the  testimony  delivered  by  Samuel  S.  Stafford.  It  was  ob- 
jected that  his  information,  in  relation  to  the  facts  testified  to 
by  him,  was  obtained  by  reason  of,  and  during  the  relation- 
ship of  client  and  attorney.  Mr.  Stafford  was  called  on  by 
the  parties  to  write  a  bill  of  sale  for  the  negro,  who  was  sold. 
There  was  no  confidential  communication  made  to  him. 
The  testimony  given  by  him  was  the  conversation  which 
passed  between  the  plaintiflf  and  defendant  in  respect  to  the 
contract,  in  his  presence,  at  the  time  he  wrote  the  bill  of  sale. 
The  statute  prohibiting  attorneys  from  giving  evidence  does 
not  apply  to  a  case  like  this,  and  his  evidence  was  properly 
received.    . 

The  next  assignment  of  error  is  for  refusing  the  new  trial, 
on  the  third  ground  taken  in  the  motion,  viz :  because  the 
Court  erred  in  refusing  to  give  in  charge  to  the  jury,  each  and 
all  the  requests  of  the  defendant's  counsel,  and  in  giving  the 
chaise  as  set  forth  in  the  record. 

[3.]  The  first  request  ought  not  to  have  been  given,  because 
it  is  not  true  as  a  legal  principle,  and  because,  if  it  were,  it 
has  no  application  to  the  case.  The  action  is  not  on  the 
transfer,  but  on  the  alleged  fraudulent  representation  by 
which  the  plaintiff  was  induced  to  receive  the  note. 

There  is  nothing  in  the  record  to  warrant  the  second  and 
third  requests  of  the  Court  to  charge  the  jury.  There  was 
no  promise  to  guarantee  the  note  in  this  case  proven,  and  it 
would  have  been  error  in  the  Court  to  have  charged  the  jury, 
as  requested  in  this  respect 

[4.]  The  fourth  request  ought  not  to  have  been  given  in 
charge  to  the  jury  as  asked.  If  the  defendant  made  a  posi- 
tive statement  to  the  plaintifi*  that  Harrison  was  solvent,  in 
order  to  induce  the  trade,  when,  from  circumstances  he  ought 
to  have  known  his  condition,  and  he  knew  that  he  was  sup- 
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posed  by  the  plaintiff  to  be  acquainted  with  it,  and  Harrison 
was  at  the  time  insolvent,  he  is  liable. 

[5.]  The  Court  ought  to  hare  instructed  the  jury  as  fifthly 
requested,  that  a  representation  that  a  person  is  good  or  sol- 
vent, has  reference  to  the  time  when  the  representation  was 
made,  and  that  if  the  jury  believed  that  Harrison  was  solvent 
when  the  note  was  transferred,  the  plaintiff  cannot  recover. 
This  is  a  correct  principle,  and  the  attention  of  the  jury  ought 
to  have  been  called  to  Harrison's  circumstances  at  the  time, 
that  they  might  have  determined  from  the  evidence  before 
them,  whether  his  property  was  adequate  to  the  payment  of 
the  note  traded  to  plaintiff,  and  the  debts  which  he  then  owed 
to  others.  If  the  property  which  he  then  owned  in  his  own 
right  was  adequate  to  the  payment  of  all,  he  was  solvent;  if 
not,  he  was  insolvent 

[6.]  There  was  no  necessity  for  the  sixth  request,  and  as 
there  was  no  evidence  of  a  guaranty  of  the  cfontinued  solven- 
cy of  Harrison,  it  was  improper.  But  perhaps  there  might 
have  been  no  objection  to  the  charge  as  requested,  with  a 
qualification,  that  unless  from  the  facts  in  proof,  the  jury 
should  believe,  the  representation  had  reference  to  the  col- 
lectibility of  the  note  at  maturity. 

[7.]  We  will  now  examine  the  charge,  as  given  by  the 
Court  to  the  jury,  and  in  considering  it  we  must  have  regard 
to  the  case  made  in  the  pleadings.  The  plaintiff  alleges,  in 
substance,  that  to  induce  him  to  receive  the  note  in  part  pay- 
ment for  the  negro  sold  by  him  to  defendant,  the  latter  falsely 
represented  that  Harrison,  the  maker  of  the  note,  was  solvent ; 
and  also,  that  the  defendant  knew  at  the  time  he  made  the 
representation,  that  he  was  insolvent  Issue  was  joined  on 
these  allegations.  The  plaintiff,  to  make  out  his  side  of  the 
case,  ought  to  have  proven  affirmatively  both  these  allega- 
tions, to  the  satisfaction  of  the  jury.  The  representation  that^ 
Harrison  was  solvent  at  the  time,  when  in  fact  he  was  insol- 
vent, was  the  first  branch  of  the  issue.  That  his  insolvency 
was  known  to  the  defendant,  was  the  second  matter  in  issue 
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Both  of  these  allegations  must  be  established  by  direct  proof, 
or  by  circumstances  in  a  manner  to  satisfy  the  jury.  We 
think  that  the  Court  erred  in  not  charging  the  jury  on  the  se- 
cond point. 

[8.]  We  think  that  there  is  higher  and  better  evidence  of  a 
person's  insolvency  than  a  return  oi  nulla  bona  on  an  execu- 
tion against  him.  Such  a  return  is  unquestionably  evidence 
i)l  his  insolvency, but  not  the  highest  evidence  of  it.  His  dis- 
charge under  the  insolvent  debtor's  act  would  be  certainly 
jnore  conclusive  evidence.  The  charge  of  the  Court  in  that 
regard  was  calculated  to  mislead  the  jury.  They  may  hav^ 
considered  that  evidence,  under  the  charge  of  the  Court,  as 
entitled  to  such  controlling  effect,  as  to  exclude  all  other  mat- 
ters on  the  question  of  solvency  from  their  consideration. 

The  other  grounds  in  the  motion  for  a  new  trial,  that  the 
verdict  was  contrary  to  law;  that  it  was  contrary  to  the 
charge  of  the  Court ;  that  it  was  contrary  to  the  evidence ; 
that  it  was  contrary  to  the  weight  of  evidence ;  and  that  it 
was  contrary  to  law  and  evidence,  it  is  scarcely  necessary  to 
consider,  as  we  reverse  the  judgment  of  the  Court  below  on 
the  grounds  already  passed  upon.  We  will  barely  remark 
that  if  our  judgment  rested  on  them  alone,  we  do  not  know 
that  we  would  interfere  with  the  discretion  of  the  presiding 
Judge,  who  refused  the  motion. 

Judgment  reversed. 


'  John  Smithwick,  et  al.,   caveators,   plainiiffj*   in  error,  vs. 
Clement  A.  Evans,  ex'or,  defendant  in  error. 

.  ;1.1  A  woman  cauuat  be  iiupo.iclieil  as  a   \vitne-<>  !>>'  pruouij.il   »ho    i^  .i   o<iui- 
mou  proftilule. 
\>.\  An  attorney  employed   in  a  cau.^c,  may.  M'hen   it  i>  relevant,  bo    examiiwd 
as  to  ihe  amount  of  his  ice,  and  the  terms  on  which  it  is  to  be  paid. 
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[3.]  A  will  may  be  impeached  by  extrinsic  evidence,  as  vioiative  of  the  Acts  of 
1801  and  ISIS,  prohibiting  the  emancipation  of  slaves  in  this  State. 

Caveat  to  will,  from  Stewart  Superior  Court  Tried  before 
Judge  KiDDoo,  at  April  Term,  1857. 

1st.  The  caveators  having  introduced  and  examined  Fran- 
ces Andrews  as  a  witness,  the  propounders,  by  way  of  im- 
peaching and  discrediting  her  testimony,  proposed  to  prove 
by  B.  K.  Harrison,  Esq.,  that  she  was  a  notorious  prostitute. 
Counsel  for  caveators  objected.  The  Court  overruled  the  ob- 
jection and  admitted  the  evidence,  and  counsel  for  caveators 

excepted. 

•  

2d.  Counsel  for  caveators  proposed  to  a^k  E.  H.  Beall,  Esq., 
one  oi  the  witnesses  to  the  will,  and  the  attorney  who  drafted 
it,  and  who  was  of  counsel  for  propounders  in  this  cause,  the 
amount  of  his  fee,  and  upon  what  terms  it  was  to  be  paid. 
To  this  question  counsel  for  propounders  objected;  the  Court 
sustained  the  objection,  and  counsel  for  caveators  excepted. 

3d,  Counsel  for  caveators  requested  the  Court  to  charge 
the  jury,  that  the  will,  so  far  as  it  provided  for  the  emancipa- 
Cion  of  certain  slaves,  was  repugnant  to  the  Acts  of  1801  and 
and  1818,  and  void.  The  Court  refused  so  to  charge,  but, 
on  the  contrary,  charged  that  the  will  was  not  repugnant  to 
said  Acts,  and  not  void.  To  this  charge  and  refusal  to  chaise 
counsel  for  caveators  excepted. 

Barry  ;  and  B.  S.  Worrill,  Ibr  plaintifis  in  error. 

Tucker  &  Beall  ;  and  Holt,  contra. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

[1.]  The  caveators  introduced  Frances  Andrews  as  a  wit- 
ness, whose  testimony  was  given.    To  impeach  her  credit, the 
propounders  introduced  a  witness  who  testified  that  she  was.    ' 
by  reputation,  a  notorious  prostitute.    The  testimony  of  the 
latter  witness  was  objected  to,  but  the  objection  was  over- 
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ruled.     This  decision  of  the  Court  is  excepted  to,  and  that 
exception  constitutes  a  ground  of  error. 

This  Court  has  already  decided  that  the  mode  of  impeach- 
ing a  witness  for  defect  of  character  is  to  prove  by  witnesses 
who  know  his  or  her  general  character,  and  that  from  such 
knowledge  they  would  not  believe  him  or  her  on  oath.  Stokes 
vs.  The  Statej  18  Ga.  Rep.  37.  It  does  not  follow,  necessari- 
ly, that  because  a  woman  is  a  prostitute,  she  is  incapable  of 
telling  the  truth.  It  is  a  great  blemish  in  character,  but  there 
is  no  reason  wherefore  she  should  be  placed  in  a  worse  con- 
dition than  other  persons  of  depraved  character.  It  is  possi- 
ble, that  while  she  is  unquestionably  immoral  in  a  degree 
to  exclude  her  from  respectable  society,  she  may  have  estab- 
lished a  good  character  for  truthfulness.  If  so,  and  upright 
witnesses  will  not  impeach  her  character  in  that  respect, 
there  is  no  reason  why  her  testimony  should  not  be  received. 

[2.]  The  exception  to  the  decision  of  the  Court  sustaining- 
an  objection  to  the  admissibility  of  the  testimony  of  E.  H. 
Beall,  Esq.,  constitutes  the  next  ground  of  error.  Mr.  Beall 
is  a  subscribing  witness  to  the  will,  and  counsel  for  the  pro- 
pounder.  He  had  been  examined  by  the  propounder  of  the 
wilL  The  question  was  as  to  the  amount  of  his  fee,  and  the 
terms  on  which  it  was  to  be  paid.  It  was  not  a  matter  of 
confidential  communication  from  his  client  that  he  was  in- 
errogated  to ;  nor  was  it  as  to  a  matter  or  thing  which  he 
acquired  from  his  client,  or  during  the  existence  or  by  reason 
of  the  relationship  of  client  and  attorney.  It  was  in  regard 
to  a  matter  which  must  have  been  necessarily  agreed  upon 
before  the  relation  of  client  and  attorney  could  exist.  It 
was,/?rima/acie,  relevant  to  the  matter  in  issue.  He  ought 
to  have  been  required  to  answer  the  question. 

[3.]  After  the  evidence  was  closed,  the  counsel  for  the  ca- 
veators requested  the  Court  to  charge  the  jury,  that  the  will, 
*so  far  as  it  provided  for  the  emancipation  of  certain   slaves 
therein  mentioned,  was  repugnant  to  the  Acts  of  1801  and 
IS  18,  prescribing  the   mode  of  manumitting  slaves  in  this 
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Stata  The  Court  refused  to  give  said  request  in  ohai^  to 
the  jury,  but  on  the  contrary,  charged  the  jury  in  substance 
that  the  said  will  was  not  repugnant  to  said  Acts,  and  was 
not  void.    This  charge  and  refusal  to  charge  are  excepted  to. 

The  testator  directs  and  desires  his  negro  woman  Jane  and 
her  four  children  to  be  placed  under  the  charge  of  the  Amer- 
ican Colonization  Society,  to  be  conveyed  by  the  society,  and 
under  its  charge,  to  Liberia,  in  Africa,  and  there  to  be  set  free 
according  to  the  laws  of  that  country.  The  testator  further 
directs,  that  if  his  wishes  as  above  expressed,  cannot  be  car- 
ried out  either  by  his  executors  or  the  society,  that  his  exe- 
cutors shall  carry  the  said  negroes  to  some  State  in  the  Uni- 
ted  States,  where,  according  to  the  laws  therein,  they  can  be 
set  free. 

The  expenses  of  carrying  the  said  negroes  to  Liberia  or  to 
a  free  State,  were  to  be  first  paid  out  of  the  proceeds  of  the 
sale  of  his  property,  as  directed  in  the  second  item  of  his  wUl 

If  the  Colonization  Society  refuse,  or  do  not  provide  the 
means  or  expense  of  their  transportation  to  Liberia,  his  exe- 
cutors are  to  pay  them. 

He  does  not  wish  Jane  and  her  children  to  be  hired  out, 
provided  there  is  a  sufficiency  of  money  arising  from  the 
sale  of  Henry  and  his  other  property,  to  pay  their  expenses  to 
Liberia  or  a  free  State. 

He  desires  his  executors  to  have  them  carried  to  Liberia  oi- 
a  free  State,  as  soon  as  it  can  be  done  after  his  death. 

In  the  mean  time,  between  his  death  and  their  depanure, 
his  executors  are  to  have  the  said  negroes  in  trust  for  the 
purposes  aforesaid. 

By  the  secoud  item  in  the  will,  he  directs  a  negro  man 
Heury,  and  all  other  property  he  might  leave  at  the  dm*  o£  - 
his  death,  to  be  converted  into  money,  and  hia  funeral  ejt* 
penses  and  debts  to  be  paid. 

If  the  sale  of  the  other  property  should  not  raise  a  aooi 
sufficient  to  defray  all  the  expenses  that  might  Mcrue  in  tbe  ■ 
settlement  of  his  estate,  he  authorizes   his  ^Xjscutors  to  hire 
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oat  his  negroes  uatil  there  may  be  a  sufficient  fund  to  defray 
all  expenses  of  carrying  out  the  provisions  and  intentions  of 
the  will 

This  Court  has  decided  that  the  Acts  of  1801  and  1818 
do  not  prohibit  extra-territorial  manumission,  provided  it  is 
not  the  testator's  intention  that  the  negroes  are,  during  an 
intervening  period  between  the  death  of  the  testator  and  their 
removal  from  the  State,  to  be  free,  or  enjoy  their  freedom 
within  the  State.  Whether  this  will  violates  the  said  Acts, 
according  to  this  interpretation  of  them,  depends  in  some 
measure,  we  think,  on  evidence  outside  of  the  will 

The  will  is  skillfully  drawn  to  avoid  the  operation  of  the 
Acts  of  1801  and  1818  as  construed  by  this  Court  But,  nev- 
ertheless, if  it  be,  in  fact,  violative  of  those  Acts,  it  cannot 
stand. 

If  it  be  not  apparent  on  the  face  of  the  will,  that  ii  is  not 
in  violation  of  the  Acts  of  1801  and  1818,  the  charge,  that  it. 
is  not  repugnant  to  those  Acts,  is  erroneous. 

It  is  not  certain,  from  the  terms  of  the  will,  that  the  testa- 
tor did  not  intend  the  negroes,  Jane  and  her  children,  to  re- 
main in  Georgia,  free,  an  indefinite  length  time. 

By  the  second  item  in  his  will,  he  directs  that  Henry  and 
all  other  property  which  he  had  at  the  time  of  his  death  be 
sold.  If  Jane  and  her  children  were  property,  and  left  by 
him  as  property  at  the  time  of  his  death,  they  were,  by  the 
directions  of  the  will,  to  be  sold.  If  they  were  not  left  as 
property,  they  could  not  be  sold.  They  must  have  passed 
to  the  executor,  on  the  death  of  the  testator,  either  as  prop- 
erty, or  in  trust,  as  free  persons  of  color.  The  bequest  to 
them  of  extra-territorial  freedom  was  inconsistent  with  their 
sale  under  the  general  direction  in  his  will  for  the  sale  of  all 
the  testator's  property,  and  being  a  later  clause  in  the  will, 
it  must  prevail,  unless  it  be  illegal  and  void  according  to  the 
construction  placed  by  this  Court  on  the  statutesof  1801  and 
1818.    In  determining  this  question,  the  will  itself  must  be 
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looked  to,  as  well  as  facts  extrinsic  to  the  will  If  it  appear 
by  evidence  that  the  provisions  of  the  will  cannot  be  execu- 
ted, without  the  enjoyment  of  freedom  by  the  slaves  eman- 
cipated, within  this  State,  contrary  to  law,  the  bequest  of 
freedom  is  void.  It]must  appear  that  this  state  of  things  is 
not  attributable  to  the  misconduct  of  the  executor,  for  the 
negroes  must  not  be  subjected  to  the  loss  of  the  freedom  in- 
tended for  them  by  the  testator,  by  his  mismanagement 
But  if  it  be  impossible  to  execute  the  provisions  of  the  will, 
except  by  violating  the  law,  it  cannot  be  done,  and  every 
thing  must  yield  to  the  public  policy  on  which  the  law  is 
founded. 

I  have  perhaps  said  enough  on  this  subject,  as  the   case 
goes  back  for  a  new  trial  on  other  grounds. 

Judgment  reversed. 


James  W.  Browx,  plaintiff  in  error,  vs.  Solomon  Nkwsom^ 

et  al.,  defendant,  in  error. 

M.  bought  of  N.  a  tract  of  land,  and  took  a  bond  for  title*,  oonditioped  as  fol- 
lows :  "Tbe  above  bound  N.  holds  a  Sberifl^s  deed  to  said  land  which  was- 
•old  under  execution,  and  the  said  N.  being  apprehensive  that  a  claim  may 
•iKirtly  be  set  up  by  some  other  person  to  said  land,  agrees  that  if  be  esUtb- 
lisbes  his  title  when  said  apprehended  claim  is  made,  that  he  will  ikmn  make 
to  said  M.  good  and  lawful  titles,  and  that  iC  he  fails  to  estabUsh  his  tiUe,  and 
the  land  shonld  be  claimed  and  held  by  suit  at  law,  by  another,  beibre  the 
Bote0  for  the  purchase  money  become  due,  then  he  shall  give  up  ^aid  notet^t 
and  if  said  apprehended  claim  should  be  established  after  said  notes  have 
been  paid,  then  N.  shall  pay  back  to  M.  the  amount  so  paid,  and  interest ;  and 
if  suit  for  said  land  is  brought  against  M.,  N.  binds  himself  to  pay  cost  and 
ea^enses."  More  than  twenty  years  elapsed  aAcr  the  date  of  this  bond,  and 
the  purchase  money  never  having  been  paid,  and  titles  never  ha^ini^  b^n 
executed  by  K.,  he  brings  ejectment  against  the  assignee  of  M.  for  the  land 

Bsldy  That  upon  the  payment  of  the  purchase  money  and  interest  by  M's  as* 
signee,  he  was  entitled  to  hold  the  land  against  N.  and  that  his  rigbtil  titider 
the  boftd  we  not  aflieei«d  by  the  BtiMUte  of  Htoimkmt^  orhfmi^um^ 
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In  Equity,  from  Dooly  Superior  Court  Decision  by  Judge 
PowsBs,  at  October  Term,  1857. 

Motion  to  Dissolve  hyunction* 

This  bill  was  filed  by  James  W.  Brown,  against  Solomon 
Newsom,  Henry  D.  Mashburn,  and  Louisa  Oliver,  for  relief, 
discovery  and  injunction. 

The  bill  alleges  in  substance,  that  in  October,  1833,  New- 
8om  sold  to  one  David  Mashburn,  a  tract  of  land  in  Dooly 
county,  for  the  sum  of  two  hundred  dollars,  one  half  paya- 
ble 25th  December,  1834,  and  the  other  half  payable  25th 
December,  1835,  and  for  which  Mashburn  gave  his  notes. 
Newsom  at  the  same  time  executing  and  delivering  to  Mash- 
bom  his  obligation  in  the  penal  sum  of  two  hundred  dollars, 
eooditioned  as  follows,  viz:  ^The  above  bound  Solomon, 
holds  a  Sheriff's  deed  to  said  land,  which  was  sold  under 
execution  in  favor  of  Newsom,  and  bought  by  him,  and  the 
said  Newsom,  being  apprehensive  that  a  claim  may  shortly 
be  set  up  by  some  other  person  to  said  land,  agrees  that  if 
he  establishes  his  title  when  said  apprehended  claim  is  made, 
that  he  wdl  then  make  to  said  David  Masbbfim  good  aAd 
lawful  titles  to  said  land.  No.  179,  third  district  Dooly  coun- 
ty, and  that  if  said  Newsom  should  fail  to  establish  his  title 
and  the  land  should  be  claimed  and  held  by  suit  at  law  by 
another,  before  the  said  notes  become  due,  then  he  shall 
give  up  the  said  notes,  and  if  said  apprehended  claim  should 
be  established  after  said  notes  have  been  paid,  then  Newsom 
shall  pay  back  to  Mashburn  the  amount  so  paid  for  said 
land  and  interest;  and  if  the  suit  for  said  land  is  brought 
i^inst  Mashburn,  Newsom  binds  himself  to  pay  the  cost 
and  expense  thereof." 

The  bill  further  stales,  that  in  virtue  of  said  contract, 
Mashburn  entered  into  possession  of  said  land  and  remained 
in  possession  of  the  same  until  his  death  in  1835.  That  said 
lot  of  land  although  not  cleared  or  improved  by  Mashburn 
IB  Mv  lifiMime)  norby  \m  adtttntatimtim  or  diMftboiMb  after 
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his  death,  yet  the  same  was  contiguous  to  bis  other  lands  on 
which  he  resided,  and  on  which  he  made  improvemeBts,aQd 
the  lot  purchased  of  Newsom  was  held  as  part  of  his  settlemeot, 
and  from  which  he,  and  his  distributees  after  his  de^th,  cut 
timber  and  firewood.  That  Mashburn  died  inteslate,  learing 
^  his  heirs  at  law  his  widow,  and  three  children,  Hemy  D., 
Elizabeth,  and  Louisa  Mashburn  ;  the  latter  of  whom  sub- 
sequently married  James  6.  Oliver,  now  deceased.  That  the 
widow  of  said  David  died  in  1835,  and  his  daughter  Eliaa- 
both,  five  or  six  years  afterwards ;  that  there  was  no  admiiir 
istration  on  the  estate  of  either.  That  adminiatratioa  ob 
David  Mashburn's  estate  was  granted  to  Allen  Watan  ia 
1835;  that  suits  were  instituted  in  the  lifetime  of  David 
Mashburn  for  said  land,  but  at  whose  instance  or  of  what 
precise  character,  complainant  is  not  able  to  state  on  accomit 
4>f  the  record  being  destroyed  by  fire;  but  said  suits  were 
determined  in  favor  of  Mashburn's  estate  in  1836  or  1837, 
and  Waters  the  administrator,  afterwards  tendered  to  New- 
mom  the  principal  and  interest  due  for  said  land,  and  demand- 
<ed  of  him  titles  for  the  same,  which  he  refused  to  reome; 
and  also  refused  to  execute  titles,  saying  that  ^  at  the  end  of 
seven  years  from  that  time,  he  would  make  titles  upon  paj- 
iiient  of  the  notes."  That  said  land  was  returned,  inreai^ 
ried,  and  appraised  as  the  property  of  David  Mashbun,  4k- 
<^eased,  and  as  such  duly  administered,  and  that  letteia  #f 
.dismission  from  the  administration  have  been  granted. 

That  in  1843  or  1844,  the  estate  of  David  Masbum  was 
divided  agreeably  to  law,  between  the  said  Hemy  D.  Bfosh- 
bum  and  James  G.  Oliver,  in  right  of  his  wife,  and  that  duo 
return  was  made  of  said  division  to  the  proper  Cooit^  but 
the  records  thereof  destroyed  by  the  fire  aforesaid,  which 
occurred  in  1847 ;  that  said  land  with  other  adjoining  lots, 
fell  to  the  share  of  Oliver,  and  was  used  and  held  by  him  aa 
part  of  his  plantation. 

The  bill  further  alales,  that  on  the  10th  December^  iSi3, 
QOMplateant^parohaaed  and  lot  of  toodylogotharnvMi 
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er  lot  and  a  half  contiguous  thereto,  from  said  Oliver,  for  the 
ram  of  $3,200 — lot  No.  179,  being  estimated  at  about  $  l  ,250 — 
and  received  from  Oliver  his  deed  for  the  same;  and  that  he 
has  made  extensive  and  valuable  improvements  thereon,  and 
said  lot  is  now  worth  $3,000.  That  Newsom  brought  an 
action  against  complainant  for  said  land,  to  April  Terra, 
1855,  of  Dooly  Superior  Court,  to  which  he  pleaded  the  gen- 
eral issue  and  the  statute  of  limitations,  and  upon  the  trial  at 
May  term,  1856,  a  verdict  was  had  and  judgment  entered 
against  complainant  for  said  lot,  and  from  which  judgmeni 
complainant  appeal^,  and  the  cause  is  now  pending  on 
the  appeal  in  said  Superior  Court 

The  bill  alleges  that  at  the  time  complainant  purchased 
said  lot  from  Oliver,  he  had  no  knowledge  or  intimation  of 
my  outstanding  or  adverse  title  in  another.  That  Oliver  is 
dead  and  his  estate  insolvent,  leaving  his  wife,  the  said  Loui- 
sa, surviving :  Offers  to  pay  Newsom  the  principal  and  in- 
terest of  the  original  purchase  money  due  by  Mashbum  ; 
prays  that  upon  the  payment  of  the  purchase  money  and 
imerest,  that  Newsom  be  compelled  and  decreed  to  execute 
to  him  good  and  legal  tides  to  said  land,  and  that  said  Hen- 
ry D.  and  Louisa  refund  to  him,  whatever  sum  he  shall  pay 
Newsom ;  or  at  least,  that  Newsom  shall  pay  to  complainant 
devalue  of  the  improvements  he  has  put  upon  said  lot,  and 
timt  he  be  enjoined  from  the  further  prosecution  of  his  said 
suit  at  law. 

The  injunction  issued  upon  the  fiat  of  the  Judge. 

The  defendant  Newsom,  demurred  to  the  bill : 

1st  For  misjoinder  of  parties ;  no  sufficient  cause  being 

shown  in  the  bill  for  joining  him  with  the  other  defendants. 

2d«  Beeanse  there  was  no  equity  in  the  bill ;  more  than 

twenty  years  having  elapsed  since  the  sale  of  said  land  to 

•IhKhbum,  without  any  consideration  whatever,  exoept  his 

•iMolvMt  notes,  not  a  dollar  of  which  hds  ever  Wea-fpaid. 
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And  with  his  demiirrer,  defendant  Newsom  answers  the 
bill,  admitting  the  contract  with  David  Mashbnrn,  for  the 
sale  of  the  land^es  set  out  in  the  bill,  but  denying  that  Mash- 
burn  or  any  one  else  ever  took  possession  of  said  land  until 
compIaioAnt  entered,  shortly  before  the  commencement  of 
said  suit  against  him  by  defendant ;  and  submits  that  the 
occupation  and  improvement  of  adjoining  lands  by  Mash- 
bnrn could  in  no  sense  be  held  as  an  occupancy  or  possession 
of  lot  179.  Has  no  knowledge  when  Mashburn  died,  nor 
who  are  his  heirs  at  law,  nor  does  he  know  anything  about 
any  suits  against  him  for  the  recovery  6f  said  land,  and  does 
not  believe  there  were  any.  Denies  that  there  ever  was  a 
tender  to  him  of  the  amount  due  on  the  notes  for  the  pur- 
chase money,  or  that  he  refused  to  receive  the  same,  or  made 
the  remark  alleged  in  the  bill ;  no  such  tender  was  ever 
made,  nor  any  such  conversation  ever  held.  At  that  time, 
he  would  have  been  glad  to  have  received  the  money  and 
made  titles  to  said  land,  as  he  was  ever  ready  to  do,  until  the 
notes  were  barred  by  the  statute  of  lin^itations.  Knows 
nothing  of  said  lot  being  appraised  as  part  of  the  estate  of 
David  Mashburn,  or  its  division  amongst  his  heirs  at  law; 
knows  nothing  of  complainant's  purchase  from. Oliver — (Mi- 
ver  had  no  legal  title  to  the  land,  and  this  was  notice  to  com- 
plainant not  to  buy.  Does  not  admit  that  either  Masfrbum 
or  Oliver  occupied  or  improved  said  lot,  and  is  informed 
and  believes  they  never  did.  Admits  that  said  lot  is  valua- 
ble, worth  two  thousand  dollars  or  more,  and  that  he  has 
commenced  his  suit  at  law  against  complainant  for  its  re- 
covery. Pleads  lapse  of  time  as  a  bar  to  complainant's 
claim. 

The  defendant  Newsom,  upon  the  filing  of  his  answer, 
moved  to  dissolve  the  injunction  and  dismiss  the  biU  aslo 
himself. 

After  argument,  the  Court  granted  the  motion ;  dkdoivod 
the  injunetion,  and  dismissed  the  bill  uslo  Nowsmb.-    • .-   . . 
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To  which  decision  counsel  for  complainant  excepts. 
Miller  &  Hall,  for  plaintiff  in  error. 

* 

S.  T.  Bailey,  for  defendant  in  error. 

« 
By  the  Court. — LrMPKiN,  J.  delivering  the  opinion. 

Independent  of  ibe  allegation  in  the  bill,  of  the  tender  of 
the  purchase  money  by  Waters  as  the  administrator  of  Mash- 
burn,  which  is  denied  by  the  defendant,  we  hold,  that  there 
is  equity  in  the  bill. 

The  bond  itself  is  peculiar.  It  contemplates,  that  the 
vendee  will  go  into  possession  of  the  land,  for  it  is  so  express- 
ed upon  its  face;  but  when  or  how  long  it  might  be  before 
titles  could  be  made,  is  uncertain.  The  notes  for  the  two 
installments  of  the  purchase  money  fell  due  at  the  end  of  the 
yMTs  1834  and  1835,  respectively;  and  there  was  nothing  to 
prevent  their  collection.  If  the  land  was  recovered  of  Mash- 
burn  before  the  notes  were  paid,  they  were  to  be  given  up. 
If  afterwards,  the  amount  with  the  interest  was  to  be  refund- 
ed. There  was  noftiing  in  the  contract,  we  repeat,  to  prevent 
the  collection  of  these  notes.  Why  has  payment  of  the 
purchase  money. never  been  demanded  ?  Is  there  no  fault  on 
the  part  of  the  vendor,  in  this  matter, — especially  looking 
to  the  contingency  in  the  bond,  upon  which  he  was  to  make 
titles  ?  There  was  some  obligation  upon  him  to  move  in 
this  matter.  He  had  a  right  to  suppose  that  Mashbum 
was  occupying  the  land,  for  the  bond  says,  he  was  to  go 
into  possession.  Why  does  Mr.  Newsom  stand  aloof,  and 
even  now  treat  the  subject  as  though  he  bad  no  more  to  do 
with  it  than  any  third  person  ?  Had  he  performed  his  duty, 
Brown  would  not  have  been  involved  in  the  unpleasant  pr^* 
dicament  of  having  purchased  a  lot  of  land  at  a  high  price, 
upon  which  he  has  made  valuable  improvements,  and  bought 
it  too,  not  of  squatters  or  interlopers,  but  of  the  heirs  of  him 
U^  whoiA  it  >va9  sold  by  Mr,  Newsom ;  and  who  have  never 
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refused  to  comply  with  their  part  of  the  contract  Fax  it  is 
a  singular  fact,  that  Mr.  Newsom  has  never  taken  the  ftrtt 
step  to  collect  his  money ;  and  the  vendee  has  never  refused 
to  pay  the  price  stipulated ;  and  while  the  vendor  is  setting 
up  the  plea  of  the  statute  of  limitations  for  the  vendee,  as 
an  excuse  for  not  performing  his  part  of  die  agreement,  the 
yendee  repudiates  the  interposition  of  this  shield  to  scseen 
him,  and  wkys^  no ;  ^  I  will  pay  the  money,  and  here  by  my 
bill  ofSsr  to  do  so !" 

Had  Mr.  Newsom  demanded  his  pay  instead  of  reaoiting 
to  an  action  of  ejectment,  he  might  have  got  it,  and  this  is 
all  he  ever  was  entitled  to.  He  prefers  however  to  wak 
twenty  years  and  then  bring  ejectment  for  the  land,  and  say 
in  his  answer  to  the  bill,  that  he  would  gladly  have  made 
titles  at  any  time  before  the  notes  for  the  purchase  money 
were  barred,  while  no  one  pleads  the  bar  but  himseUl  The 
yendee  does  not ;  and  whose  fault  is  it,  that  they  are  bamd^ 
We  insist  from  the  nature  of  the  contract,  that  the  yendltf 
had  something  to  do  himself  relative  to  this  matter. 

This  is  not  a  case  for  the  statute  of  limitations,  on  ^thcr 
side.  The  possession  set  up  under  the  bill,  is  not  to  consti- 
tute a  statutory  bar,  by  reason  of  an  adverse  holding:  Tiie 
vendee  could  never  acquire  a  statutory  title  as  against  the 
vendor  in  this  case.  His  possession  might  be  adverse  as  to 
third  persons,  and  so  Mr.  Newsom  himself  seems  to  think. 
For  he  says  that,  the  outstanding  claim  which  he  apprehend- 
ed, was  at  the  instance  of  one  Byne  of  Burke  and  which  be 
says  ^  must  have  been  long  since  barred.''  How  barred  ? 
Mr.  Newsom  himself  has  never  been  in  possession,  nor  any 
one  else,  except  Mashburn,  and  those  holding  through  hint 
And  yet  the  defendant  while  denying  all  knowledge  of  their 
possession,  and  expressing  the  belief  that  the  lot  never  was 
occupied  until  bought  by  Brown  in  1853,  still  thinks  that 
Byne  has  been  barred  long  since,  by  reason  of  this  very 
possession. 

Why  then,  under  the  circumstances,  riiouU  Mr.  Hmgwom 
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not  be  decreed  to  accept  the  purchase  money  and  execute  a 
title,  and  be  perpetually  restrained  from  the  further  prosecu- 
tion of  his  suit  at  law,  to  recover  the  land  ?  This  was  his 
bargain,  the  other  side  have  never  repudiated  it.  They  are 
•willing  to  pay  and  pray  to  be  permitted  to  do  so.  If  they  have 
been  negligent,  Newsom  is  far  from  being  blameless  in  the 
same  respect  True,  lands  may  have  risen  in  value ;  why  did 
he  not  collect  his  money  twenty  years  ago,  that  he  might  have 
re-invested  it,  as  he  says,  he  could  have  done,  and  perhaps 
lost  it  f  He  no  doubt  took  less  for  the  land  than  it  would 
otherwise  have  brought,  on  account  of  the  cloud  which  hung 
over  the  title.  The  purchase  money  with  interest  thereon  at 
eight  per  cent,  will  amount  at  this  time  to  some  six  hundred 
dollars.  Be  this  sum  more  or  less,  than  the  present  value  of 
Ifae  land,  there  is  more  equity  in  compelling  him  to  comply 
with  his  contract,  than  to  allow  him  to  evict  the  tenant  un- 
4er  the  facts  of  this  case.  If  the  legal  bar  of  twenty  years 
has  not  run  against  Newsom's  bond,  and  from  the  proof,  it 
had  not,  it  is  needless  to  talk  about  lapse  of  time.  It  has 
DO  application  to  the  case.  From  1837,  to  the  filing  of 
the  bill  for  specific  performance,  is  less  than  twenty  years. 
Apart  from  strict  law,  however,  we  think  the  equity  of  the 
case  is  with  the  complainant 

* 

Judgment  reversed. 


Mabk  a.  Cooper,  et  al.  executors,  plaintiflis  in  error,  vs. 
John  A.  Jones  and  others,  defendants  in  error. 

{X  J  It  U  too  late  to  more  to  dUmias  a  bill  in  equity,  aeTeral  Terms  aAer  it  WM 
£Ued,  on  the  ground  that  a  sum  of  money  admitted  to  be  due  by  complainants, 
kas  not  been  deposited  in  Court.  The  Court  below  ought  to  be  moved,  to 
ipti  Ihem  to  bniig  it  In. 
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[-2.]  When  a  bill  ol  interpleader  is  filed  by  trustees  to  ol)tain  the  directioni  of* 
Court  of  Chancery,  and  a  proper  case  is  made,  it  is  too  late  for  defendants 
after  long  acquiescenee,  to  move  to  dismiss  it,  on  the  ground  that  il  waafiW 
too  late. 

J3.J  When  a  matter  is  brought  up  in  which  the  Court  below  has  a  discrclioB, 
unless  it  appears  in  the  record,  that  that  discretion  has  been  used  oppres- 
sively and  illegrally.  this  Court  will  not  interfere.  Every  discretion  of  iW 
Court  is  a  legal  and  not  an  arbitrary  discretion. 

[4.]  Every  counsel  cnjraged  in  a  canse  ought  to  be  prepared  to  conduct  it,  an4 
the  absence  of  counsel  for  any  cause,  when  there  is. more  counsel  than  one, 
ought  to  be  seldom  allowed  as  a  ground  of  continuance. 

[5.]  Complainants  in  u  bill  of  interpleader  may  appeal,  if  their  individual  righU 
are  aflbcted  by  the  decree ;  and  that  one  of  the  parties  called  on  by  said  kffl 
to  litigate  their  rights  does  not  appeal,  does  not  impair  or  destroy  the  right 
of  appeal  of  the  complainants  in  the  bill  of  interpleader. 

* 

In  equity,  from  Muscogee  county.  Decided  by  Judge 
WoRRiLL,  November  Term,  1857. 

A  motion  was  made  in  the  Court  below  by  Simeon  Smifli 
and  others,  some  of  the  defendants,  to  have  the  bill  dismiss- 
ed on  the  following  grounds: 

1st  Because  the  said  complainants  did  not  and  have  not 
deposited  in  Court  the  amount  of  money  admitted  to  be  due 
and  owing  said  defendants. 

2d.  Because  complainants  did  not  file  their  said  bill  until 
said  defendants  had  proceeded  with  their  cause  to  the  appeal, 
and  for  an  unreasonable  time  thereafter. 

3d.  Because  there  is  no  equity  imsaid  complainant's  bilL 

The  Court  overruled  the  motion  on  the  first  two  grounds, 
but  refused  to  entertain  the  third  ground  because  the  case 
was  not  on  the  final  hearing.  To  these  decisions  of  the 
Court  the  above  named  defendants,  who  made  the  motion, 
excepted. 

When  the  case  was  called  for  hearing  on  a  snbseqnent 
day  in  the  same  Term,  a  motion  wa9  made  to  the  OooiC 
by  the  Jones'  for  a  continuance,  on  the  ground  that  Cot 
Seaborn  Jones    their    leading  counsel   ia  tbe^  oMa^v 
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nnable  from  sickness  to  attend.  It  was  proved  on  cross  ex* 
aminatioD,  that  the  case  had  been  continued  at  the  last  Term, 
by  the  Jones'  on  the  ground  that  certain  interrogatories  had 
been  lost  by  Mr.  R.  J.  Moses,  who  was  then  of  counsel,  for 
the  Jones' ;  that  one  of  those  defendants  knew  of  the  sick- 
ness of  Col.  Jones,  in  time  to  have  procured  other  counsel, 
and  had  in  fact  attempted  to  retain  other  counsel,  and  that 
there  were  two  other  counsel  engaged  in  the  case  for  them. 

The  Court  continued  the  cause,  and  the  counsel  for  the 
Smiths  filed  their  bill  of  exceptions,  assigning  as  error  the 
several  above  stated  decisions  of  the  Court 

* 

Judge  Benning,  having  been  formerly  of  counsel  in  this 
case,  did  not  preside. 

Jambs  Johnson,  for  plaintiffs  in  error. 

B.  Hill,  for  defendants  in  error. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

[1.]  Several  Terms  of  the  Court  have  passed  since  the 
filing  of  the  bill  of  interpleader  in  this  case,  and  it  is  now 
too  late  to  move  to  dismiss  the  bill,  on  the  ground  that  the 
amount  of  money  shown* to  be  due  and  owing  the  defend- 
ants has  not  been  paid  into  Court  by  the  complainants.  If 
tlie  defendants  claim  to  be  entitled  to  have  it  paid  in,  they 
should  move  the  Court  below  to  that  effect  and  have  the 
right  decided. 

[2.]  The  bill  of  interpleader  is  filed  by  trustees,  asking  the 
direction  of  the  Court,  for  their  own  protection.  The  bill 
shows  a  complicated  state  of  things,  and  one  in  which  a 
Court  of  Chancery  may  well  be  appealed  to  for  instructions 
and  after  so  long  acquiescence,  in  the  right  of  complainants; 
so  to-  pjKkoeed,  it  ia  too  late  for  defendants  to  dispose  of  the 
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cate  by  a  smnmary  motion  of  this  sort,  even  if  the  motioii 
was  in  its  order  before  the  Coort 

We  therefore  decide  that  there  is  no  error  in  the  refosal  of 
the  Court  below  to  dismiss  the  bill  on  the  said  two  giooiids 
in  the  motion. 

[3.]  The  Court  refused  to  entertain  the  motion  of  de* 
fendant's  counsel  to  dismiss  said  bill  for  want  of  eqnitjr. 
He  put  his  refusal  to  hear  the  motion  on  the  ground,  that  the 
bill  was  not  up  for  a  hearing.  It  was  no  error  in  the  presid- 
ing Judge  to  refuse  to  entertain  the  motion,  for  the  reason 
assigned  by  him,  for  he  had  the  discretion  to  hear  it  or  not 
But  we  do  not  hesitate  to  say,  that  if  the  motion  was  before 
him,  in  its  regular  order,  on  the  motion  docket,  he  ought  to 
have  heard  it, unless  in  his  judgment  it  would  have  interfil- 
ed with  his  usual  course  of  business  in  Court  to  have  done 
80.  There  is  nothing  in  the  record,  however,  to  show  to  us 
that  the  discretion  of  the  Court  below  was  used  oppressively 
and  illegally,  and  without  that  we  will  not  control  him.  Everf 
discretion  of  the  Court  is  a  legal  and  not  an  arbitrary  dis- 
cretion. 

[4.]  When  the  cause  was,  at  a  subsequent  time,  called,  in 
its  order,  for  trial,  a  motion  was  made  by  the  defendants 
Jones,  for  its  continuance,  on  the  ground,  that  their  leading 
counsel  was  sick,  and  had  been  for  some  three  weeka  Thefe 
were  other  counsel  in  the  cause,  but  it  does  not  appear  how 
long  they  had  been  employed.  *  The  record  exhibits  a  case 
presenting  many  issues,  involving  intricate  and  difficult  facts 
and  principles,  which  would  require  of  the  ablest  counsel 
much  labor  and  investigation,  to  prepare  for  an  argument  ^f 
the  cause.  Under  these  circumstances,  we  will  not  ilitttibre 
with  the  judgment  of  the  Court  But  we  will  remark  that 
every  counsel  employed  in  a  cause,  ought  to  be  prepared  to 
conduct  it,  in  the  absence  of  his  associates,  and  that  Ae  ab- 
sence of  counsel,  where  there  is  more  tfian  one  attorney  ^ea- 
ployed  in  the  case,  although  he  may  be  the  lettdfttg  eomted, 
ought  to  be  seldom  allowed  as  a  ground  of  ooiitintMntceL    A 
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continuance  of  a  canse  might  result  in  the  irreparable  inju^r 
to  the  adverse  party  whose  witnesses  might  die,  by  whose 
evidence  alone  he  might  have  it  in  his  power  to  establish 
his  rights. 

I  doubt  exceedingly  if  either  point  brought  up  in  this  re- 
cord, could  legally  have  been  presented  to  this  Court  for  re- 
▼ision,  under  the  law  of  its  organization. 

A  motion  was  also  made  in  this  cause  by  Simeon  Smith, 
and  the  Wrights  to  dissolve  the  injunction  in  said  cause,  on 
tbe  grounds: 

1st.  That  Simeon  Smith  and  the  Wrights  did  not  appeal 
from  the  verdict  and  decree  in  this  cause,  and  that  the  litiga- 
tion is  ended  as  to  them. 

2d.  Because  the  complainants  have  failed  and  neglected 
to  prosecute  their  cause  with  due  diligence. 

3d.  Because  the  cause  was  continued  at  this  term  of  the 
Court  by  the  complainants. 

B.  Hill,  Esq.,  stated  in  response  to  the  motion  to  dissolve 
the  injunction  that  previous  to  the  May  Term  of  the  Court, 
he  had  filed  an  amendment  to  the  bill  of  complainant,  which 
was  received ;  that  said  amendment  was  lost,  and  that  twenty 
days  before  that  term  of  the  Court,  he.  had  re-filed  the  said 
amendment  and  served  the  same  on  the  defendants,  and  that 
^d  amendment  had  not  been  answered.  The  Wrights  and 
Smith  objected  to  the  making  of  this  statement,  and  on 
its  being  allowed  by  the  Court  to  be  made,  they  excepted. 

[5.]  The  bill  of  interpleader  was  filed  by  the  complain- 
ants thereto  as  trustees,  that  the  parties  might  be  compelled 
Co  litigate  their  rights  together  touching  the  matters  in  con- 
test, for  their  security,  and  believing  that  the  decree  afiected 
their  interest  personally,  they  appealed,  and  they  are  entitled 
to  a  continuance  of  the  injunction,  if  upon  a  view  of  the 
whole  case,  the  principles  of  equity  and  the  rights  of  the 
ccHoaplainants  require  it.  This  is  a  matter  so  much  in  the 
discretion  of  the  chancellor,  who  has  the  whole  subject  be- 


478  SUPREME  COURT  OF  GEORGIA. 


Jordan  vs.  Rhodes  and  Doss. 


fore  bim^  that  we  will  not  control  him.  The  failuxe  of  one 
of  the  parties  called  on  to  litigate,  to  appeal,  cannot  impair 
or  destroy  the  rights  of  the  complainants  to  the  bill  of  inter- 
pleader, to  have  a  re-hearing  on  appeal. 

On  none  of  the  oiher  grounds  will  we  attempt  to  control 
the  discretion  of  the  presiding  chancellor  in  the  Court  be- 
low. 

Judgment  affirmed. 


James  E.  Jordan,  plaintiff  in  error,  ys.  Benjamin  F.  Rhodis 
and  Azariah  Doss,  defendants  in  error. 

If  A.  soils  land  to  B.  giYing  him  a  bond  for  titles,  and  siibAequenlly  conveys  to 
C.  who  has  full  knowledge  of  the  prior  sale,  he  is  in  no  better  condition  than 
A.,  but  is  affected  with  ail  the  equity  existing  between  the  previous  parties. 

Notwithstanding  time  is  of  the  essence  of  the  contract,  it  may  be  waived ;  lad 
m  sobseqUMit  offer  to  fulfill  the  contract,  and  urging  a  compliance  on  thcMh- 
.er  aide,  instead  of  treating  the  oontract  as  at  an  end,  araouata  to  a  waiver. 

In  Equity,  from  Randolph   county.     Decision  by  Judge 
KiDDOO,  at  May  Term,  1857. 

» 
The  fact  of  this  case,  are  fully  stated  in  the  opinion  of  the 

Court. 

Hood  &  Robinson,  for  plaintiff  in  error. 
Douglass  &  DouoLAss/for  defendants  in  error. 

By  the  Court — Lumpkin  J.,  delivering  the  opinion. 

•  In  February,  1852,  Doss  sold  Jordan,  lot  of  landTto.  25i,  \n 
the  6lh  district  of  Randolph  county,  for  ^350^  ^175  of 
which  was  to  be  paid  the  next  Christmas; 'and  the  v/Htiet 
half  the  Christmas  thereafte-*    the  whole  to  bear  interest 
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from  date,  if  not  punctually  paid.  In  February,' 1853,  the 
purchase  money  being  unpaid,  the  contract  was  renewed. 
Doss  took  Jordan's  note  for  $422  25,  payable  the  25th  of 
December  next,  afterwards,  and  gave  him  a  new  bond  for 
titles,  upon  condition,  that  the  price  was  paid  punctually^ 
without  trouble  or  expense  to  the  vendor.  Jordan  remained 
in  possession  of  the  land  under  this  purchase,  having  orig- 
inally been  found  upon  it  as  a  squatter,  when  the  trade  was 
made. 

This  last  contract  was  not  fulfiled.  But  notwithstanding- 
the  failure  on  the  part  of  Jordan,  Doss  some  years  thereafter, 
prepared  a  deed  and  tendered  it  to  Jordan;  and  urged  him 
to  pay  the  purchase  money.  Failing  to  do  so  still,  Doss 
sold  the  lot  of  land  to  Rhodes  for  $500 ;  $300  of  which  has 
been  paid,  and  the  balance  of  jl200,  is  still  owing.  The  infer- 
ence is  from  the  proof,  that  Doss  at  the  time  he  sold  to  Rhodes, 
not  only  made  him  a  warranty  deed  to  the  land^  but  also 
turned  over  to  Rhodes,  Jordan's  note. 

To  the  April  Term,  1855,  of  the  Superior  Court  of  Ran- 
dolph county,  Rhodes  brought  his  action  of  ejectment  against 
Jordan,  to  get  possession  of  the  land ;  and  at  the  ensuing- 
October  Terra,  a  suit  was  brought  in  the  name  of  Doss  against 
Jordan,  upon  Jordan's  note.  It  is  not  pretended  that  it  was 
tbe  intention  of  either  Doss  or  Rhodes  to  recover  the  land, 
and  likewise  Jordan's  note.  But  the  idea  was,  that  if  the 
ejectment  failed,  payment  of  the  note  should  be  enforced. 

Jordan  now  files  his  bill  to  enjoin  these  proceedings,  and 
offers  to  pay  for  the  land,  provided  he  can  get  titles,  which 
he  prays  to  have  made  under  a  decree  of  the  Court  The 
injunction  was  granted  by  the  Court,  but  upon  the  filing  of 
the  answer,  the  Court  upon  motion,  dissolved  the  injunction, 
and  it  is  to  reverse  this  interlocutory  order,  that  this  writ  of 
error  is  prosecuted. 

We  had  best  in  the  first  place,  disentangle  this  case  of  the 
complicity  growing  out  of  the  re-sale  of  the  land  by  Doss  to 
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Rhodes.  Rhodes  bought  with  full  knowledge  of  the  previous 
sale  to  Jordan.  Jordan  was  not  only  in  possession  of  the 
land,  which  should  of  itself  have  put  Rhodes  upon  enquiry 
as  to  the  nature  of  his  tenure ;  but  Rhodes  admits,  that  he 
saw  the  note  given  by  Jordan  to  Doss,  which  note  states 
upon  its  face,  that  the  consideration  of  the  note  was  the 
price  of  this  lot  of  land  :  and  that  is  not  all,  Rhodes  says 
that  Doss  told  him  of  the  previous  sale. 

The  question  then  is  narrowed  down  to  this ;  conceding 
that  time,  is  of  the  essence  of  this  contract,  and  more  is  not 
asked ;  what  are  the  relative  rights  of  Doss  and  Jordan  ;  for 
we  drop  Rhodes  altogether,  and  treat  the  transaction  as 
though  Doss  and  Jordan  were  alone  the  parties  to  it  In 
law,  it  is  the  same  thing. 

Doss  then,  some  twelve  months  after  Jordan's  last  note 
fell  due,  tendered  Jordan  a  title,  and  insisted  on  the  payment 
of  his  note.  So  far  from  demanding  a  rescision  of  the  trade 
or  treating  it  as  at  an  end,  by  reason  of  the  failure  of  Jordan 
to  comply  punctually  with  his  agreement,  he  not  only  ten- 
ders a  title,  and  urges  the  payment  of  the  purchase  money, 
but  he  subsequently  turns  over  Jordan's  note  to  Rhodes,  and 
upon  which  an  action  has  been  instituted. 

The  remedy  of  Doss  was  three-fold.  To  sue  in  ejectment, 
and  thus  force  Jordan  to  pay  the  purchase  money,  or  be 
evicted  from  the  premises ;  go  into  equity  and  obtain  a  de- 
cree for  the  rescision  of  the  contract  by  being  put  into  pos- 
session and  delivering  up  the  bond  for  titles,  and  the  note  of 
Jordan  to  be  cancelled  ;  or  sue  and  obtain  a  judgment  upon 
the  note  and  have  the  land  sold  under  the  statute,  to  pay  the 
debt  In  the  prosecution  of  either  of  these  remedies,  Jordan 
would  have  had  the  right  to  have  arrested  the  proceeding  by 
paying  up  the  purchase  money ;  and  this  he  offers  now  to 

do. 

We  hold  then,  that  the  injunction  should  have  been  retain- 
ed ;  and  that  upon  the  payment  of  the  purchase  money  into 
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Court,  Jordan  will  be  entitled  to  have  a  conveyance  executed, 
either  from  Rhodes  oil  directly  from  Doss;  and  the  deed  from' 
Doss  to  Rhodes  cancelled. 

Judgment  reversed. 


Francis  Thomas,  adm'r,  plaintiff  in  error,  vs.  Chabus  W. 

Horn,  adm'or,  defendant  in  error. 

When  the  answer  is  indefinite  and  unsatiafactory,  the  injunction  will  not  be 
ilwaolved;  eapecially  when  it  sett  up  matter  in  discharge  of  the  defeodant's 
liability. 

In  Equity,  from  Dougherty  county.  Decision  by  Judge 
Allen. 

For  a  fuU  statement  of  the  facts  of  this  case,  see  19  G^ 
Rep.  270. 

The  cause  coming  up  again  on  a  motion  to  dissolve  the 
injunction  upon  the  amended  answer,  the  Court  refused  the 
motion  and  counsel  excepted.  • 

R.  F.  Lton,  for  plaintiff  in  error. 

Strozibh  &  Slauohtbr,  contra. 

By  the  Cottr/.— Lumpkin,  J.  delivering  the  opinion. 

This  is  the  third  time  this  case  has  been  before  this  Court 
upon  an  application  to  dissolve  the  injunction.  Had  it  been 
let  alone,  it  might,  long  since,  have  been  tried  upon  its  mer- 
its with  much  less  expense  and  trouble  to  the  parties  and  the 
public. 

When  it  was  last  up,  we  held,  1st.  That  the  answer  was 
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too  vague  to  authorize  a  dissolution  of  the  injunction ;  and 
2dly.  That  the  injunction  should  be  ^ntinued,  because  we 
were  satisfied  that  all  the  facts  necessary  to  a  proper  under- 
standing and  decision  of  the  cause,  were  not  out 

Since  that  time  two  amendments  have  been  made  to  the 
answer;  and  it  is  again  insisted  that  the  injunction  should 
be  disserved. 

It  is  conceded,  at  any  rate  it  is  true,  that  if  Thomas  has,  or 
had  in  his  hands,  as  administrator  of  John  M.  Hampton,  as> 
sets  out  of  which  the  execution  in  favor  of  Samuel  Jopp,  ob- 
tained against  John  M  Hampton,  in  his  lifetime,  and  now 
held  by  Andrew  Y.  Hampton,  ought  to  be  paid,  that  this  JL 
fa.  constitutes  a  good  set-off  in  equity  against  the  54  small 
notes  upon  which  suit  is  prosecuting  by  Thomas,  against  the 
said  Andrew  Y.  Hampton,  as  principal,  and  Horn,  as  the  ad- 
ministrator of  Wm.  L.  Hampton,whowas  security  only  upon 
said  notes.  Thomas  pleads  a  want  of  assets,  and  alleges  that 
he  paid,  out  of  his  own  funds,  for  the  estate  of  his  intestate, 
John  M.  Hampton,  the  amount  of  the  54  notes,  which  he 
claims  as  his  own,  over  and  above  any  effects  in  his  hands, 
and  his  right  to  these  notes  is  based  alone  upon  the  tmth  of 
this  allegation.  Amongst  the  debts  discharged,  is  the  decree 
in  favor  of  Andrew  J.  Hampton  against  Thomas,  as  the  ad- 
ministrator of  John  M.  Hampton,  on  their  copartnership  deal- 
ings, which  Thomas  contends  had  a  priority  of  lien  even  over 
the  Jopp  judgment,  obtained  against  John  M.  Hampton,  in 
his  lifetime.  And  such,  it  is  true,  are  the  terms  of  that  de- 
cree. It  went  upon  the  idea  that  this  partnership  debt  was 
a  trust,  and  consequently  to  take  precedence  even  of  judg- 
ments. It  is  true,  that  A.  J.  Hampton  was  a  party  to  that 
decree,  because  it  was  rendered  in  his  favor.  But  then  Jopp 
was  no  party  to  that  case ;  and  Andrew  J.  Hampton  claiming 
the  judgment  proposed  to  be  pleaded  as  a  set-ofi^  holds  under 
Jopp,  through  Lundy  and  wife,  and  as  the  assignee  of  the 
demand,  is  entitled  to  the  same  immunity  as  the  prt^ious 
holders.    And  hence,  if  it  titrns  out  that  this  partpersliip-  debt 
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was  no  tru&t  claim,  and  the  money  paid  to  it  was  improperly 
applied,  and  not  authorized  by  law,  Andrew  J.  Hampton  is 
not  estopped  by  it. 

Independent  of  this,  the  question  of  plene  adminiairavUj 
depends  upon  a  full  investigation  of  Thomas's  accounts  as 
administrator;  and  this  Court  is  not  capable,  for  want  of  time 
and  other  reasons,  of  making  the  necessary  examination.  Jt 
is  a  question  of  fact,  to  be  inquired  into  by  the  jury,  both 
from  the  records  of  the  Ordinary, as  well  as  aliunde  evidence. 

Moreover,  all  the  property  of  John  M.  Hampton,  including 
that  for  which  these  54  notes  were  given,  was  bound  by  the 
lien  of  the  Jopp  judgment,  obtained  against  John  M.  Hamp- 
ton, in  his  lifetime.  For  the  administrator  to  sell  this  proper- 
ly and  appropriate  the  proceeds  to  himself  under  the  allega- 
tion that  the  estate  of  his  intestate  is  bis  debtor,  by  reason  of 
the  cash  advances  made  by  him,  in  discharge  of  the  liabilities 
of  the  estate,  the  proof  should  be  clear  and  convincing  to  the 
mind  of  the  jury.  We  affirm  the  judgment  of  the  Court  be- 
low, believing  as  we  do,  that  the  answer,  as  amended,  has  not 
denied  satisfactorily  the  equity  of  the  bill.  At  least  so  much 
•f  the  answer  as  is  responsive  to  the  bill. 

Judgment  affirmed. 


John  Banks,  plaintiff  in  error,  vs.  Robert  E.  Dixon,  adm'r, 

defendant  in  error. 

Upon  an  application  to  establish  a  lost  paper,  the  affidavit  as  to  the  existence 
of  the  original,  its  loss,  and  the  copy  of  the  instrument,  need  not  be  made  by 
the  party,  bat  by  any  one  who  best  knows  the  facts. 

Motion  to  establish  a  lost  paper,  from  Muscogee  county. 
Decided  by  Judge  Wobrill.    May  Term,  1857. 
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A  motion  was  made  to  establish  a  copy  of  a  receipt,  which 
4iad  been  mislaid  or  destroyed.  In  support  of  this  motion  an 
affidavit  was  made  by  William  Dougherty,  one  of  the  firm  of 
Dongherty  &  Stokes,  to  the  effect  that  the  receipt  had  been 
placed  in  their  hands  for  collection,  but  that  before  the  same 
was  collected  the  original  receipt  had  been  lost,  and  that  the 
copy  attached  to  his  affidavit  was  a  copy,  in  substance,  of  the 
original  receipt 

To  the  establishment  of  the  copy  upon  this  proof,  the  de- 
fendant objected,  on  the  ground  that  under  the  Act  of  1856, 

^  the  copy  should  be  verified  by  the  affidavit  of  the  party  him- 
self   This  objection  the  Court  sustained  and  refused  to  es- 

.  tablish  the  copy ;  and  to  this  decision  plaintiff  excepted. 

W.  DouoHERTT,  for  plaintiff  in  error. 
^  El  Dixon  ;  and  Jones  &  J6n£s,  cantra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

The  only  question  in  this  case  is,  upon  an  application  to  es- 
tablish a  lost  paper,  must  the  copy  of  the  instrument  be  sworn 
to  by  the  party  and  nobody  else,  or  may  it  be  verified  by  one, 
-4n  whose  hands  the  paper  was  lost  ? 

The  Act  of  1856  simply  declares  that "  the  copy  shall  be 
-  sworn  to,"  without  saying  by  whom.    {See  Pamphlet  ActSy 
jQL  238.)    That  being  so,  we  see  no  reason  why  the  affidavit 
may  not  be  made  bj  the  person  who  best  knows  the  facts 
and  this  was  done  in  the  present  case. 

Judgment  reversed. 
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Samu£L  B.  Wight,  plaintiflf  in  error,  vs.  Nathaniel  Hes- 
ter, adm'r  of  John  B.  Wight,  deceased,  defendant  in  er- 
ror, 

[1.]  In  fcn  action  of  trover  for  promissory  n«nej*,  the  matter  in  ij;«>up  is  the  title 
to  the  notes,  and  not  the  consideration  for  whteh  tbey  were  given. 

[2*}  If  a  jaiy  find  a  verdict  generally  for  the  tliflcrence  between  notes,  it  is  np 
error  for  the  Court  to  send  them  back  to  find  the  amount. 

[3.]  If  the  jury  fiiid  against  a  fact,  the  proof  of  which  depends  on  ctrcumstantia^ 
evidence,  the  Court  cannot,  on  a  motion  for  a  now  iriiil,  assume  the  fact  a^ 
proven. 

[4.]  A  party  cannot  obtain  a  new  trial  on  the  gronm]  of  newly  discoveretl  eti- 
dcBoey  when  th«  evidence  was  in  his  own  possession,  and  known  to  b«  m* 
at  the  time. 

£5.]  Promissory  notes  are  evidence  of  their  own  value  in  an  action  of  trover. 

[0,]  In  an  action  of  trover  for  a  promissory  note,  whether  the  party  w'ho  made 
the  contract,  gave  too  much  or  too  little  for  the  property  for  which  they  were 
given,  cannot  be  enquired  into. 

Trover  and  new  trial,  from  Baker  county.  Tried  before 
Judge  Allen.    May  Term,  1857. 

This  was  an  action  of  trover  brought  by  Nathaniel  Hester, 
as  administrator  of  John  B.  Wight,  deceased,  against  Samuel 
B.  Wight,  to  recover  two  promissory  notes  for  g  1,000  each^ 
which  had  been  given  to  the  said  John  B.  Wight  during  his- 
lifetime,  by  the  said  Samuel,  in  payment  for  negroes  sold  ta 
him  by  intestate. 

The  jury,upon  the  evidence  and  charge  of  the  Court,  found 
for  the  plaintiff  $600,  and  cost. 

Whereupon  defendant  moved  for  a  new  trial,  upon  the 
following  grounds. 

1st  (Abandoned  by  plaintiff  in  error.) 

2d.  Because  the  Court  erred  in  charging  the  jury,  that  upon 
the  soundness  or  unsoundness  of  the  negroes,  for  which  the 
notes  in  dispute  were  given,  depended  the  liability  entirely 
of  the  defendant.  That  if  said  negroes  were  unsound  at  the 
time  of  their  sale  to  the  defendant  that  the  jury  would  deter- 
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mine  how  much  and  deduct  from  defendant's  liability,  and 
if  they  were  sound,  they  would  find  for  the  plaintiff 

3d.  Because  the  jury  returned  their  verdict  into  Court  for 
the  difference  between  the  notes  of  Andrew  Odum,  turned 
over  by  defendant  to  the  widow  of  John  B.  Wight,  and  the 
notes  of  defendant  sued  for,  and  were  directed  by  the  Court 
to  return  to  their  room  and  ascertain  by  their  verdict  the 
amount  of  that  difference;  and  this  too,  after  the  jury  had  de- 
clared their  inability  to  determine  what  that  difference  was. 

4th.  Because  tlie  evidence  showed  that  the  exchange  of 
notes  by  defendant  and  John  B.  Wight's  widow  was  volun- 
tary and  freely  made  upon  the  part  of  said  widow,  and  that 
the  plaintiff  was  also  present,  and  that  it  was  in  accordance 
with  the  desire  and  intentions  of  the  said  John  B.  Wight 

5th.  Betause  the  jury  found,  contrary  to  the  law  and  the 
evidence,  and  without  any  evidence  to  support  their  verdict. 

6th.  Because  since  the  verdict  or  during  the  concluding 
argument  of  plaintiff's  counsel,  it  came  to  the  knowledge  of 
defendant's  counsel,  that  said  defendant  had  notified  the  said 
John  B.  Wight,  on  the  day  after  the  negroes  were  received, 
that  the  negroes  were  not  such  as  represented  by  the  said 
John  B.  Wight,  to  defendant,  and  that  they  would  not  an- 
swer the  purpose  for  which  defendant  had  traded  for  them, 
and  as  represented  by  said  John  B.,  that  they  would;  and 
that  there  was  so  much  difference  between  the  negroes  and 
what  John  B.  represented  them,  that  defendant  did  not  con- 
sider it  a  trade ;  and  ihat  John  B.  acknowledged  the  recep- 
tion of  said  notice  from  said  defendant,  and  expressed  a  de- 
sire and  intention  to  compromise  the  matter,  and  that  really 
it  never  was  considered  as  a  permanent  trade  between  the 
parties.  That  said  letter  is  now  in  the  possession  of  the  said 
plaintiff,  or  the  former  wife  of  John  B.  Wight. 

7th.  Because  there  was  no  evidence  as  to  the  value  of  the 
notes  declared  for. 

8th.  Because  the  evidence  showed  that  the  negroes  were 
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worth  only  about  $2,500,  and  that  the  defendant  had  paid 
that  much  money. 

In  support  of  this  motion,  on  the  6th  ground,  the  defend- 
ant  made  an  affidavit  of  the  facts  set  out  therein. 

Upon  hearing  the  motion  for  a  new  trial,  the  Court  over- 
ruled the  same  on  all  the  grounds  taken,  and  to  this  decision 
of  the  Court  the  defendant  excepted. 

Lyon  &  Clark,  for  plaintiff  in  error. 
Smith  ;  and  Bowers,  contra. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

This  was  an  action  of  trover  for  the  recovery  of  two  prom- 
issory notes  of  one  thousand  dollars  each,  whicfi  had  been 
given  by  the  plaintiff  in  error  to  the  defendant's  intestate,  in 
his  lifetime,  in  part  payment  for  several  negroes  purchased 
fiom  him.  The  negroes  were  alleged  to  be  unsound  by  the 
purchaser,  who  had  had  a  friendly  correspondence  with  the 
intestate  in  his  lifetime,  and  who  had  said  that  he  wished 
the  matter  settled,  and  that  he  would  lose  something.  The 
parties  were  brothers.  The  plaintiff  in  error  had  sold  a  part 
of  the  negroes  for  twenty-two  hundred  dollars,  to  a  man 
named  Odum,  and  he  held  his  note  for  ^1200,  a  part  of  the 
sum.  One  of  the  negroes  had  died.  Shortly  after  the  death 
of  the  intestate,  the  defendant  called  at  his  house  and  pro- 
posed to  exchange  Odum's  note  for  $1200,  for  his  two  notes 
of  92000.  The  exchange  was  made  without  difficulty  on 
the  representation,  (according  to  one  witness)  of  the  plaintiff 
in  error,  that  his  deceased  brother  had  agreed  to  allow  the 
difference  between  the  notes  given  and  received.  There  was, 
at  the  time,  no  administration  on  the  estate  of  the  deceased. 
After  the  administration,  the  administrator  collected  the  mon- 
ey on  Odum's  note,  and  according  to  the  evidence  of  Griffin^ 
the  difference  between  the  exchanged  notes  was  about  six 


488  SUPREME  COURT  OF  GEORGIA. 


Wight  vs.  Hester,  adm'r. 


hundred  dollars,  and  the  jury  found  that  sum.  A  motion 
was  made  for  a  new  trial  on  the  several  grounds  mentioned 
in  the  statement  of  the  case.  The  Court  overruled  the  mo- 
tion and  the  decision  of  the  presiding  Judge  is  excepted  to. 

The  first  ground  is  abandoned  by  the  plaintiff  in  error. 

[1.]  We  think  the  Court  erred  in  charging  the  jury,  that 
upon  the  soundness  or  unsoundness  of  the  negroes  for  which 
the  notes  sued  for  were  given,  depended  entirely  the  liability 
of  the  defendant ;  that  if  the  negroes  were  unsound  at  the 
time  of  the  sale,  the  jury  would  determine  how  much  they 
would  deduct  from  the  defendant's  liability ;  and  if  they  were 
sound  they  would  find  for  the  plaintiC  In  this  action  the 
matter  in  issue  between  the  parties,  was  the  title  to  the  prom- 
issory notes  sued  for,  and  that  depended,  in  no  manner,  upon 
the  soundness  or  unsoundness  of  the  negroes. 

The  traAe  in  regard  to  the  negroes  was  necessarily  involv- 
ed in  the  investigation,  because  the  exchange  of  notes  was 
made  on  the  ground  that  it  was  claimed  by  the  plaintiff  in 
error,  that  the  intestate  had  agreed  to  allow  the  difference  be- 
tween the  notes  exchanged  as  the  amount  proper  to  be  allow- 
ed for  the  loss  on  the  negroes.  If  that  fact  could  be  estab- 
lished to  the  satisfaction  of  the  jury,  the  administrator  couM 
not  make  out  his  title,  notwithstanding  the  exchange  was 
made  prior  to  an  administration  on  the  estate.  If  such  was 
the  agreement  between  the  parties,and  the  administrator  was 
satisfied  of  it,  he  ought  to  hare  made  the  exchange,  if  it  had 
not  been  done  prior  to  the  administration,  rather  than  to  run 
his  intestate's  estate  to  the  expense  of  litigating  the  matter. 
Upon  this  ground,  and  this  alone,  of  all  those  taken  in  the 
motion,  we  think  the  Court  ought  to  have  granted  a  new 
trial. 

[2.]  There  was  no  error  in  the  order  of  the  Court  to  the 
jury  to  return  to  their  room  and  calculate  for  themselves,  the 
difference  between  the  exchanged  notes  and  return  a  verdict 
for  that  amount  instead  of  a  verdict  generally  for  the  diffn- 
ence  between  the  notes.    The  data  for  the  calculation  were 
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before  them,  in  the  evidence,  and  their  subsequent  finding 
showed  pretty  well  that  they  understood  it. 

[3.]  The  fourth  ground  assumes  that  the  exchange  of  notes 
was  made  in  accordance  with  the  desire  and  intention  of  the 
intestate.  There  is  no  express  evidence  to  that  effect.  It  is 
a  matter  in  controversy,  between  the  parties,  and  must  be  deci- 
ded by  the  jury  upon  all  the  evidence  before  them.  If  they 
find  such  to  be  the  fact,  the  verdict,  we  do  not  hesitate  to  say, 
ought  to  be  for  the  defendant,  notwithstanding  the  exchange 
was  made  before  administration. 

As  the  case  goes  back,  we  pass  no  judgment  on  the  giound 
that  the  verdict  was  contrary  to  evidence. 

[4.]  The  newly  discovered  evidence  might  have  been  ob- 
tained before  the  trial  by  the  use  of  diligence.  It  was  in  his 
possession.  ^ 

'  [5.]  The  notes  were  evidence  of  their  own  value. 

[6.]  This  was  an  action  of  trover  for  the  notes,  and  in- 
volved no  .issue  in  respect  to  the  value  of  the  negroes,  or  the 
original  contract  between  the  parties.  The  question  in  re- 
gard to  the  recovery  of  the  notes  is  one  of  title,  and  depends 
on  the  agreement  between  the  parties  in  regard  to  the  ex- 
change of  notes,  and  for  that  the  parties  must  look  to  their 
correspondence  and  all  the  other  evidence  delivered. 

Judgment  reversed. 


John  Doe  ex  dem,^  G.  H.  O'Bannon  et  al.,  plaintiffs  in  error,  vs. 
Richard  Roe,  cas.  ejector,  and  William  E.  Paremour, 
tenant  in  possession,  defendant  in  error. 

[1.]  a  power  of  attorney  for  the  coaveyance  of  land  in  this  ^jiate,  ciecuted  in 
another  State,  when  the  subscribing  witness  is  not  produced  in  Court,  nor 
examined  by  interrogatories,  must  be  proved  as  required  by  the  Act  of  17S0. 

p.]  A  Georgia  Commissioner,  resident  in  another  State,  has  no  power  to  cerii- 
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if  to  the  official  character  of  a  person  who  holds  his  office  ander  the  aathoii- 
ty  of  that  State. 

(3.]  A  person  having  no  title,  conveying  land  by  deed  with  warranty,  and  sub- 
sequently acquiring  title,  cannot  recover  the  land  from  his  feofiee. 

Ejectment,  from  Stewart  county.  Tried  before  Judge  K»- 
Doo.     June,  1857. 

The  plaintiffs  in  error  in  this  case,  brought  an  action  of 
efectment  in  the  Superior  Court  of  Stewart  county,  against 
W.  E.  Paremour,  tenant  in  possession,  to  recover  possession 
of  lot  of  land  No.  239,  in  the  22d  district  of  Stewart  county. 
At  the  trial  of  this  action  the  plaintiffs  offered  in  evidence  a 
power  of  attorney  executed  in  Montgomery  county,  Texas, 
whereby  Green  H.  O'Bannon  appointed  James  R.  Butts,  his 
agent  anc^  attorney,  to  sell  and  convey  the  lot  of  land  in  ques- 
tion. 

Defendant's  counsel  objected  to  the  introduction  of  this 
power  of  attorney,  which  objection  was  sustained  by  the 
Court,  and  the  power  of  attorney  rejected.  To  this  decision 
the  plaintiffs  excepted. 

The  specific  grounds  on  which  the  objection  to  the  admis- 
sion of  this  power  of  attorney  was  founded,  were  not  staled 
in  the  bill  of  exceptions.  It  appeared  that  the  power  of  at- 
torney  was  executed  in  Montgomery  county,  Texas,  anA  at- 
tested by  a  Justice  of  the  Peace  for  the  county  of  Montgom- 
ery, (whose  certificate  was  produced)  and  also  by  another 
witness,  and  the  execution  acknowledged  before  Charles  B. 
Stewart,  a  Notary  Public  for  the  same  county ;  but  no  afiy a- 
vit  of  the  attesting  witnesses  was  produced,  nor  the  certificate 
of  the  person  authorized  to  take  such  affidavit,  stating  the 
addition  and  place  of  abode  of  the  parties  making  it,  as  re- 
quired by  the  4th  section  of  the  Act  of  1785,  regulating  the 
admission,  as  evidence  in  the  Courts  of  Georgia,  of  powers  of 
attorney  executed  in  other  States. 

Defendant  offered  in  evidence  a  deed  from  Green  H.  O'Ban- 
non, to  one  Jarrett,  of  the  lot  of  land  in  dispute,  dated  the 
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15th  of  November,  1833.  To  the  introduction  of  this  deed, 
as  a  conveyance  of  title,  plaintifis  objected,  on  the  ground  that 
it  was  executed  prior  to  the  issuing  of  the  plat  and  grant 
(which  was  dated  the  23d  day  of  December,  1837.)  This  ob- 
jection the  Court  overruled,  deciding  that  the  issuing  of  the 
grant  after  the  execution  of  the  deed  to  Jarrett,  (and  O'Ban- 
Qon  not  having,  in  the  meantime,  or  since  the  issuing  of  the 
grant,  deeded  the  land  to  any  other  person)  enured  to  the 
benefit  of  Jarrett,  and  that  O'Bannon  was  estopped  by  his  deed 
with  warranty  to  Jarrett,  and  could  not  dispute  his  title.  To 
this  decision  the  plaintiff  excepted. 

Plaintiff  then  offered  in  evidence  the  certificate  of  R.  D. 
Johnson,  to  prove  that  Charles  B.  Stewart  was  a  notary  pub- 
lic. To  the  admission  of  this  evidence  the  defendant  object- 
ed, and  the  Court  sustaining  the  objection,  the  plaintiff  ex- 
cepted. 

By  the  consent  of  the  parties,  an  order  was  taken  dismiss- 
ing the  case ;  the  same  right  of  excepting  and  carrying  the 
case  to  the  Supreme  Court  being  reserved  to  the  plaintiff  as  if 
there  had  been  a  verdict  for  the  defendant. 

The  plaintiff  filed  his  bill  of  exceptions,  alleging  that  the 
Court  erred, 

1st  In  rejecting  said  power  of  attorney  from  Green  H. 
O'Bannon  to  James  R.  Butts,  and  not  allowing  the  same  to 
go  in  evidence  to  the  jury. 

2d.  That  the  Court  erred  in  deciding  that  the  deed  from 
O'Bannon  to  Jarrett  estopped  him  from  denying  the  title  of 
Jarrett  to  the  land,  and  that  the  issuing  of  the  grant  after  the 
execution  of  said  deed  enured  to  the  benefit  of  said  Jar- 
rett, and  vested  a  perfect  title  in  said  Jarrett. 

The  following  note,  made  by  the  Judge  of  the  Superior 
Court,  appeared  on  the  record  opposite  the  2d  ground  of  ex- 
ception : 
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"The  Court  did  not  hold  that  it  vested  di perfect  titit^  bui 
that  it  was  good  against  Bannoii.  D.  K,  J.  S.  C/- 

34  That  the  Court  erred  in  rejecting  the  certificate  of  R. 
D.  Johnson,  and  not  allowing  the  same  to  go  in  evidence  to 
the  jury. 

Tucker  &  Be  all,  for  plaintiff  in  error. 

R  S.  WoRRiLL ;  and  W.  S.  Johkson,  for  defendants  in  error. 

Jjjf  ihe  Court. — McDonald,  J.  delivering  the  opinion. 

[L]  The  first  assignment  of  error  is  on  the  decision  of  the 
Court  rejecting  the  power  of  attorney  executed  by  O'Bannon, 
in  Texas,  to  James  R.  Butts,  to  convey  the  tract  of  land  sued 
foi.  The  land  lies  in  this  State.  The  power  of  attorney  was 
attested  by  J.  S.  Thomason,  and  P.  H.  Spiller,  a  Justice  of  the 
Peace,  of  Montgomery  county,  Texas,  and  acknowledged  be- 
fore Charles  B.  Stewart,  of  the  same  county  and  State. 

Appleton  Gay,  as  Clerk  of  the  County  Court  of  the  same 
county  and  State,  certified  to  the  official  character  of  SpiUec 
and  Stewart  respectively.  But  fdr  our  own  legislation,  the 
power  of  attorney  in  this  case  would,  perhaps,  be  sufficiently 
proven.  The  official  attestation  alone  of  a  Justice  of  the 
Peace  or  Notary  Public  of  another,  or  a  foreign  State,  without 
an  affidavit,  it  seems  to  us,  was  not  intended  by  our  legisla- 
ture, to  be  a  sufficient  authentication  of  a  conveyance  of  title 
to  land,  or  of  a  power  of  attorney  under  which  a  conveyance 
was  made,  to  give  it  full  force  and  effect.  The  act  of  1785, 
prescribes  the  manner  in  which  letters  of  attorney  or  other 
powers  in  writing  executed  ;in  either  of  the  United  States 
shall  be  authenticated  to  be  used  as  evidence  in  one  of  the 
Courts  in  this  State.  There  must  be  proof  of  execution  by 
one  or  more  of  the  witnesses  thereunto,  by  affidavit,  or  solemn 
affirmation  in  writing,  before  any  Governor,  Chief  Justice, 
Mayer,  or  other  Justice,  and  certified  and  transmitted  under 


MACON,  JANUARY  TERM,  ISflS.  «•> 

O'BaonoD  et  al.  vs.  rareniour. 

the  common  or  public  seal  of  the  State,  Court,  city  or  place 
where  the  instrument  is  executed.  The  affidavit  or  affirma- 
tion must  express  the  addition  of  the  person  making  the  affi- 
davit or  affirmation,  and  the  particular  place  of  his  abode. 
Cobh^  165.  This  mode  of  authentication  must  be  followed, 
when  the  sulDscribiiig  witness  is  not  examined  in  Court,  or 
by  interrogatories,  when  the  opposite  party  will  have  the 
power  of  cross  examination. 

[2,]  The  certificate  of  Robert  I).  Johnson,  the  Georgia 
commissioner,  as  to  the  official  character  of  the  notary  public 
in  Texas,  was  inadmissible.  He  has  no  authority  to  make 
such  certificates.  A  functionary  of  Georgia  has  no  power  to 
certify  to  tlic  official  character  of  a  person  who  holds  his  ap- 
pointment under  another  State. 

[3.]  The  Court  committed  no  error  in  admitting  the  deed 
from  O'Bannon  to  Jarrett.  It  was  a  deed  with  warranty, and 
the  only  evidence  before  the  jury  was  the  grant  in  support  of 
the  demise  from  0*Bannon,  and  if  O^Bannon  were  to  recover 
under  his  demise,  he  would  be  immediately  liable  to  an  ac- 
tion for  breach  of  warranty.  This  Court  has  already  decided, 
that  to  prevent  this  circuity  of  action,  he  must  be  held  to  be 
estopped  by  his  deed. 

Judgment  affirmed. 


c 
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Richard  Roe,  casual  ejector,  and  Jacob  Watson,  tenant 
in  possession,  plaintiffs  in  error,  vs.  John  Doe,  tx  denuj 
Joshua  Tindal.  et  al,  defendants  in  error. 

John  Doe,  ex  denuy  Joshua  Tindal,  et  al.,  plaintiffs  in  er- 
ror, vs.  Richard  Roe,  cas.  ejector,  and  Jacob  Watsok, 
tenant  in  possession,  defendants  in  error. 

{!.]  The  exemplified  copy  of  a  deed  recorded  in  1836,  but  without  proof  of  iu 
execution — the  grantor  signing  his  name  by  his  mark — is  not  admissible  la 
evidence,  especially  when  it  does  not  satisfactorily  appear  that  the  original 
ever  existed. 

p.]  A  Sheriff's  deed  must  be  accompanied  by  the  execution  under  whieb  tba 
land  was  sold,  or  the  judgment  upon  which  it  issued. 

(3.]  A.  being  in  possession  of  land,  claiming  it  bona  fide  as  his  own,  ia  infiirflwd 
by  B.,  that  the  lot  belongs  to  C.  Whereupon,  A.  authorises  B.  to  boy  th« 
land  for  him  of  C.  This  is  no  attornment  to  C.  especially  when  it  turns  out 
that  C.  was  not  the  owner  of  the  land. 

14.)  A.,  under  a  parol  giA  from  B.,  enters  upon  the  possession  of  a  lot  of  laad 
and  some  five  years  thereafter,  B.  executes  to  A.  a  quit  claim  deed  to  the  lot. 

Heldy  That  the  title  does  not  relate  back  so  as  to  constitute  adverse  possessioa. 
to  the  extent  of  the  boundaries  in  the  deed,  from  the  time  when  A.  tookpos- 
■esfioB  under  the  parol  gift. 

|6J  Where  the  lessor  of  the  plaintiff  in  cvjeotment  is  dead  at  the  time  tb*  aetitta 
ia  brought,  there  can  be  no  recovery  upon  his  demise ;  where  he  dies  inter- 
mediate the  bringing  and  trial  of  the  suit,  costs  only  can  be  recovered. 

(6.]  The  civil  law  will  presume  a  person  to  be  living  at  a  hundred  years  of  age ; 
and  the  common  law  does  not  stop  much  short  of  this. 

Where  the  plaintiff  in  ejectment  is  examined  as  a  witness,  aid  testiflea,  fk»t 
inquiry  having  been  instituted  by  his  counsel  as  to  the  death  of  the  grantee 
of  the  land ;  he  is  informed  by  him  and  believes  that  he  is  dead,  and  that  the 
action  is  prosecuted  in  the  name  of  the  grantee,  for  his  benefit  alone,  this  is 
oTidence  upon  which  the  jury  have  a  right  to  find  that  the  grantee  ia  deed; 
and  it  is  error  in  the  Court  not  to  instruct  them  accordingly,  when  reqnefted 
to  do  so. 

Ejectment,  from  Baker  county.    Tried  before  Jadge  Ai- 
I.BW,  November  Term,  1857. 

This  was  a  motion  for  a  new  trial 

An  action  of  ejectment  was  brought  by  Junes  &  Palillo 
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against  Jacob  Watson,  to  recover  a  tract  of  land  which  had 
been  granted  to  Joshua  Tindal,  a  revolutionary  soldier,  in 
1831. 

Upon  the  trial,  the  plaintiffs  introduced  the  following  tes- 
timony : 

The  grant  from  the  State  of  Georgia  to  Joshua  Tindal, 
(revolutionary  soldier,)  of  Murphey's  district,  (Washington 
county,  dated  the  17th  day  of  October,  1831,  for  lot  of  land 
No.  110,  in  the  9th  district  of  Early  county. 

Wiffiam  Griffin^  who  swore,  that  the  defendant  was  in 
possession  of  the  land  at  the  time  the  action  was  brought, 
and  that  Stephen  Merrett  settled  it  in  1846,  and  remained 
exercising  acts  of  ownership  over  and  cultivating  it,  as  men 
who  o^  land  usually  do,  until  Watson  went  into  possession 
under  him,  (Merrett,)  and  was  in  possession  of  the  whole  lot, 
and  built  houses  on  the  north  half.  Watson  went  into  the 
possession  of  the  south  half,  as  purchaser,  in  1851,  and  Patil- 
Id  told  witness  that  he  had  purchased  the  other  half  from 
Merrett ;  lot  of  land  was  never  divided,  but  Dry  creek  ran 
through  it ;  Baker  went  into  possession  under  Patillo,  and 
•McLaren  under  Baker,  and  Bond  under  McLaren,  who  was 
then  in  possession  of  the  north  half  of  the  lot         ^ 

The  plaintiffthen  introduced  adeed  from  Humphrey  Row- 
el to  Thomas  J.  Hand,  for  lot  of  land  No.  110,  in  the  9th 
district  of  Early  now  Baker,  dated  the  1  Sth  day  of  August, 
1835. 

James  B.  Warren  tBstified,ihat  Merrett  told  him  in  1847 
or  1848,  that  he  had  written  to  Hand  to  purchase  the  land 
for  him ;  Merrett  built  a  house  on  the  land  in  1845 ;  Benja- 
min O.  Keaton  gave  Merrett  the  lot  of  land  in  1842  or  1843 . 
and  soon  afterwards  Merrett  entered  on  the  land  and  exer- 
cised acts  of  ownership  over  it;  never  heard  Merrett  disclaim 
owning  the  land ;  before  Merrett  settled  th3  lot  of  land  it 
was  known  and  claimed  as  Benjamin  0.  Keaton's. 

Plaintiff  then  closed,  and  defendant  introduced, 

James  PatiUo^  tlie  plaintiff,  who  swore,  he  believed  that 
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Joshua  Tindal,  the  drawer  of  the  lot  of  land,  was  dead,  and 
that  the  suit  was  proceeding  for  his  (Patillo's)  benefit  alone. 
Henry  Morgan,  his  attorney,  had  tolcj  him  that  he  had  writ- 
ten to  Washington  county  to  ascertain  the  fact,  and  that  the 
information  he  received  was,  that  Joshua  Tindal  was  dead. 
That  Merrett  told  him  that  he  had  sold  Watson  one-half  of 
ihe  lot  of  land,  and  that  he  (Patillo)  bought  Merrett's  claim 
to  the  other  half,  to  prevent  him   from  claiming  the  lot  of 
land  which  had  been  levied  on  under  2iJLfcu  against  Thom- 
as J.  Hand,  which  he  controlled,  and  that  he  gave  Merrett 
ItSOO  for  the  same ;  made  a  contract  with  Merrett  to  pur- 
chase the  land,  and  told  Merrett  that  Hand  owned  it,  and 
Merrett  requested  him  to  see  Hand  and  see  if  he  could  by  it 
^  Stephen  Merrett  swore,  that  he  settled  the  lot  of  land  in 
1844,  and  exercised  acts  of  ownership  over  it,  and  had  no 
doubt  but  that  it  was  his,  until  Patillo  told  him  it  was  Hand's; 
built  upon  it  and  cultivated  it  till  he  sold,  and  put  Watson  in- 
to possession  of  part  of  it;  Keaton  gave  him  the  lot  of  land 
in  1843,  and  told  him  that  Keaton  and  Howard  usually  pur- 
chased any  lot  of  land  that  was  sold  at  Sheriff's  sale,  that  did 
not  bring  more  than  the  cost;  that  one  was  Sheriff  and  theoth- 
er  Deputy  Sheriff;  that  he  owned  the  land ;  that  he  did  not 
remember  the  number,  but  that  when  he  found  out  the  num- 
ber he  would  give  him  a  deed  to  it;  witness  never  contracted 
to  sellthelotorone-half^of  itto  Patillo,  till  he  (wimess)  came 
to  Newton  to  forbid  the  sale,  when  Patillo  purchased  one-half 
of  the  lot  for  $300.    Witness  had  befdre  sold  the  other  half 
to  Watson  for  $50,  and  so  informed  Patillo  at  the  time ;  Pa- 
tillo told  him  that  the  land  was  Hand's,  and  asked  him  if  he 
would  give  $S0  for  it,  and  witness  said  he  would,  but  thooght 
he  bad  the  title;  witness  heaid  nothing  of  Patillo  or  Hand 
until  the  levy  of  the  JL  fa. 

Leonard  8.  '  stated,  that  he  had  known  <he  lot  of 

land  since  1846  or  1647 ;  that  Merrett  tired  on  it  and  culti- 
vated it ;  told  Patillo  that  Watson  pnrcbmMd  one-half  before 
Patillo  purchased  the  other  half. 
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Defendant  then  introduced  the  aiisweES  of  Benjamin  O. 
Keatoriy  to  interrogatories,  to  the  followingeffect:  Knew  Wat* 
son  but  not  Patillo ;  purchased  a  lot  of  land  in  the  0th  dist- 
rict of  Baker  county,  at  Sherift'^s  sale,  number  not  recollected; 
on  account  of  kindness  and  favors  extended  to  him  bf  Ste* 
phcn  Merrett,  witness  gave  the  lot  of  land  to  Merrett^  and  at 
the  time,  designated  the  number  purchased  at  th6sale;made 
no  title  to  the  land  to  Merrett,  but  a  quit  claim  of  the  same 
to  him ;  thinks  the  lot  of  land  was  sold  at  the  Sheriff's  sale  as 
the  property  of  the  drawer ;  Merrett  had  stated  to  witness 
that  he  had  settled  on  the  lot  of  land ;  received  no  valuabk 
consideration  for  the  land  from  Merrett. 

Adeeddated  the  9th  of  July,  1850,  from  Stephen  Merrett 
to  Jacob  Watson,  for  the  half  of  the  said  lot  of  land  south 
of  the  dry  creek. 

A  deed  dated  the  1st  of  July,  1850,  from  Benjamin  0.  Kea^ 

ton  to  Stephen  Merrett,  for  the  whole  of  said   lot  of  land, 

and  closed. 

• 

Plaintiff  in  reply  introduced  a  deed  dated  3d  of  September, 

1850,  from  Stephen  Merrett  to  James  S.  Patillo,  for  the  hal£ 

of  the  said  land  north  of  the  dry  creek. 

The  evidence  being  closed,  defendant's  counsel  requested 
Court  to  charge  the  jury,  "  That  if  the  land  was  given  to 
Merrett  by  Keaton  at  any  time  in  1844,  or  at  any  other  time> 
and  no  title  was  made  by  Keaton  at  the  time  of  the  gift,  but 
if  Keaton  subsequently  made  a  title  in  pursuance  of  and  by 
virtue  of  said  gift,  then  the  paper  title  so  made  subsequently 
by  Keaton,  related  back  to  the  time  of  the  gift."  Which 
ichargethe  Court  refused  to  give,  and  the  defendant  excepted. 

Defendant's  counsel  requested  the  Court  to  charge,  "That 
the  age  of  Tindal,  as  disclosed  by  the  grant,  (as  a  revolution- 
ary soldier,)  and  the  evidence  of  the  plaintiff  Patillo,  jire  mat- 
ters for  their  consideration,  and  if  by  these  or  anyother  tes- 
timony, the  jury  are  convinced  that  Joshua  Tindal  is  dead, 
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the  jary  cannot  find  on  his  demise ;"  which  the  Court  re- 
fused to  chaise,  and  defendant's  counsel  excepted. 

Defendant  requested,  in  writing,  the  Court  to  charge,  "That 
if  the  plaintiff  Patillo  h^  received  information  of  the  death 
of  I^indai,  and  he  believes  it  to  be  true,  and  if  the  present  ac- 
tion is  now  proceeding  for  the  sole  benefit  of  Patillo,  then  the 
information  and  belief  are  entitled  to  much  consideration  from 
Ae  jury;"  which  the  Court  refused  to  charge,  and  the  defend- 
ant's counsel  excepted. 

Defendant  requested  the  Court  to  charge, "  That  if  Merrett 
went  into  possession  under  Keaton,  and  with  expectation 
of  title  from  Keaton,  and  took  possession  under  such  expect- 
ation in  1844  or  1st  January,  1845,  claiming  titleto  the  whole 
lot,  and  possession  continued  in  him  and  Watson  for  7  years 
before  action  brought,  the  title  would  be  good  in  him/*  This' 
charge  the  Court  refused  to  give,  and  defendant's  counsel  ex- 
cepted. 

The  defendant  requested  the  Court  to  charge  the  jury^ 
"That  if  Merrett  took  possession  of  the  lot  of  land  under  the 
contract  with  Keaton,  and  continued  the  possession,  and  Kea- 
ton afterwards,  and  while  Merrett  was  in  possession,  made 
hifn  a  deed  under  and  in  fulfilment  of  said  contract,  theh  ' 
the  deed  related  back  to  the  time  of  ttie  original  purchase '<ir 
contract  between  Keaton  and  Merrett;"  which  the  Court  Re- 
fused to  give,  and  defendant's  counsel  excepted. 

Defendant  requested   the  Court    to  charge,  "If  posses- 
sion commenced  January  1st,  1845,  in  Merrett,  under  and" 
by  virtne  of  the  gift  from  Keaton,  and  in  1850  keaton  maJdd" 
him  a  title  in  fulfilment  of  his  promise,  then  this  title  eniir^' 
to  Merrett's  benefit,  and  related  back  to  his  first  possessnicA'' 
on  the  1st  of  January,  1845,  or  whenever  h^  went  into'fh^  ' 
possession  under  the  gift  and  made  his  first,  possession  w 
tim^  from  which  the  statute  of  limitations  commenced  to  ranJ** ' 
The  Cuurt  refused  to  give  this  charge,  and  defendiuit'edh 
cepted.  ■  *  .H  » 
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The  jury  found  for  the  plaintiff;  whereupon,  counsel  for 
the  defendant  moved  the  Court  for  a  new  trial,  on  the  fol- 
lowing grounds: 

1st  That  the  jury  found  contrary  to  law. 

2d  That  the  jury  found  contrary  to  evidence. 

3d.  That  the  jury  found  contrary  to  the  charge  of  the  Court^ 
in  this,  that  the  Court  charged  the  jury,  "That  if  they  were 
satisfied  by  the  evidence,  that  Joshua  Tindal  was  dead  at  the 
commencement  of  the  action,  that  they  should  find  for  de- 
fendant on  his  demise." 

* 

4th.  That  the  Court  erred  in  its  charge  to  the  jury  in  this: 
the  Court  charged  the  jury,  "That  the  written  title  by  Kea- 
lon  to  Merrett  made  in  1850,  could  not  relate  back  to  the 
time  of  the  first  possession  of  Merrett,  though  the  deed  was 
nade  in  pursuance  of  his  engagement  to  make  the  title  be* 
fore  Merrett  went  into  possession,  and  though  Merrett  went 
into  possession  upon  the  faith  of  his  agreement  to  make  the 
title  to  him." 

5th.  Because  the  Court  refused  to  chaise  the  jury,  as  re- 
quested, "That  the  age  of  Tindal  as  disclosed  by  the  grant, 
C^evoluiionary  soldier P)  and  the  evidence  of  the  plaintiff  Pa- 
tillo,  are  matters  for  thtnr  consideration,  and  if  from  these  the 
jury  are  convinced  that  Joshua  Tindal  is  dead,  then  thejury 
•annot  find  on  his  demise." 

6th.  "  That  if  Patillo  has  received  information  of  the  death 
•f  Tindal,  and  he  believes  that  he  is  dead  from  this  infor- 
mation, and  if  this  action  is  now  proceeding  for  the  sole  ben- 
efit of  Patillo,  then  the  information  and  belief  are  entitled  to 
much  consideration  from  thejury,  on  the  question  of  the  death 
•f  Joshua  Tindal." 

7th.  **That  if  Merrett  gave  a  quit  claim  to  Watson,  and  ex- 
pressed to  Watson  apprehension  or  fears  as  to  his  title,  by 
saying  that  Patillo  told  him  that  Hand  had  title,  which  in- 
duced him  to  fear  his  own,  then  whatever  disclaimer  of  title 
founded  on  the  misrepresentation  of  Patillo,  cannot  effect 
Merrett's  right  to  the  laud" 
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8th.  "  Thai  if  Merrett  went  into  possession  under,  Keulon, 
and  with  expectation  of  a  title  from  Keaton,  and  took  posses- 
sion under  such  expectation  in  1844  or  1st  January,  1845, 
claiming  title  to  the  whole  lot,  and  possession  continued  in 
him  and  Watson  for  7  years  before  action  brouglit,  the  title 
is  2:ood  in  Merrett  and  Watson." 

9th.  '*That  if  Merrett  went  into  the  possession,  and  Keaton 
afterwards,  in  fulfilment  of  his  promise,  made  him  a  title  in 
1850,  this  title  enured  to  his  benefit  and  related  back  to  hb 
first  possession  in  1844,  or  1st  January,  1S4S,  or  whenever  he 
went  into  possession  under  the  gift,  and  made  his  first  pos- 
session the  time  from  which  the  statute,  as  to  the  whole  land, 
commenced  to  run." 

The  Court  refused  the  new  trial  on  all  the  grounds  taken, 
and  defendant's  counsel  excepted. 

Plaintijps  Exceptions. 

Upon  the  trial,  Jacob  Watson  and  Peter  J.  Strozier,  under 
a  notice  served  upon  them,  swore  that  they  knew  notbiog 
about  a  deed  from  Joshua  Tindal  to  Humphrey  Rowel  to 
said  land. 

James  Patillo  testified,  that  he  believed  that  there  had 
been  in  existence  a  deed  from  Tindal  to  Rowel  for  the  land 
in  question ;  that  he  had  made  diligent  search  for  the  same 
and  could  not  find  it,  and  believed  iuhad  been  destroyed,  and 
that  the  witnesses  were  dead. 

Plaintiff  then  proposed  to  read  a  record,  under  the  official 
signature  of  the  Clerk  of  the  Superior  Court  of  Baker  coun- 
ty, of  a  deed  dated  the  7th  of  October,  1822,  and  purporting 
to  be  a  conveyance  with  warranty  of  the  lot  of  land  in  ques- 
tion, (No.  110,)  from  Joshua  Tindal  to  Humphrey  RoweL 

The  defendant  objected  to  this  record  being  read  in  evi- 
dence, it  not  having  been  proved  that  the  deed  was  proved 
or  acknowledged  according  to  law.  The  Court  sustain^  the 
.4>bjectiau»  and  plaintiff  excepted. 
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The  plaintiff  then  proposed  to  read  it  simply  as  evidence 
of  the  payment  of  the  consideration  money,  and  as  a  receipt 
for  the  same.  The  Court  overruled  the  motion,  and  plaintitt' 
excepted. 

Plaintiff  then  read  in  evidence,  a  deed  dated  loth  Septem- 
ber, 1835,  from  Humphrey  Rowel  to  Thomas  J.  Hand. 

The  plaintiff  then  proposed  to  read  in  evidence,  a  Sheriff's 
deed  dated  3d  September,  1850,  containing  this  recital  r 
*^  Whereas,  in  obedience  t6  a,  writ  of  ^eri /anas,  issued  out 
of  the  Superior  Court  of  the  county  of  Muscogee,  at  the  suit 
of  Jeremiah  McCoy  against  Thomas  J.  Hand,  I,  James  John- 
ston, &e." 

The  defendant  objected  to  the  reading  of  the  deed,  because 
it  was  not  accompanied  by  the  ^eri  facias^  under  which  the 
sale  had  been  made.  The  Court  sustained  the  objection,  and 
the  plaintiff  excepted. 

Upon  the  conchision  of  the  testimony,  counsel  for  plaintiff 
requested  the  Court  in  writing  to  charge  as  follows: 

Ist.  That  the  defendant,  in  order  to  show  statutory  title 
must  satisfy  the  jury  that  he  took  possession  under  some  col- 
or of  title,  and  bona  Jide  claimed  the  land  as  his  own  fqr sev- 
en years,  and  that  he  held  possession  of  it  the  full  length  of 
that  time,  continuously,  notoriously,  and  adversely. 

2d.  Thatif  Keaton  purchased  the  land  in  dispute  at  his 
own  sale,  while  acting  SIS  Sheriff,  the  sale  was  void,  behav- 
ing no  right  to  purchase  at  his  own  sale;  and,  therefore,  any 
title  he  may  have  made  to  Merrett  is  void,  and  will  not  even 
amount  to  a  color  of  title  under  which  a  statutory  title  can 

b^  set  up. 

3d.  If  Merrett,  holding  under  such  a  title,  had  held  the 
possession  of  the  land  for  7  years,  claiming  it  as  his  own,  it 
would  not  give  him  a  statutory  title  to  it. 

4th.  If  Merrett  admitted  title  in  Hand  during  the  time  he 
lield  possession,  he  admitted  himself  tenant  under  Hand, 
and  the  jury  must  so  find,  if  they  believe  plaintiff  held  title 
through  Hand. 
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AU  these  charges  the  Court  refased  to  give,  and  plaiatifl' 
.  excepted. 

Strozier;  and  Warren  &  Warren,  for  defendant  below. 
H.  Morgan,  contra. 

By  tht  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1,]  The  plaintiff  tendered  in  evidence,  a  certified  copy  of 
what  purported  to  be  a  deed  from  Joshua  Tindal  to  Hum- 
phrey Rowel,  dated  7th  October,  1822,  and  recorded  the  28A 
of  May,  1836:  Joshua  Tindal  making  his  Ynark  to  the  deed, 
and  it  purports  to  have  been  witnessed  by  Adam  and  Wiiiianh 
son,  neither  of  whom  attest  the  instmment  officially.  Nor  is 
it  proven  or  acknowledged  before  any  body.  The  Comt  re- 
jected the  copy  for  any  of  the  purposes  for  which  it  was  ofier- 
ed—- either  as  an  authentic  copy  of  a  conveyance  execuied 
according  to  law,  or  as  an  ancient  paper,  or  as  an  acknm^-* 
edgment  of  the  payment  of  the  purchase  money  for  the  land, 
80  as  to  vest  the  equitable  title  in  Rowel. 

The  case  of  Winn  and  others  against  Patterson^  5  Ptitrs^ 
232,  opnd  6  Peters,  663,  are  relied  on  to  justify  the  introdac* 
tion  of  this  paper.  But  there  is  a  fundamental  difference  be<> 
tween  the  proof  of  the  power  of  attorney  in  that  case,  and  tbe 
deed  in  this.  The  power  of  attorne]^  purported  to  be  signed 
and  sealed  in  the  presence  of  Abram  Jones,  J.  P.,andTkMi^ 
as  Howard,  Jr.  It  was  admitted  that  Jones  was  a  Justice  nf 
the  Peace  at  the  time,  and  William  Robinson,  the  D.  Cleik 
who  recorded  the  deed,  t^tified  that  he  knew  the  hand  nfi- 
ting  of  Abram  Jones,  and'  that  his  signature  was  gennine. 

What  evidence  is  there  here,  that  there  ever  was  an  eiigi* 
nal  deed?  For  aught  that  appears  to  the  contrary,  this  deet 
may^have  been  executed  in  1836,  at  the  time  it  was  recordtoi. 
It  is  not  officially  attested.  It  is  proven  by  nobody.  And  t# 
crown  all,  Tindal  signs  his  mark  only. 
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'  [2.]  The  objection  to  the  deed  fiom  Johnson  to  Patillo' 
was  well  taken ;  no  judgment  ox  JL  fa.  being  shown. 

•  [3.]  Counsel  for  plaintiff  requested  the  Court  in  writing  to 
<!harge  the  jury,  that  if  Merrett  admitted  title  in  Hand  during 
the  time  he  held  possession  of  the  land,  he  admitted  himself 
tenant  under  Hand,  and  could  not  dispute  Hand's  title. 

We  do  not  think  the  proof  justified  this  request,  Paiillo 
informed  Merrett  that  Hand  owned  the  land;  Merrett  replied 
that  he  had  supposed  that  he  himself  was  the  true  owner  • 
but  that  if  the  land  was  Hand's^  he  would  buy  it ;  and  he  au- 
thorized Patillo  to  give  Hand  $S0  for  the  land*  Sorely  thie  te 
4iot  attorning  to  Hand,  or  acknowledging  himself  as  Hand's 
tenant 

,  There  are  but  two  questions  in  the  other  bill  of  exceptions 
which  we  deem  necessary  to  notice. 

[4^3  Merrett  went  into  possession  of  the  land  in  dispute  in 
January^  1845,  under  the  parol  gift  from  Eeaton.    In  1S5Q, 

*  Ksaton  made  him  a  quit  claim  deed.  Did  that  relate  back 
to  1845,  and  take  effect  from  the  commencement  of  Merrelt's 
possession,  so  as  to  constitute  adverse  possession  in  Merrett 
to  the  whole'  lot  ? 

No  authority  has  been  cited  to  justify  this  position,  and  we 
think  it  against  principle;  and  consequently  hold,  that  Mer- 
rett was  restricted  to  his  possessio  pedis,  or  actual  occupation 
of  tlie  premises,  which  seems  from  the  proof  to  have  been 
limited  to  the  north  halt  of  the  lot,  which  is  not  in  contro- 
versy. 

«  [&]  The  other  question  grows  out  of  the  refusal  of  the 
Court  to  charge  as  requested,  as  to  the  manner  of  proving 
the  death  of  Tindal,  and  its  effiect  upon  the  action.  The 
Judge  was  requested  to  instnict  the  jury,  that  if  Patillo  re- 
ceived information  as  to  the  death  of  Tindal,  and  believed  it 
to  be  true,  and  that  the  case  was  proceeding  for  the  benefit  of 
^tillo  alone,  that  these  facts  were  entitled  to  much  conside- 
ration from  the  jury.  On  the  contrary,  the  Judge  charged 
the  jury,  that  they  must  be  satisfied  that  Tindal  was  dead  at 
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the  commencement  of  the  suit,  and  the  fact  of  his  death  must 
be  proven  by  persons  acquainted  with  him. 

It  is  now  the  law  of  this  Court,  as  settled  by  several  adju- 
dications, that  if  the  lessor  of  the  plaintiff  be  dead  at  the 
time  of  trialy  no  recovery  can  be  had  on  his  demise.  If  he 
be  alive  at  the  commencement  of  the  suit,  and  die  before  trialt 
cost  only  can  be  recovered.  If  dead  at  the  time  suit  was 
brought,  there  can  be  no  recovery  in  his  name  of  any  thing. 

As  to  the  mode  of  proving  the  death,  it  is  certainly  not  re- 
stricted, as  the  Court  charged,  to  the  acquaintances  of  the  de- 
ceased. But  without  discussing  this  point,  let  us  direct  our 
attention  to  the  facts  in  this  case,  and  enquire  whether  the 
information  and  belief  of  Patillo,  as  to  the  death  of  Tindal, 
are  to  be  considered  as  proof  against  him,  and  to  what  extent? 

We  remark,  that  the  information  and  belief  of  a  mere  wit- 
ness, would  not  suffice,  and  would*  even  be  ruled  out  as  in- 
oompetent  testimony.  But  Patillo  is  a  party  to  the  action ; 
a  lessor  of  the  plaintiff    Does  that  make  a  difference  ? 

By  a  careful  examination  of  all  the  Acts  passed  by  the  Le- 
gislature, authorizing  a  party  to  be  examined  at  common  law, 
it  will  be  seen  that  his  testimony  is  treated  as  the  answer  of 
a  defendant  in  equity,  to  a  bill  for  discovery.  In  equity,  the 
defendant  answers  to  the  best  of  his  knowledge,  information, 
and  belief  Information  and  belief  fall  short  of  knowledge, 
still  they  are  testimony,  and  a  Court  of  Equity  might  decree 
upon  such  an  answer,  it  being  warranted  in  believing,  what- 
ever the  party  believed  to  be  true  against  his  interest  At  any 
rate,  a  Court  of  Chancery  would  attach  importance  to  such 
an  admission. 

Now  then,  Patillo,  declaring  as  he  did,  under  oath,  in  this 
case,  that  from  information  obtained  through  General  Mor- 
gan, his  counsel,  upon  inquiry  instituted  in  Washington 
county,  the  former  residence  of  Joshua  Tindal,  that  he,  Pa- 
tillo, believed  that  Tindal  was  dead,  the  jury  were  entitled  al 
least  to  have  this  testimony  fairly  submitted  to  them,  under 
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a  proper  charge  from  the  Court,  and  we  think  the  Court  erred 
in  refusing  to  give  it.  * 

[6.]  The  presumption  arising  from  the  extreme  old  age  of 
Tindal,  is  not  conclusive  as  to  his  death.  The  civil  law  will 
presume  a  person  living  at  a  hundred  years  of  age,  and  the  0— 
common  law  does  not  stop  much  short  of  this.  2  Greenleafy 
§  278  c.  and  notes  ;  Best  on  Presumptions y  139  ;  Benson  vs. 
OUvej  2  StrangCy  920. 

The  foregoing  points  must  control  this  case,  and  we  have 
neither  the  time  nor  the  inchnation  to  notice  all  the  changes 
rung  upon  them,  in  the  hundred  and  one  requests  to  charge,, 
embodied  in  the  bill  of  exceptions.  In  that  "  Pandora's  Box'* 
of  evils,  the  New  Trial  Act  of  February,  1854,  the  clause 
most  pregnant  with  mischief,  is  that  which  makes  it  obliga- 
tory to  grant  a  re-hearing  in  all  cases  where  the  presiding 
Judge  shall  refuse  to  give  a  legal  charge,  in  the  language  re- 
quested, when  the  charge  so  requested  is  submitted  in  wri- 
ting. This  one  Act  has  more  than  doubled  the  delay  and 
cost  of  litigation  in  Georgia,  without  possessing  one  redeem- 
ing feature  of  public  benefit. 

New  trial  granted. 


Green  B.  Burney,  administrator,  &c.,  plaintiff  in  error,  vs. 
Milton  C.  Ball,  defendant  in  error. 

[l.J  Any  amendment  of  a  bill,  however  trivial  and  unimportant,  authorizes  a 
defendant,  though  not  required  to  answer,  to  put  in  an  an!»wer,  making  an 
entirely  new  defence,  and  even  contradicting  his  former. 

Under  the  Act  of  1853,  a  bill  or  answer  may  be  amended  at  any  stage  of  the 
proceeding  in  matter  of  form  or  substance  ;  and  this  is  the  right  of  the  party — 
the  Court  prescribing  the  terms  upon  which  it  shall  be  exercised.  The  terms, 
however,  must  be  such  as  not  to  amount  to  a  negation  of  the  right. 
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(*2.}  A  witness  rosy  not  only  read  his  own  deposition,  k  may  be  read  to 
the  presence  and  hearing  of  the  jury  to  refresh  his  memory. 

{3.]  To  constitute  a  good  and  valid  gift  of  personal  property,  there  must  be  a 
delivery,  actual  or  symbolical  or  a  writing.  The  acts  and  declarations  of  the 
donor,  that  he  had  given  the  property,  are  admissible  in  evidence. 

1 4.]  Where  the-  time  when  the  contract  is  to  be  performed  depends  on  aoae 
contingency,  it  is  within  the  4th  section  of  the  statute  of  frauds,  provided 
the  contingency  cannot  happen  within  the  year ;  but  if  it  may  happen,  it  is 
not  within  the  statute,  whether  it  actually  do  happen  or  not. 

[5.]  If  a  father  create  a  trust  in  favor  of  his  daughter,  which  is  irrevoeable, 
and  die,  the  title  having  passed  out  of  the  father  in  his  lifetime,  it  cannot  be 
enforced  by  his  legal  ropresentatfre. 

[6.]  A  charge  is  erroneous  which  vnthdraws  from  the  consideration  of  the  jnry, 
the  evidence  upon  which  the  party  against  whom  it  is  given,  relies  lor  a 
recovery. 

[7.]  Whether  an  answer  in  equity  be  contradictory  and  irreconcilable  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury.  The  effect  of  such  an  answer  is  a 
question  of  law,  to  be  decided  by  the  Court,  and  stands  upon  the  same  Ibotan^ 
as  the  testimony  of  a  witness,  who  contradicts  himself. 

[S.]  The  growing  practice  of  multiplying  requests  to  charge,  condemned. 

In  Equity,  from  Dougherty  county.  Tried  before  Judge 
Allen,  June  Term,  1857. 

This  was  a  suit  instituted  by  Green  B.  Burney,  as  admin- 
istrator of  Anson  Ball,  deceased,  against  Milton  C.  Ball,  la 
recover  certain  property  of  his  intestate.  The  bill  alleges 
that  the  whole  of  the  property  of  the  intestate  had  gahe  te- 
to  the  possession  of  M.  C.  Ball,  who  during  the  lifetime  of 
his  father  had  managed  all  his  affiiirs,  and  that  Anson  Ball 
paid  little  attention  to  them,  but  depended  entirely  on  his 
son  M.  C.  Ball's  honesty  and  integrity.  That  in  the  montil 
of  Afarch,  1847,  the  said  Anson  Ball,  having  before  givaa 
Milton  C.  fiall  three  negroes,  and  intending  to  make  up  to  hkn 
the  advances  which  he  had  made  to  his  other  children,  exe- 
cuted a  deed  of  gift  to  him*  of  sixteen  negroes,  of  the  vakie 
of  iS7,000,  which  with  the  three  already  given  would  amoont 
in  value  to  {010,000,  double  what  he  had  advanced  to  any 
other  child.  That  it  was  the  intention  of  the  intestate^  Aft* 
son  Ball,  and  was  so  understood  by  Milton  C.  Ball^  duu  he 
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•was  not  to  receive  all  these  n^roes  in  his  own  right,  but  onlj 
the  six  negroes  last  mentioned  iu  the  deed,  and  that  the  oth- 
'er  ten  were  to  be  held  by  him  in  trust,  and  were  intended  as 
a  patrimony  for  the  intestate's  daughter  EUifair,  and  that 
this  was  fully  recognized  by  M.  C.  Ball  The  bill  pray- 
ed that  defendant  might  make  a  discovery  of  the  intes- 
tate's property  in  his  hands,  and  account  with  complainant 

for  the  same. 

* 

The  defendant  by  his  answer  denied  that  the  said  Anson 
Ball  died  possessed  of  any  real'  or  personal  property,  with 
certain  exceptions  set  out  in  the  answer.  He  admitted 
that  in  November,  1847,  but  not  in  March,  1847,  the  said 
Anson  made  him  a  deed  of  gift  of  seventeen  negroes,  bat 
denied  that  ten  or  any  other  number  of  said  negroes  were  to 
be  held  by  him  in  trust  for  said  Anson,  or  were  intended  as 
a  patrimony  for  the  said  Ellifair  Ball,  but  that  the  intention 
of  the  conveyance  was  what  its  face  imported,  viz :  to  vest 
an  absolute  title  to  the  negroes  in  defendant 

The  complainant  amended  his  bill,  and  the  defendant  filed 
an  answer  to  the  bill  so  amended.  The  complainant  then 
obtained  leave  from  the  Court ,  to  amend  his  bill,  by  stri- 
king out  the  previous  amendment 

In  his  answer  to  the  complainant's  amended  bill,  the  de- 
fendant stated  various  dealings  of  the  said  Anson  Ball  witk 
his  property,  and  that  in  January  1850,  the  said  Anson  Bali 
delivered  to  him  the  balance  of  his  n^roes,  seven  in  num- 
ber, and  his  mules  and  other  effects,  in  consideration  that  he 
(the  defendant)  then  promised  to  support  and  maintain  the 
said  Anson  Ball,  his  wife,  and  daughter  Ellifair.  That  at 
and  previously  to  that  time,  the  said  Ellifair  had  been  afflic- 
ted with  palsy,  and  it  was  not  then  contemplated  by  the  said 
Anson  Ball  or  the  defendant,  that  she  would  ever  many. 
That  he  (the  said  defendant,)  then  took  possession  of  the 
property,  and  that  the  said  Anson  Ball  disclaimed  all  contrcd 
over  it,  and  that  he  (the  said  defendant)  had  in  pursuance  of 
tho  agre^Qoent  supported  the  said  Anson  Ball  daring  his  life. 
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and  also  his  wife,  and  also  the  said  Ellifair  Ball, until  her  mar- 
riage with  Tucker;  and  that  he  had  made  arrangements 
with  the  said  Ellifair  and  her  husband,  to  give  them  proper- 
ty in  lieu  and  discharge  of  the  agreement  for  her  support 
and  maintenance.  The  defendant  admitted  that  under  the 
advice  of  William  Newsom  and  in  ignorance  of  the  rights  of 
the  parties,  he  took  out  temporary  letters  of  administration 
on  the  estate  of  the  said  Anson  Ball,  but  that  he  took  no  ac- 
tion under  them. 

Upon  the  trial,  the  complainant's  counsel  read  the  bill, 
answer,  and  replication. 

Defendant's  counsel  then  moved  to  amend  his  answer 'in- 
stanter,  claiming  the  same  as  a  matter  of  right  without  ma- 
king any  showing,  why  the  matters  set  forth  in  his  amend- 
ed answer  were  not  contained  in  his  original  answer.  To 
this  motion  complainant's  counsel  objected,  but  the  Court 
overruled  the  objection  and  allowed  the  amendment,  and 
complainant's  counsel  excepted. 

Complainant's  counsel  introduced  as  a  witness,  fFilliam 
Newsom^  who  testified,  that  at  the  time  of  his  death,  the  said 
Anson,  Ball  had  about  forty  negroes  on  his  plantation.  On 
the  day  of  the  death  of  Anson  Ball,  witness  had  a  conversa- 
tion  with  Milton  C.  Ball,  who  said  he  regretted  that  his  fath- 
er had  died  before  he  had  fixed  his  property  as  he  wanted  it, 
and  said  the  old  man  died  without  a  will.  Witness  told  Mil- 
ton C.  Ball  that  the  estate  would  be  subject  to  administra- 
tion an^d  advised  him  to  take  out  temporary  letters  of  admin- 
istration. Before  Anson  Ball  was  buried,  witness  met  Mil- 
ton Ball  and  Mr.  Tucker,  and  Milton  said  he  would  be  &st 
enough  for  Burney,  that  Mr.  Whitsett  had  told  them  what 
Anson  Ball  had  said,  when  he  went  to  get  Judge  Andrews 
to  write  a  will,  but  he  was  not  there,  and  Millon  dainned  it 
was  good  as  a  nuncupative  will  and  talked  of  trying  to  set  it 
up. 

During  the  examinatioa  of  this  witnesQ)  compba9>uH> 
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counsel,  for  the  purpose  of  refreshing  his  recollection,  propos- 
ed to  read  to  him  his  depositions  taken  in  the  same  cause, 
he  not  remembering  the  fact  inquired  of,  to  which  defend- 
ant's counsel  objected.  The  Court  sustained  the  objection, 
holding  that  the  question  might  be  asked,  but  refused  to  al- 
low the  depositions  to  be  read  to  refresh  his  memory,  and 
complainant's  counsel  excepted. 

The  defendant  tendered  in  evidence  the  depositions  of 
several  witnesses,  to  prove  the  declarations  of  Anson  Ball 
in  his  lifetime,  for  the  purpose  of  showing  a  parol  gift  of  the 
property  in  dispute.    To  the  admission  of  these,  complain- . 
ant's  counsel  objected. 

The  Court  overruled  this  objection,  a^d  complainants  ex- 
cepted. 

The  jury  found  for  the  defendant,  and  plaintiff's  counsel 
moved  the  Court  tor  a  new  trial,  on  the  following  grounds  : 

1st.  Because  the  Court  erred  in  allowing  the  defendant 
after  the  cause  had  been  opened  to  the  jury,  and  the  bill  and 
original  answer  had  been  read  to  them,  to  put  in  a  new  an- 
swer by  way  of  amendment,  without  making  any  special 
showing,  why  the  new  matters  of  defence  set  up  in  the 
amendment  were  not  set  up  and  relied  upon  in  the  original 

answer. 

2d.  Because  the  Court  erred  in  refusing  to  allow  complain- 
ant's counsel  to  read  over  to  William  Newsom,  a  witness 
sworn  upon  the  stand,  an  answer  of  his  taken  in  the  same 
case,  to  refresh  his  recollection  to  a  material  point;  theCoiurt 
holding  complainant  might  ask  the  witness  the  qiiestion,but 
refused  to  allow  his  said  answers  to  be  read  to  him  to  refresh 
his  memory. 

3d.  Because  the  Court  erred  in  admitting  in  evidence  the 
declaration  of  Anson  Ball,  for  the  purpose  of  showing  title 
by  parol  in  Milton  C.  Ball,  complainant's  counsel  moving 
(he  Court  to  exclude  all  such  declarations. 
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4th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested in  writing  by  complainants  counsel,  that  if  they  be- 
lieved flrom  the  evidence  that  any  parol  agreement  or  contract 
had  been  proved  between  Anson  Ball  and  Milton  C.  Ball^ 
by  which  Milton  C.  Ball  was  to  support  and  maintain  An- 
son and  his  wife,  and  Ellifair  his  daughter,  for  their  lives^ 
and  that  in  consideration  thereof,  was  to  have  all  of  Ansou' 
Ball's  property ;  such  contract  was  obnoxious  to  the  4th  sec- 
tion of  the  statute  of  frauds,  and  void ;  and  in  charging  in 
lieu  thereof,  that  if  such  contract  had  been  proven,  it  was' 
legal,  valid  and  binding,  although  resting  only  in  parol. 

5th.  Because  the  Court  erred  in  refusing  to  charge  the  jury; 
as  requested  by  complainant's  counsel,  that  a  trust  can  be 
cteated  and  proved,.in  chattels,  by  parol,  and  if  the  jury  be-' 
lieve  from  the  evidence,  that  there  were  ten  or  any  slaves 
included  in  thfe  voluntary  deed  of  the  1st  of  November, 
1847,  and  that  it  was  understood  at  the  time,  that  Milton;^ 
was  to  convey  them  back  at  any  time  after  to  Anson  Ball,  or 
any  portion  of  them,  so  that  he  might  give  them  to  EDifkir, ' 
Ihen  complainant  is  entitled  to  recover  that  number ;  and  in  ' 
chai^ng  in  lieu  thereof,  that  notwithstanding  a  trust  in  chat^ 
irfs  can  be  created  and  proved  by  parol,  yet  if  there  was  any  [ 
such  contract  or  agreement  it  passed  the  title  out  of  Anson 
Ball  into  M.  C.  Ball,  and  the  complainant  was  not  entitled  to' 
recover  that  property,  for  that  was  a  matter  between  Miltou  . 
C.  Ball  and  his  sister  Ellifair. 

6th,  Because  the  Court  erred  in  refusing  to  give  in  charge 
the  0th  written  request  of  complainant's  solicitors  as  made, 
to- wit;  "That  when  the  statements  of  a  party*  sometimes^ 
claiming  and  sometimes  disclaiming  title  are  in  evideuce, 
proof  of  delivery  is  essential,  and  that  if  the  jury  believe, 
firem  the  evidence  that  Anson  Ball  intended  to  give  atl  his^ 
property  outside  the  several  deeds  to  Milton  C.  B^H,  AvU  fil- 
liihtr  Ball,  and  died  without  consummating  that  idt^lSoif! 
that  fftle  to  all  that  property  is  in  the  complainant,' adiine' 
is  entitled  to  recov^r  its  value ;  and  that'in'ascmatniflf  tttr* 
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intention  of  Anson  Ball  they  ought  to  consider  Milton  Ball's 
statements,  if  made,  that  he  regretted  his  father's  dying  be- 
fore he  had  fixed  the  property ;  Milton's  taking  out  tempo* 
rary  administration ;  as  well  as  all  the  statements  of  Ansoa 
Ball  claiming  and  displaiming'  the  property:"  and  in  lieu  of 
aaid  request,  charging  the  jury  that  they  must  look  to  the 
whole  evidence  for  the  purpose  of  ascertaining  the  intention 
of  the  donor. 

7th.  The  Court  erred  in  refusing  to  charge  the  jury  as  re- 
quested by  complainants  counsel,  ^that  when  an  answer  is 
contradictory  and  in  conflict  with  itself  the  jury  must  reconcile 
it  if  possible  without  imputing  crime  to  the  defendant,  and 
if  irreconcileable  they  ought  not  to  rely  upon  it,  especially 
when  it  is  in  evidence ;"  but  observed  he  refused  to  charge  it 
Ibecanse  the  jury  were  judges  of  that  fact 

8th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested by  complainant's  solicitors:  ^That  if  they  believe 
from  the  evidence  that  Milton  C.  Ball  was  in  possession  of 
the  property  at  the  time  of  the  alleged  transfer  or  gift,  then  in 
•rder  to  have  the  title  perfected  in  him  to  the  property  not  in- 
eluded  in  the  deeds,  Anson  Ball  should  have  had  the  pos- 
session and  have  redelivered  it  actually  or  symbolically  to 
Milton  orj  have  executed  a  deed ;"  and  in  charging  in  lieu 
thereof,  that  when  the  donee  was  in  possession  at  the  time  of 
the  alleged  gift,  a  delivery  must  be  proved,  and  that  the  Nqrtb 
Carolina  case  relied  on  by  complainant's  counsel  was  not 
analogous,  for  the  reason  that  in  that  case,  the  donee  caiae 
into  possession  of  the  property  as  a  loan ;  that  delivery  was 
essential  to  a  parol  gift,  and  that  such  delivery  might  be  . 
shown  by  circumstances. 

9th.  Because  the  Court  erred  in  charging  the  jury  in  con- 
tusion of  his  charges,  the  second  written  request  in  writing  . 
of  defendant's  solicitors,  to-wit:  ^'That  if  they  believed  from  i 
the  evidence,  that  Anson  Ball  disclaimed  all  title  in  his  life-  : 
timk  to  the  property  in  controversy  in  favor  of  Milton  C. 
BalL  ynd  at  the  time  of  such  disclaimer  li.  C.  Ball  was  in ' 
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possession  thereof,  exercising  acts  of  ownership  and  control 
over  said  property,  the  administrator  Burney  cannot  recover  •" 
and  in  further  chaining  ^^that  if  Anson  BaU  by  his  declaia* 
tious  disclaimed  property  in  himself,  the  jury  must  find  for 
the  defendant." 

10th.  That  the  Court  erred  in  giving  in  charge  to  the  jury 
the  third  written  request  of  defendant's  solicitors,  to- wit : 
*^That  if  any  of  the  properly  which  passed  from  Anson  to 
Milton  C.  Ball,  now  the  subject  of  dispute,  had  been  coupled 
with  a  trust  for  the  benefit  of  EUifair  Ball  (now  Mrs.  Tucker,) 
that  as  to  such  property,  the  legal  estate  is  in  M.  C.  BaU,  and 
the  equitable  in  Mrs.  Tucker,  and  that  Burney  cannot  re- 
cover it  as  a  part  of  the  estate  of  Anson  Ball  ;'•'  there  being 
nothing  in  the  pleadings  or  evidence  to  authorise  or  justify 
said  charge. 

11th.  Because  the  verdict  of  the  jury  was  contrary  to  law 
and  evidence. 

12th.  Because  the  verdict  was  contrary  to  the  evidence^ 
and  without  evidence, 

13th.  Because  the  verdict  was  contrary  to  the  charge  of 
the  Court 

The  motion  for  a  new  trial  was  overruled  by  the  Couit  on 
all  the  grounds  taken,  and  the  complainants  counsel  except 
ed. 

Vason  &  Davis  ;  and  Bailey  &  Scarborough,  for  plain- 
tiffe  in  error. 

Lyon,  Warren  &  Warren,  contra. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinioD. 


[1.]  Was  the  Court  right  in  allowing  the  amended 
to  be  filed  in  this  case?  It  seems  that  the  origtftttl  biU'lmi 
been  amended  The  case^was  trans&ried,  by  ooasttit  af  {mi^ 
ties,  m  the  appeal  docket  The  complainant  fikd  an  aiMMi 
mep(  lo  the  bill  I  April,  18S5.    At  Ihe  June  Teim^XBM^wm 
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plainant  further  amended  his  bill  by  striking  out  and  with- 
drawing the  first  amendment,  which  the  Court  held  he  had  a 
right  to  do  under  the  Act  of  1853-4.  The  answer  to  the 
amended  bill,  and  which  is  the  subject-matter  of  this  excep- 
tion, was  actually  filed  June  irth,  1856,  although  not  formal- 
ly offered  as  an  amendment  until  the  case  came  on  to  be 
heard,  twelve  months  thereafter. 

We  apprehend  there  can  be  no  doubt  of  the  defendant's 
right  to  file  this  amended  answer  to  the  complainant's  amend- 
ed bill.  The  complainant  could  compel  it.  It  was  the  de- 
fendant's privilege  to  file  it. 

Mr.  Daniel  says,  that  "any  amendment  of  a  bill,  however 
trivial  and  unimportant,  authorizes  the  defendant,  though 
not  required  to  answer,  to  put  in  an  answer,  making  entirely 
a  new  defence ;  and  contradicting  his  former  answer."  (1 
DaniePs  Cfu  Pr.  468 ;  TVusi  and  Fire  Ins.  Co.  vs.  Jenkins 
6  Paige,  689.)  Apart,  then,  from  the  Act  of  1853-4,  the  right 
ef  the  party  to  make  this  amendment  is  indisputable. 

[2.]  While  Mr.  Newsom,  a  witness  in  behalf  of  the  com- 
plainant, was  under  examination,  a  question  was  propounded 
to. him  as  to  some  material  fact,  which  not  recollecting, coun- 
sel for  complainant  proposed  to  refresh  his  memory  by  read- 
ing to  him  a  part  of  his  -deposition  taken  in  this  case.  The 
-Court  refused  to  allow  the  deposition  to  be  redd  for  this  pur- 
pose; and  this  constitutes  the  second  exception  upon  which 
«rror  is  assigned. 

Upon  what  ground  the  objection  was  put  by  the  defend- 
ant's solicitor,  and  sustained  by  the  Court,  does  not  appear. 
The  argument  before  us  concedes  that  the  witness  might  have 
"been  permitted  to  read  his  own  deposition  to  refresh  his  mem- 
ory;  and  the  rule  of  evidence  is  well  settled,  that  he  may. 
^1  ChreenL  on  Ev.  436,  and  notes.)  But  it  is  insisted  that  it 
•^anbot  be  read  to  him  in  the  presence  and  hearing  of  the  jury. 
Had  the  objection  below  been  put  upon  tliis  ground,  it  might 
pi)oiMd)ly,  in  this  particular  case,  have  been  obviated  by  hand- 
ing the  witness  bis  own  deposition  and  permitting  him  to 
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read  it  But  there  are  cases  where  this  cannot  be  done. 
The  witness  maybe  blind,  or  so  illiterate  as  to  be  unable  to 
read,  and  we  are  not  prepared  to  hold  that  his  memory  may 
not  be  refreshed  by  his  having  his  sworn  testimony  read  to 
him.  His  interrogatories  were  sued  out,  executed  and  return- 
ed under  the  statute,  and  but  for  his  accidental  attendance 
on  Court,  the  whole  of  the  depositions  would  have  been  read, 
as  evidence  to  the  jury.  It  is  rather  a  sharp  practice,  we 
think,  not  to  allow  a  portion  of  such  proof  to  be  read  to  the 
witness  in  the  presence  of  the  jury  to  refresh  his  memory. 

[3.]  Was  the  testimony  of  Douglas,  Breedlove,  Mra  Phebe 
Ball,  Dr.  Dickerson  and  others,  admissible  for  the  purpose.of 
proving  by  parol,  as  it  is  expressed  in  the  bill  of  excepCioas,. 
a  gift  of  the  property  in  dispute  ? 

This  proof  relates  to  the  acts  and  declarations  of  Afisoi) 
Bali,  as  to  the  gift  of  the  property  to  his  son,  MiJton  Ball. 
Our  opinion  is,  that  the  declarations  of  the  donor,  that  ha  had 
given,  are  always  admissible  in  evidence  in  cases  of  this  ami. 
We  have  heretofore  held,  and  still  hold,  that  they  are  insaf- 
ficient  of  themselves  to  establish  a  gift.    To  constitute  a  good 
and  valid  gift,  there  must  be  a  delivery,  actual  or  constmc- 
live — or  as  it  is  termed  sometimes,  symbolical — or  a  vritiag. 
A  delivery  may  be  inferred  from  the  acts  of  the  donor,  which 
go  to  show  that  he  has  parted  witli  the  dominion  over  the 
•  property  5  (10  Johns.  Bep.  302)  as  hiring  out  a  slave  in  the 
name  of  the  donee ;  lending  money  in  the  donee's  name^ 
drawn  upon  a  lottery  ticket,  upon  which  the  donor  wrote  tile 
donee's  name,  declaring  that  he  had^given  the  ticket  to  ita^ 
donee.    These  cases  will  suffice  as  an  illustration  of  the  n^ci 
[4.]  Was  the  agreement  between  Milton  C.  Ball  and  Aa^ 
son,  his  father,  to  the  effect  that  in  consideration  that  he^Mil* 
ton,  would  support  his  father,  mother  and  youngest  aister^ 
Ellifair,during  their  lives,  that  he  should  have  all  the  i«^ 
idue  of  his  father's  slaves  and  other  property,  good,  under  thu 
4th  section  of  the  29th  Charles  II,  commonly  called  the  AlfUq 
ute  of  frauds?    Neither  the  Courts  in  England  norm  this- 
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country  have  concurred  as  to  the  proper  construction  to  be 
put  upon  this  section.  It  says,  no  action  shall  be  brought 
whereby  to  charge  any  person,  **  upon  any  agreement 
which  is  not  to  be  performed,  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof  shall  be  in  writing  and  signed  by  the  party,  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized/' 

In  1762,  a  short  time  before  the  English  common  and  stat- 
ute law  took  effect  under  our  adopting  statute  in  Georgia,the 
case  oiFtnton  vs.  Embler^s  ex* or  (3  Bur. Rep.  1278)  came  be- 
fore the  King's  bench  in  England.  The  contract  was.  May, 
in  consideration  that  the  plaintiff  would  be  and  become  the 
house-keeper  and  servant  of  the  said  May,  and  take  upon 
herself  the  care  and  management  of  his  family,  and  perform 
the  said  services  as  long  as  it  should  please  the  respective  par- 
ties^ the  testator  promised  to  pay  wages  to  the  plaintiff,  at 
and  after  the  rate  of  X6  per  year  5  and  also  by  his'last  will  to 
bequeath  to  the  defendant,  a  legacy  or  annuity  of  £16  per 
annum,  for  and  during  the  term  of  her  natural  life. 

The  declaration  alleged  performance  on  the  part  of  the 
plaintiff,  and  claimed  wages  for  three  years  and  fifty-nine 
days.  The  agreement  in  parol  was  admitted,  and  the  only 
question  was,  whether  it  should  not  have  been  in  writing  ? 
A  case  was  cited  from  the  exchequer  in  1726,  to  the  effect 
that  a  parol  promise  to  be  performed,  which  may  or  may  not 
happen  within  the  year,  after  the  making,  is  void  within  the 
statute  of  frauds. 

Lord  Mansfield  said,  that  this  case,  from  the  exchequer, 
which  he  thought  could  not  have  been  rightly  reported,  was 
the  only  one  which  could  make  any  doubt  That  by  all  the 
other  precedents,  it  seemed  to  be  well  settled,  and  the  other 
jndges  concurred. 

Such  then  was  the  construction  put  upon  this  clause  of  the 
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Statute,  probably  in  May,  1776.     For  the  case  in  Burrows 
was  a  much  stronger  case  than  the  one  at  bar. 

The  current  authority  in  this  country  is,  that  where  the 
time,  when  the  contract  to  be  performed  depends  on  some 
contingency,  it  is  within  the  statute,  if  the  contingency  can- 
not happen  within  the  year.  But  if  it  may  happen,  it  is  not 
within  the  statute,  whether  it  actually  do  happen  or  not  (2 
Story  on  Contracts  %  1015,  0.  and  notes  1  and  2;  Moore  vs. 
FdXf  10  Johns.  Rep.  254  ;  Bennett  vs.  Hull^  Ib.^  364.) 

In  the  case  before  us^  is  full  performance  on  one  side,  and 
the  contingency  may  have  happened  within  the  year,to-wit: 
the  death  of  the  party  to  be^  maintained. 

[5.}  We  think  the  court  was  right  in  ruling,  that  if  a  trust 
had  been  created  in  favor  of  Ellifair  Ball,  that  it  was  to  be 
enforced  at  her  instance,  and  not  by  the  administrator  of  An- 
son BalPs  estate.  The  title  had  passed  out  of  Anson  Ball  in 
his  life  time,  and  was  irrevocable. 

[6.]  We  think  the  Court  erred  in  charging  the  jury  at  the 
request  of  the  defendant's  solicitor,  that  if  they  believed  from 
the  evidence  that  Anson  Ball  disclaimed,  in  his  life  time,  all 
title  to  the  property  in  controversy,  in  favor  of  Milton  C.  Ball, 
and  at  the  time  of  such  disclaimer,  Milton  C.  Ball  was  in  pos- 
session thereof,  exercising  acts  of  ownership  and  control  over 
said  property,  the  administrator,  Burney,  could  not  recover. 
And  in  further  charging  them,  if  Anson  Ball,  by  his  declara- 
tions, disclaimed  property  in  himself,  the  jury  must  find  for 
the  defendant. 

This  charge  took  from  the  jury  the  right  to  consider  the 
entire  testimony  in  favor  of  the  plaintiff  It  withheld  from 
them  all  that  was  said  by  Milton  C.  Ball,  at  the  death  of  his 
father.  He  knew  better  than  any  other  living  p^erson  who 
was  the  owner  of  this  property.  He  expressed  his  regret  that 
his  father  had  died  before  he  "  fixed  his  property.''  He  stated 
that  his  father  had  died  without  a  will,  and  took  out  tempo- 
rary letters  of  administration,  saying  he  would  be  fSist  eno!^ 
for  Burney ;  (the  complainant  and  his  brother-in-law.)  'Kiat 
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Mr.  Whitsett  had  told  him  what  Anson  Ball  had  said  when 
he  went  to  Stakeville  to  get  Judge  Andrews  to  write  his  will, 
but  that  he  was  not  there,  and  Milton  C.  Ball  claimed  that  it 
was  good  as  a  nuncupative  will,  and  talked  of  trying  to  set  it 
up  as  such.  We  repeat  that  this  and  all  other  proof  going  to 
show  that  the  father,  by  the  conduct  and  declarations  of  the 
son,  had  not  parted  in  his  life  time,  with  this  property,  was 
improperly  excluded  from  the  jury  by  the  broad  and  sweep- 
ing charge  of  the  Court 

[7.]  As  to  the  refusal  of  the  Court  to  make  the  charge,  that 
ifthe  answer  of  the  defendant  was  contradictory  and  irrecon- 
cilable, one  part  with  another,  they  ought  not  to  believe  it ; 
the  Court  gave  at  least  an  unsatisfactory  reason  for  refusing 
it,  namely,  that  the  jury  were  the  judges  of  the  fact,  of  whe- 
ther this  be  so.  Very  true ;  they  must  determine  whether 
the  answer  be  contradictory  and  irreconcilable.  But  the 
point  is,  admitting  this  to  be  so,  what  is  the  rule  of  law,  as  to 
the  credence  that  should  be  given  to  such  an  answer?  The 
principle  will  be  found  to  be  pretty  clearly  stated  in  4  Phillips 
on  Evidence^  by  Cowen  4"  Hilly  part  Il^page  ^yuote  33;  10 
Johns.  B.  424,  and  11  ^enrf. /?cp.  240, 252, 253, 343,  S4S  and 
349. 

But  the  repugnance  attributed  to  the  answer  is  not  very  pa- 
tent There  is,  it  is  true,  more  amplification  and  particularity 
in  the  amended  answer,  but  the  discrepancy  is  not  very  ob- 
vious. 

[8.]  We  have  intentionally  overlooked  some  of  the  excep- 
tions in  the  record,  for  the  simple  reason  that  they  are  too  at- 
tenuated and  intangible,  to  amount  to  anything  practical.  I 
regret  to  see  that  this  is  a  growing  evil  in  the  trial  of  causes. 
Instead  .of  asking  the  great  principles  of  the  law,  which  con- 
trol the  case  to  begiven  in  charge  to  the  jury,  there  is  a  repe- 
tition, and  a  hair-splitting,  which  are  ^s  annoying  to  a 
Court  as  they  are  unprofitable  to  the  jury.  And  it  is  this, 
amongst  other  things,  which  is  prolonging  to  so  alarming  an 
(intent  the  terms  of  this  Court    For  all  these  infinitesimal 
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nothings  are  incorporated  in  the  bill  of  exceptions,  and  a^ 
argued  and  re-argued  hereto  the  great  and  unnecessary  am- 
suraptiou  of  time  that  might  be  much  better  occupied. 

We  have  examined  carefully  the  case  in  2  IredtWs  Lom 
ReportSj{page  361)  mainly  relied  on  by  counsel  for  the  plain- 
till  in  error,  to  exclude  the  acts  and  declarations  of  Anson 
Ball,  as  to  the  gift  of  the  property  in  dispute,  to  his  son.  And 
it  is  a  strong  case  on  his  side.  We  will  dismiss  it  for  the  pre- 
sent with  this  single  remark,  that  while  we  have  no  fault  to 
find  with  the  judgment  of  the  Court  upon  the  actual  case^we 
feel  constrained,  by  a  regard  to  consistency  and  every  other 
consideration,  to  dissent  froni  the  great  Judge  who  delivered 
the  opinion  in  that  case,  as  to  some  of  the  doctrines  which 
he  maintains,  as  to  the  parol  gift  of  slaves. 

Judgment  reversed. 


Robert  Parker,  et  aL,  plaintiffs  in  error,  vs.  James  M.  Cham- 
bers, defendant  in  error. 

[1.]  A  witness  may  be  twice  examiued  by  tho  same  party,  by  commission,  in  the 
same  case. 

[*i.]  A  witness  cannot  give  his  opinion  or  belief  by  assigning  his  reasons  ibcre- 
lor,  in  cases  where  I  he  opinion  or  belief  is  not  admissible  in  evidence,  with- 
out such  reasons. 

[3.J  Habits  of  business  of  a  man  not  admissible  to  prove,  from  his  oondaet, 
whether  the  sending  of  a  slave  with  a  married  daughter  was  a  ^iSl  or  a  kMm: 
in  this  particular  case,  there  being  no  evidence  of  other  similar  acts  to  oUkcr 
t'hildrcn. 

[!■]  One  of  several  parties  plaiutiiFmay  be  stricken  from  the  declaration. 

I').]  Remainder-men  not  present  at  a  purchase  of  property  from  tenant  for  fiie> 
are  not  bound  to  proceed  against  the  purchaser,  nor  give  him  notice,  untSlfce 
Jiccrual  of  their  title. 

[•i.J  When  a  legatee  for  life  is  in  possession  of  the  property  bequeathed,  at|^ 
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iloath  of  the  testator,  and  the  executor  allows  him  to  retain  the  possession,  it 
is  an  assent  to  the  Icpracy,  both  as  to  tenant  for  life  and  remainder-man. 

[7.]  A  witno«9  who  testified  td  facts  which  took  place  whtjn  she  was  very 
young,  after  a  ^lapse  offifty-four  year.<<,  ought  to  be  very  consistent  to  enti- 
tle her  evidence  to  full  credence. 

IS.]  A  will  is  admissible  in  evidence  when  both  parlies  claim  undef  the  testator 

[!♦.]  If,  from  the  fu»  ts  of  the  c;ise,  the  suspicions  of  a  party  ought  to  have  been 
excited,  and  he  makes  no  oncpiiry,  but  proceeds  to  trial  and  takes  the  chan- 
ces of  a  verdict,  and  the  witness  in  the  mean  time  dies,  his  objection  ought 
not  to  be  heard  afterwards. 

Trover,  and  New  Trial,  from  Muscogee  county.  Before 
Judge  WoRRiLL,  November  Term,  1857. 

This  was  an  action  of  trover,  brought  by  Robert  Parker, 
and  others,  against  James  M.  Chambers,  for  the  recovery  of 
certain  negroes  named  in  the  declaration. 

Upon  the  trial,  the  plaintiffs  introduced  (inter  alia)  the 
following  testimony : 

1st  The  will  of  J.  Christopher  Pritchett,  dated  the  21st  of 
October,  1807,  by  the  2d  item  of  which  the  testator  lent  unto 
^his  daughter,  Chloe  Parker,  during  her  natural  life,  one  ne- 
gro woman,  Maria,  and  4  children,  namely,  Jim,  Dan,  Ma^ 
ry,  and  Aggy,  together  with  her  future  increase,  and  at  her 
death,  the  said  Maria  and  her  increase  were  to  be  equally 
divided  amongst  the  children  of  his  said  daughter  Chloej 
lawfully  begotten  of  her  body. 

To  the  admission  of  this  will  the  defendant  objected.  The 
Court  overruled  the  objection,  and  admitted  the  same  as  evi- 
dence, 

2d.  Theanswersof  Sally  Sullivan  to  a  set  of  interrogatories, 
to  the  following  effect:  That  she  thought  the  negroes  in  ques- 
tion were  loaned  to  John  Patkerand  Chloe  Parker;  that  she 
was  sent  by  her  mother,  at  the  direction  of  her  father,  to  tell 
John  and  Chloe  Parker  to  send  the  negroes  home.  Chloe 
Parker  and  herself  were  half-sisters.  In  answer  to  cross  in- 
terrogatories, the  witness  stated  that  John  and  Chloe  Parker 
were  married  nearly  54 years  ago,  and  went  to  housekeeping 
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shortly  after  their  marriage ;  that  she  thought  the  negroes 
were  loaned  to  them  shortly  after  they  went  to  housekeep- 
ing; they  remained  in  North  Carolina  16  or  17  years  aft^ 
they  came  into  possession  of  the  negroes, 

3d.  The  plaintifis  also  read  in  evidence  the  answers  of  Sal- 
ly Sullivan  to  a  2d  set  of  interrogatories,  to  the  following  pur* 
port ;  That  the  reasons  which  induced  her  belief  that  the  ne- 
groes in  controversy  were  loaned  by  her  father,  Christopher 
Pritchett,  to  Chloe  Parker  were,  that  the  negro^  were  per- 
mitted to  go  into  the  possession  of  John  and  Chloe  Parket  at 
their  marriage,  and  that  she  was  sent  at  the  instance  of  her 
father  to  John  Parker's  house,  to  tell  him  or  Chloe  Parker  to 
send  the  negroes  home ;  that  she  told  either  John  or  Chloe 
Parker  her  father's  request,  and  the  negroes  were  sem  home 
immediately,  and  after  staying  a  short  time  at  her  iaAer'ay 
they  were  sent  back  again  to  John  Parker's ;  that  her  Mkei 
was  a  particular  man,  and  required  John  Parker  to  send  home 
the  negroes  every  year  to  stay  a  short  time,  and  then  her  la- 
ther would  send  them  back ;  never  heard  John  Parker  say 
that  her  father  bad  a  right  to  control  the  negroes,  btitehe 
judged  from  his  acts  that  he  admitted  it.  Upon  one  occa- 
sion her  father  took  the  control  by  having  the  n^ro  woman 
Maria  whipped,  and  said  he  did  it  as  he  did  not  wish  to  ^y 
costs,  and  to  this  John  Parker  did  not  object. 

In  answer  to  cross  interrogatories  the  witness  stated,  thai 
John  Parker  did  not  have  possession  of  the  negroes  till  some 
considerable  time  after  the  marriage. 

Tp  the  admission  of  the  answers  to  the  2d  set  of  interrog- 
atories, the  defendant  objected.  The  Court  overruled  the 
objection,  and  admitted  the  same  in  evidence. 

During  the  progress  of  the  trial,  the  plaintiffs  moved  te 
strike  out  the  names  of  two  of  the  plaintiffs,  viz  John  and 
Susan  Woods.  The  defendant  objected.  The  Court  allow- 
ed the  names  of  those  plaintiffs  to  he  struck  out 
.j^>  4th.  The  plaintiff's  then  introduced  as  a  witness,  the  de- 
fendant, James  M.  Chambers,  who  testified,  that  he  bad  the 
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nagroes  (specifying  them  and  their  value,)  in  his  possession, 
mnd  claimed  them  as  his  own ;  that  he  obtained  them  from 
Archibald  McCoy ;  Mary  by  purchase,  Jim  under  the  will  of 
McCoy;  all  the  rest  are  the  descendants  of  Mary;  got  the 
Heroes  from  McCoy  about  the  year  1822 ;  McCoy  bought 
Jim  and  Mary  from  John  Parker  between  1818  and  182J3; 
lemembered  when  they  were  brought  home  after  the  pur- 
chase; the  Parker  family  remained  in  the  neighborhood  ma- 
ny years  after  the  purchase. 

The  jury  found  for  the  plaintiffs  913,500,  to  be  discharged 
ky  the  delivery  of  the  negroes  within  thirty  days;  and  the 
farther  sum  of  ^7,500  for  hire. 

Whereupon,  defendant  moved  for  a  new  trial  on  the  fol- 
lowing grounds: 

1^  Because  the  Court  erred  in  refusing  to  suppress  the 

depositions  of  Sally  Sullivan  on  her  second  and  last  exami- 

sation. 
2d.  Because  the  Court  erred  in  admitting  in  eviden9e,  (the 

defendant  objecting  thereto,)  the  opinions  of  Sally  Sullivan, 

as  disclosed  in  the  brief  of  evidence. 

3d.  Because  the  Court  erred  in  admitting  in  evidence,  (the 
defendant  objecting  thereto,)  proof  by  Sally  Sullivan,  of  the 
general  character  of  her  father,  as  disclosed  in  the  brief  of 
evidence,  and  in  admitting  all  that  portion  of  the  evidence  of 
Sally  Sullivan  that  was  objected  to  by  defendant  on  the  trial. 

4th.  Because  the  Court  erred  in  permitting  the  plaintiffs, 
in  the  progress  of  the  trial,  to  strike  out  the  names  of  Johi\ 
Woods  and  Susan  Woods,  and  the  cause  to  proceed  in  the 
name  of  the  other  plaintiffis. 

5th.  Because  the  Court  erred  in  charging  the  jury,  that  if 
any  of  the  children  of  Chloe  Parker  died  before  she  died,  that 
the  right  to  the  whole  property,  if  any,  vested  in  the  survi- 
ving children  of  Chloe  Parker  upon  her  death. 

6th.  Because  the  Court  erred  in  charging  the  jury,  that  un- 
less the  plaintiffs  knew,  at  the  time  Chambers  purchased  the 
negroes^  that  they  were  remainder-men  under  the  will,  that 
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their  subsequent  silence  or  failure  to  make  known  their daim, 
though  within  their  knowledge  claimed  in  fee  simple  by 
Chambers,  did  not  operate  as  a  waiver  of  their  right,  nor  weie 
they  thereby  estopped  from  asserting  the  same. 

7th.  Because  the  Court  erred  in  refusing  to  charge  the  ju- 
ry, that  they  might  infer  knowledge  on  the  part  of  the  plain- 
tiff's, or  any  one  of  them,  from  their  conduct, and  the  circum- 
stances shown  by  the  evidence. 

8th.  Because  there  was  no  evidence  submitted  lo  the  jury 
showing  that  the  executors  to  the  will  of  Pritchett,  if  any, 
ever  assented  to  the  legacy  of  Chloe  Parker  and  her  children. 

9th.  Because  the  jury  found  contrary  to  law  and  the  chaige 
of  the  Court 

10th.  Because  the  verdict  was  without  evidence,  and  con- 
trary to  the  evidence. 

11th.  Because  the  verdict  was  contrary  to  the  weight  of 
evidence. 

.  12tb.  Because  the  Court  erred  in  charging  the  jury,  that 
in  order  to  enable  them  to  find,  that  the  plaintiff^  or  any  one 
of  them,  had  waived  their  title  to  the  property  in  controver- 
sy, or  were  estopped  from  asserting  it,  they  must  be  satisfied 
that  such  plaintiff^  was  21  years  old  at  the  time  of  said  al- 
leged waiver,  or  of  said  alleged  estoppel,  and  had  actual  and 
personal  knowledge  of  their  right  or  claim  to  said  property, 
as  contained  in  said  will  of  Christopher  Pritchett ;  and  in 
chai^ng  them  further  on  this  point,  that  it  devolved  on  the 
defendant  to  make  the  proof  of  these  several  facts  to  the  sat- 
isfaction of  the  jury. 

13th,  Because  the  Court  erred  in  admitingin  evidence,  (he 
will  of  Christopher  Pritchett,  in  the  absence  of  evidence  that 
the  said  testator  had  such  claim,  right  or  title  to  the  negro^ 
in  controversy,  as  authorized  the  disposition  of  the  same  by 
will  or  otherwise. 

14th.  Because  of  newly  discovered  evidence  since  tfie  tri- 
al, &c. 

In  support  of  the  14th  ground,  as  mentioned,  the  defendant 
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made  an  affidavit  to  the  etiecty  that  since  the  trial  be  had  dis- 
covered new  and  important  evidence,  set  out  in  the  affidavits 
of  L.  Fletcher  and  Spencer  SulUvan,  and  that  if  he  had 
known  the  same  at  the  trial,  he  would  have  had  those  wit- 
nesses present  in  Court,  and  have  moved  to  suppress  the  evi- 
dence of  Sally  Sullivan. 

Spencer  Sullivan's  affidavit  was  to  the  effect,  that  he  was 
present  in  the  room  when  the  answers  of  S^Uy  Sullivan  were 
taken,  and  thgit  Christopher  Parker  and  Robert  Parker  w«re 
present  in  the  room  during  a  part  or  the  whole  of  the  time. 

Wm.  L.  Fletcher,  by  his  affidavit,  stated  that  he  acted  as 
one  of  the  commissioners  in  taking  the  answers  of  Sally  Sal- 
livan;  that  Kitt  Parker  desired  him  to  act  as  a  commissioner 
in  taking  the  answers  of  Sally  Sullivan,  and  that  he  agreed 
to  do  so ;  that  Kitt  Parker  introduced  him  to  the  witness ;  Kitt 
Parker  and  deponent  both  propounded  questions  to  her,  and 
interrogated  her  as  "to  the  loan  of  the  negroes;"  that  he 
proceeded  to  write  down  the  answers  of  the  witness,  and  at 
the  same  time  Kitt  Parker  walked  out  upon  the  piazza;  that 
while  he  was  taking  down  the  answers  of  witness,  he  saw 
Kitt  Parker  several  times  on  the  piazza,  and  the  witness  most 
Iiave  seen  him ;  Kitt  Parker  was  in  such  a  position  as  to  have 
been  able  to  hear  the  testimony  of  the  witness;  that  the  wit- 
ness had  displayed  in  a  wonderful  degree,  her  powers  of  te- 
dious narrative,  and  that  he  had,  in  taking  down  her  evi- 
dence, "sifted  the  chaff  from  the  vheat." 

Upon  hearing  the  rule  nisi,  the  Court  granted  the  new  tri- 
aJ,  and  to  this  decision  plaintifis  excepted. 

Jones  &  Jones,  for  plaintiffs  in  error. 

Holt  &  Hutchins;  Hill;  Dougherty;  Wellborn,  John- 
son &  Sloan,  for  defendant  in  error. 

Judge  Benntng  having  been  formerly  of  counsel  in  this 
case,  did  not  preside 
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By  the  Court. — ^McDonald,  J.  delivering  the  opinioiu 

The  presiding  Judge  in  the  Court  below  granted  a  new 
trial  in  this  cause,  and  his  decision  granting  the  new  trial  10 
assigned  for  error. 

[1.]  Mrs.  Sally  Sullivan,  a  witness  for  the  plaintifis,  had 
answered  two  sets  of  interrogatories.  The  counsel  for  the 
defendant  moved,  at  the  trial,  to  rule  out  the  depositions  last 
taken.  The  Court  overruled  the  motion,  an(^^e  refusal  of 
the  Court  to  sui!)press  that  evidence,  is  made  a  ground  for  a 
new  trial  There  can  be  no  legal  objection  to  a  second  ex- 
amination of  a  witness  by  commission,  for  the  purpose  of  ex- 
plaining evidence  before  given,  or  of  testifying  to  additional 
facts. 

[2.]  The  rule  in  respect  to  the  admission   in  evidence  (A 
the  opinion  and  belief  of  a  witness  has  been  relaxed  in  some 
cases,  and  such  testimony  has  been  admitted,  provided  the 
witness  would  assign  the  reasons  for  bis  opinion  or  belief 
This  is  an  unsafe  extension  of  the  rule.    It  ought  to  be  cob> 
fined  to  cases  of  the  judgment  of  experts,  and  where  opinion 
and  belief  arQ  the  only  evidence,  or  the  main  evidence  on 
which  the  issue  to  be  tried  depends.    Experts  in  any  ad- 
ence  or  trade  may  give  their  opinions  on  the  trial  of  issues  in- 
volving questions  in  respect  to  a  particular  science  or  tiade 
Subscribing  witnesses  to  a  will  may  testify  as  to  their  opinion 
of  the  sanity  or  insanity  of  the  testator,  and  in  similar  cases 
witnesses  may  testify  as  to  their  opinions.    But  a  witness 
must  not  give  his  opinion  as  to  a  fact,  even  though  be  ^fe 
his  reasons  for  his  opinions.    The  opinion  of  the  witness 
ought  not  to  have  the  slightest  influence  upon  the  opinion 
of  the  jury,  and  yet,  if  the  opinion  goes  before  tbem^  it  will 
have  an  influence  with  (hem,  imperceptible,  perhaps^  to  tfjeip- 
selvf  s.    The  opinion  is  not  relevant  to  the  issue,  if,  upon  its 
being  submitted  to  the  jury,  it  ought  to  have  no  inflneoeeoD 
their  finding;  and  if  irrelevant,  it  is  clear  it. ougtu  .^c|f  Ip^ 
admitted  as  evidence.    ^  A  witn^  ^t^^.Q  ^^^..fif^ffW^^ 
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in  cfdtf,  must  not  depose  as  he  thinksj  or  permades  himself 
to  believe ;  he  must  swear  from  his  knowledge  of  the  fact." 
McN'ally^s  Evidence,  262.  But  even  if  the  witness  testifies 
from  his  knowledge,  on  the  cross  examination,  he  may  be 
strictly  enquired  of,  as  to  his  means  of  knowing  the  fact 
sworn  to  by  him.  The  case  cited  in  the  above  authority  il- 
lustrates the  propriety  of  a  searching  cross  examination. 
The  witness  swore  positively  that  he  knew  a  thing  to  be  true. 
On  being  croas  examined,  he  said  he  knew  it  because  his  fa- 
ther had  said  so.  So  a  witness  whose  opinion  is  legal  evi- 
dence, may  be  strictly  examined  by  the  other  party  as  to  thb 
reasons  upon  which  he  formed  that  opinion,  and  perhaps 
this  rule  for  the  ascertainment  of  truth  in  such  cases,  has  led, 
incautiously,  in  some  instances',  to  admit  opinions  where  rea- 
sons are  assigned  for  them,  when  the  opinions  are  not  prop- 
erly admissible  with  or  without  the  reasons  upon  which  they 
are  founded. 

The  rule  for  admitting  opinions  ought  to  be  •*  confined  to 
cases  in  which  from  the  very  nature  of  the  subject,  facts  dis- 
connected from  such  opinions  cannot  be  so  presented  to  a 
jury  as  to  enable  them  to  pass  upon  the  question  with  the  re- 
quisite knowledge  and  judgment.  Jeff^erson  Ins.  Co.  vs.  Coth- 

red,  1  WendelVs  Rep.  78. 

The  question  in  this  case  was  whether  the  negroes  who, 
at  an  early  day,  went  into  the  possession  of  Jolin  Parker  and 
his  wife  Chloe,  were  loaned  or  given  to  the  daughter,  Mrs. 
Parker,  by  her  father,  Christopher  Pritchett  The  witness, 
Sally  Sullivan,  testified  in  her  first  depositions,  that  she /Ainfe 
the  negroes  were  given  or  loaned.  From  her  then  present 
recollection  she  thinks  they  were  loaned.  She  tlunks  the 
negroes  were  given  or  loaned  shortly  after  they  went  to  house- 
keeping. They  went  to  housekeeping,  she  thinks,  about  four 
months  after  they  were  married.  In  her  depositions  last 
given,  she  reiterates  that  to  the  best  of  her  recollection  and 
belief,  the  negroes  were  loaned.  Some  time  after  the  mar- 
■  riage,the  negroes  were  permitted  to  go  into  the  possession  of 
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John  and  Chloe  Parser, by  her  father.  She  does  not  remem- 
ber the  precise  time  when  the  negroes  entered  into  the  pos- 
session of  John  Parker.  She  knows  he  did  not  have  posses- 
sion  of  them  until  some  considerable  length  of  tim^  had 
elapsed  after  his  marriage.  It  was  at  least  a  year,  and  may 
have  been  several.  In  both  sets  of  depositions  the  witness 
states  the  facts  and  circumstances  upon  which  her  belief  that 
it  was  a  loan  was  founded.  If  a  lawyer  had  been  tendered 
ais  a  witness  to  give  his  opinion  whether  upon  the^  facts  and 
circumstances  the  negroes  had  been  given  or  loaned,he  coald 
not  have  been  admitted^  and'why  should  the  witness,  whose 
opinions  on  that  question  were  certainly  less  reliable  and 
valuable,  be  received  ?  The  jury  were  empannelled  to  find 
the  facts,  and  the  Court  to  pronounce  the  law,  without  the 
aid  of  the  sworn  opinions  of  the  members  of  the  bar,  or  of  less 
capable  witnesses.  We  think  that  the  opinion  and  belief  of 
the  witness,  on  that  point,  ought  no!  to  have  been  admitted. 

[3.]  The  habits  of  business  of  Christopher  Pritchett  were 
entitled  to  no  consideration,  in  fixing  the  nature  of  the  trans, 
action  in  its  origin,  which  was  the  subject  of  enquiry  before 
the  jury.  There  was  no  evidence  of  gifts  occurring  to  other 
children. 

[4.]  This  was  an  action  of  trover,  and  a  party  plaintiff  may 
be  stricken  from  the  declaration  in  such  case.  Even  in  Kns- 
land,  where  their  statutes  of  amendment  are  not  so  liberal  as 
owrs,  it  has  been  allowed  in  actions  sounding  in  contract; 

The  plaintiffs,  if  they  recover,  must  recover  under  the  will 
of  Christopher  Pritchett,  and  according  to  the  constmction  of 
that  will,  those  children  only,  of  Chloe  Parker,  whositrvived 
her,  are  entitled  to  recover. 

[5.]  The  plaintifib  were  not  estopped  by  any  implied  wai- 
▼er  of  right  of  property,  or  acquiescence  in  the  purchase.^()f 
tfie  negroes  by  the  defendant  To  bind  them,  the  waiver  W 
a«|rte9cence  must  have  been  such  as  to  have  amoqpt^Jo 

%tl6  upon  Chambers;  such  a  fraud  as,  without  Wmcb,he 

IW  not  have  purchased, or  would  have  rescinded  brs  tmfc 
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afier  his  purchase.  There  is  no  evidence  that  any  of  the  re- 
mainder-men were  present  when  he  purchased.  Prudential 
considerations,  if  they  were  apprised  of  their  rights,  might 
well  have  restrained  their  action  until  their  title  accrued. 

The  defendant's  purchase  gave  him  the  title  of  the  tenant 
ferlife,  and  the  remainder-men  might  have  considered  the 
property  safe  in  his  hands,  until  the  accrual  of  their  title. 

[6.]  The  objection  that  no  evidence  was  submitted  to  the 
jury  to  prove  the  assent  of  the  executor  to  the  legacy  toChloe 
Parker  and  her  children,  cannot  be  sustained.  The  executor 
allowed  the  property  to  remaii\in  the  possession  of  the  tenant 
lor  life,  and  that  was  an  assent  to  the  entire  legacy.  It  was 
in  her  possession  at  the  death  of  the  testator,  and  remahaeid 
there,  with  the  assent  of  the  executor,  of  course. 

We  do  not  perceive  that  the  verdict  of  the  jury  conflicts 
with  any  legal  principle,  or  with  the  charge  of  the  Court 

It  is  alleged  that  the  verdict  of  the  jury  was  found  without 
evidence,  and  contrary  to  evidence,  and  contrary  to  the  weight 
of  evidence. 

[7.]  The  principal  witness  in  this  case,  Mrs.  $ullivan,  tes- 
tifies to  facts  and  circumstances  which  must  have  transpired, 
according  to  her  own  evidence,  about  fifty-three  or  fi)ur 
jesLTs  before  the  testimony  was  given,  when  she  could  not 
have  been  exceeding  six  or  seven  years  of  ago,  and  she  testi- 
fied at  a  time  when  she  had  become  aged  ^herself,  being  at 
that  time  fifty-nine  years  old;  and  while  we  will  notpret^d 
to  impute  to  a  woman  of  her  unquestionably  good  character, 
.  wilful  misrepresentation,  or  even  say  that  there  may  not  be  a 
memory  capable  of  retaining  facts  and  circumstances  occur** 
ring  at  so  tender  an  age,  through  a  long  life,  yet,  we  will  say, 
that  the  testimony  of  such  a  witness  ought  to  be  perfectly 
consistent  throughout,  to  show  that  it  proceeds  from  such  a 
memory.  Mrs.  Sullivan  answered  two  sets  of  interrogatories 
in  this  case.  In  the  first  set  she  says  she  thinks  the  negroes 
were  given  or  loaned  shortly  after  John  and  Chloe  Parher 
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went  to  housekeeping.    They  went  to  honsekeeping,  she 
thinks,  about  four  months  after  they  were  married.    This  it 
an  important  item  in  characterizing  the  transaction  as  a  gift 
or  a  loan.    In  her  second  answers  she  deposes,  that  some 
time  after  the  marriage,  the  negroes    were  permitted. by 
her  father  to  go  into  possession  of  John  and  Chloe  Parker; 
she  does  not  remember  the  precise  time,  but  she  knows  Park- 
er did  not  have  possession  of  them  until  some  considerable 
length  of  time  had  elapsed  after  nis  marriaga     It  was  at 
least  a  year,  and  may  have  been  several  years.    She  testifies 
that  Jeptha  Parker,  the  oldest  of  the  childrej^  of  the  fruits  of 
the  marriage  of  John  and  Chloe  Parker,  was,  at  the  time  of 
giving  her  evidence  in  1854,  about  fifty-three  years  old.  This 
would  fix  the  period  of  the  marriage  in  the  year  1800,  or  as 
early  as  that  year.    John  and  Chloe  Parker  remained  in 
North  Carolina  sixteen  or  seventeen  years  after  they  came 
into  posseiiion  of  the  negroes.    She  has  been  informed  that 
they  moved  to  Putnam  county,  Georgia,  in  1816,  and  suppo^ 
ses  they  brought  the  negroes  with  them.     If  this  evidence 
be  true,  it  woyild  fix  the  loan  or  gift  at  about  the  time  of, 
or  shortly  after  the  marriage,  and  corroborate  the  first  deposi- 
tions as  to  the  time.    We  will  remark,  that  while  the  evi- 
dence does  not  necessarily  impeach  itself,  as  to  the  facts  tes- 
'  tified  to  by  the  witness,  it  shows  how  closely  the  testimony 
of  a  witness  ought  to  be  scrutinized,  who  deposes,  after  so 
great  a  lapse  of  time,  to  transactions  which  took  place  when 
the  witness  was  of  so  tender  an  age,  that  it  would  be  most 
extraordinary  for  any  human  memory  to  retain  thenu    We 
do  not,  however,  say  that  on  this  ground  alone  the  Court 
should  grant  a  new  trial,  when  all  these  facts  and  circum- 
stances were  before  the  jury  for  their  judgments  to  draw  Aeir 
own  conclusions. 

There  is  no  evidence  in  this  case  of  any  fact  or  circum- 
stance, that  the  plaintifis,  or  any  of  them,  had  practiced  a 
fraud  upon  the  defendant,  oi^  waived  any  right  to  proceed 
against  him. 


t 
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[8.]  The  Court  oommitted  no  error  in  admitting  in  evi* 
dence  the  will  of  Christopher  Pritchett  Both  parties  claimed 
under  him.  The  negroes,  from  the  testimony,  went  from  him 
€ither  as  a  gift  or  a  loan.  If  the  former,  he  had  no  right  to 
will  ^ them.  If  the  latter,  he  had ;  and  the  plaintifis  were  eo^ 
titled  to  recover. 

■ 

[9.]  The  defendant  moved  to  amend  his  motion  for  a  new 
trial,  by  adding  as  a  ground,  newly  discovered  evidence. 
This  evidence  applied  entirely  to  the  taking  of  the  testimony 
of  Mrs.  Sullivan,  under  circumstances  of  suspicion,  supported 
by  the  affidavits  of  the  commissioners.  We  do  not  hesitate 
to  say  that,  undeP  ordinary  circumstances,  we  should  sustain 
this  ground.  But  the  witness  is  dead.  The  testimony  can- 
not  be  retaken.  A  set  of  interrogatories  previously  taken, 
in  the  same  case,  had  been  rejected  on  the  ground  presented 
as  an  objection  to  Mrs.  Sullivan's.  That  might  have  excited 
apprehension  or  suspicion  on  the  part  of  the  defe;§dant  If 
h^  had  such  strong  reason  for  suspecting  unfairness  in  ta^ 
king  the  evidence,  he  ought  to  have  made  enquiry  in  regard 
to  it  before  the  trial  He  was,  perhaps,  willing  to  risk  a  trial 
with  the  testimony.  Suppose  the  defendant  had  known  that 
the  testimony  was  true,  and  did  not  object  for  that  reason, 
after  risking  a  trial,  and  the  witness  in  the  mean  time  dies, 
ought  he  to  be  allowed  to  object?  It  seems,  that  jn  a  very 
short  time  after  the  trial,  he  procured  this  evidence,  and  it  is 
not  explained  by  what  fortuitous  circumstance  he  arrived  at 
the*  knowledge  of  its  existence.  We  must  not  be  understood 
to  hold,  that  if  testimony  be  improperly  taken  and  brought 
into  Court,  the  death  of  the  witness  alone  will  entitle  the  par- 
ty to  the  use  of  it.  The  case  must  raise  no  presumption 
against  the  other  party. 

We  sustain  the  Court  below,  in  granting  the  new  trial  on 
the  ground  on  which  we  have  shown  that  we  think  the  rule 
should  have  been  made  absolute. 

Judgment  affirmed.' 

VOL.  XXIV. 34 
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Habrison  &  McGehee,  plaintiff  in  err6r,  vs.  J.  S.  Powell 

defendant  in  error. 

[1.1  The  Court  may  withdraw  a  charge  at  the  instance  of  the  party  in  who<<» 
iiror  it  is  made. 

[2.]  Where  there  is  conflicting  and  contradictory  evidence  as  to  the  valtie  or 
worth  of  a  t^lave  by  reason  of  his  unsoundness,  and  the  jury  adopt  an  averai;? 
as  the  measure  of  their  verdict,  the  finding  is  nut  illegal  on  that  account. 

Covenant  in  Muscogpe  Superior  Court  Tried  before 
Judge -WoaaiLL,  at  November  Term,  1858. 

This  was  an  action  of  covenant- brougtit  by  Joseph  T. 
Powell,  against  .Harrison  &  McGehee,  to  recover  damages  for 
the  breach  of  the  covenant  of  warranty  of  soundness  of  a 

negro  sold  by  defendants  to  plaintiff. 

,  -  » 

The  fac^  of  the  case  are  fully  staged  in  the  opinion  of  the 
Court 

The  jury  found  for  the  plaintiff  $460.  27. 

Defendants  moved  for  a  new  trial  upon  the  following 
grotmds: 

1st  Because  the  Court  erred  in  withdrawing  from  the  jury^ 
upon  application  of  plaintiff's  counsel,  the  charge,  that  they 
might,  if  the  evidence  authorized  it,  find  for  the  plaintiff  the 
consideration  money  with  interest:  in  other  words,  in  allow-t 
ing  the  plaintiff  to  abandon  a  recision  of  the  contract 

2d.  Because  the  verdict  was  contrary  to  law. 

3d.  Because  the  verdict  was  contrary  to  the  evidence, 

4th.  Because  the  verdict  was  wholly  unauthorized  by  the 
evidence. 

The  Coin*t  refused  the  motion  fcor  a  now  trial  and  defend- 
ants excepted. 

Holt  &  Hutchins,  for  plaintiffs  in  error. 
Wellborn,  Johnson  &  Sloan,  contra. 
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By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Powell  bought  of  Harrison  &  McGehee  in  Oct.,  1855,  three 
negro  men,  for  which  he  paid   $3,100,  taking  a  warranty  of 
soundness.     One  of  the  three  was  Frank,  the  subject  of  this 
•nil,  valued  in  the  trade  at  $1,100,  and  worth  that,  no  doubt, 
if  sound.     Powell,  the  purchaser  being  satisfied  that  the  boy 
was  unsound,  offered  to  rescind  the  contract,  and  return  the 
negro  sometime  during  the  year  1856.     The  defendants  de» 
dined  taking  him  back, and  this  action  is  brought  to  recover 
damages  for  a  breach  of  the  warranty  of  soundness.     There 
were  some  fourteen  or  fifteen  witnesses  examined  altogether,* 
one  portion,  including  the  examining  physician,  proving  that 
the  negro  was  so  badly  diseased,  and  chronically  so  at  that, 
as  to  render  him  valueless.    The  rest,  and  among  them  Dr. 
Billing,  testifying  that  the  disease  was  gleet,  which  could 
•have  been  cured  for  ten  or  fifteen  dollars.     He  admits  how* 
ever,  that  if  the  symptoms  as  seen  upon  the  examination  of 
•  Dr.  Butt,  were  true,  the  disease  must  have  been  chronic. 
Upon  the  whole,  after  a  careful  examination  of  the  testi- 
mony, we  may  say,  that  the  weight  of  it,  is  not  strongly  and 
d&idedly  against  the  verdict.     Indeed,  taking  the  number  of 
witnesses  examined  and  the  better  opportunity  enjoyed  and 
more  thorough  examination  made  by  the  witnesses  on  the 
•  part  of  Powell,  we  incliiie  to  the  opinion,  that  the  strength 
of  the  proof  is  on  his  side. 

[1.]  Had  the  Court  the  right  to  withdraw  a  charge  in  fa- 
vor of  the  plaintiff,  as  to  the  law  of  which  he  was  doubtful, 
and  upon  which  he  was  unwilling  to  risk  his  case?  We 
think  so. 

The  plaintiff  did  not  put  his  case  upon  the  Court's  view  of 
the  law.  If  the  defendant  thought  it  favorable  for  him,  hB 
had  a  right  to  request  it  to  be  given  to  the  jury  at  his  in- 
stance. 

[2.]  Was  the  verdict  illegal? 
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Coii{)seI  take  it  for  granted,  it  was  a  compromise  verdict 
Most  verdicts  and  many  judgments  render^  by  Courts  upw 
the  law  are  so.  That  is  the  modification  of  extreme  views. 
Summum  jusy  is  rarely  administered.  There  is  no  reasoB 
for  supposing  that  the  verdict  was  the  result  of  lot,  and  found 
irrespective  of  the  proof.  On  the  contrary,  it  is  to  be  infei- 
red,  that  it  was  based  upon  the  evidence.  Not  being  able  te 
give  entire  credence  to  the  opinions  on  either  side,  the  jury 
adopted  the  average,  as  the  measure  of  damages.  And  this 
we  repeat,  occurs  continually,  where  there  is  a  contrariety  of 
opinion  as  to  the  facts.  Suppose  one  witness  had  sworn  iji 
this  case,  that  the  disobse  of  the  negro  depreciated  his  valut 
one  half,  another,  his  full  value,  and  another  nothing  at  all 
Here  the  two  extreme  opinions  are  both  against  the  interme- 
diate one,  and  yet  we  take  it  for  granted,  that  because  it  is 
the  mean  it  would  most  likely  be  adopted.  Or,  else,  the 
three  would  be  added  together  and  an  average  taken  ;  and 
that  rule  no  doubt  was  applied  in  this  case.  With  political 
compromises,  I  have  nothing  to  do.  It  has  become  fashion- 
able to  denounce  them,  whether  wise  or  not,  the  country  is 
divided  in  opinion.  But  this  much  I  will  say  and  affirm, 
that  even  the  law  cannot  be  administered  but  upon  the  prin- 
ciple of  concession.  And  further,  that  it  harmonizes  and 
keeps  together  families,  communities,  governments,  and  the 
nations  of  the  earth.  And  that  the  world  is  conducted  in  all 
its  mighty  interests  upon  this  principle.  Laying  no  claim  to 
infallibility  myself,  I  have  lived  long  enough  to  laugh  at  such 
pretension  in  others.  Those  who  are  always  right,  yielding 
nothing  to  the  conflicting  opinions  of  others,  if  not  the  weak- 
est, are  certainly  not  always  found  among  the  wisest  of  their 
race. 

Judgment  affirmed. 
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Abaajiam  Martin,  adm'r,plaiatiff  in  error,  vs.  Alexandbr  J. 

GoRPON,  defendant  in  error. 

Vpon  a  suit  for  damages  for  a  breach  of  warranty,  the  amount  of  consideration 
money  recited  in  the  deed,  is  inquirable  into,  and  neither  the  grantee  nor  any 
•ubsequent  conreyancee,  in  the  absence  of  fraud,  in  cn»e  of  erictioo,  is  en- 
titled to  reoover  more  than  the  price  actually  paid  for  the  land,  with  the  in- 
terest thereon. 

A  covenant  that  runs  with  the  land,  does  so,  by  virtue  of  being,  as  it  were,  on- 
ntxedto  ths  land.  Therefore,  \(  the  covenantor  has  no  title  to  the  land,  the 
ooTeoant  c«DBOt  run  with  the  land. — Bknmino  J. 

Covenant,  from  Harris  Superior  Court,  Tried  before  Judge 
Wqabill,  at  October  Term,  1857. 

This  was  an  action  by  Abraham  Martin,  administrator  of 
h\s  deceased  wife,  Sarah  Martin,  formerly  Wardlaw,  against 
Alexander  J.  Gordon,  to  recover  damages  for  breach  of  a  cov- 
enant of  warranty  of  title  to  a  lot  of  land. 

It  appeared  that  defendant  sold  and  conveyed  the  land  to 
one  John  Fife,  and  the  price  or  consideration,  as  contained 
and  recited  in  his  deed,  was  500  dollars.  That  Fife,  in  con- 
sideration of  1000  dollars,  as  recited  in  his  deed,  sold  and  con- 
veyed the  premises  to  Sarah  Wardlaw,  afterwards  wife  of 
plaintiff  There  was  the  usual  covenants  of  warranty  in  both 
deeds,  and  proof  of  an  eviction  by  title  paramount. 

Upon  the  trial  defendant  offered  to  prove  that  the  sum 
paid  for  said  land  to  him  by  Fife  was  but  100  dollars,  and 
not  500  as  stated  in  the  deed. 

Plaintiff  objected  to  the  testimony  as  inadmissible  against 
a  honafide  purchaser  for  value  without  notice. 

The  Court  overruled  the  objection  and  admitted  the  evi- 
dence, and  plaintiff  excepted. 

Defendant  then  proved  that  Fife  only  paid  100  dollars  for 
the  land,  and  executed  to  Gordon  his  bond  to  indemnify  him 
against  loss  or  damage  on  account  of  his  warranty. 
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The  deed  from  Gordon  to  Fife  was  dated  26! h  August, 
1837,  and  from  Fife  to  Sarah  Wardlaw,  28th  Sept.,  183S. 

The  testimony  being  closed,  plaintiff  requested  the  Court 
to  charge  the  jury,  that  if  Gordon  received  100  dollars  in 
inoneylor  the  land,  and  also  Fife's  bond  of  indemnity,  and 
executed  bis  deed  of  warranty  for  500  dollars, that  the  plain- 
tiff was  entitled  to  recover  the  500  dollars  and  interest,  and 
the  defendant  must  rely  upon  his  bond  of  indemnity  against 
Fifa 

The  Court  refused  so  to  charge,  but  hei4  and  charged  thai 
plaintiff  could  only  recover  the  one  hundred  dollars  and  in- 
terest To  which  charge  and  refusal  to  charge,  plaintiff  ex- 
cepted. 

The  jury  found  for  the  plaintiff  two  hundred  and  sixty 
dollars  and  cost  of  suit 

Whereupon  counsel  for  plaintiff  tenders  his  bill  of  excep- 
tions. 

t 

B.  H.  Hill,  for  plaintiff  in  error* 
p.  P.  Hill,  for  defendant  in  error. 

By  the  Coiiri — Lumpkin  J.,  delivering  the  opinion. 

In  Harwell  and  another  vs.  FlttSy  (20  Go.  Rep.  723,)  this 
Court  held  that  the  recital  in  a  deed,  as  to  the  consideration 
money,  was  inquirable  into  in  a  Court  of  law,  as  between  the 
original  parties.  Indeed  this  proposition  is  not  disputed  by 
counsel  for  the  plaintiff  in  error. 

This  being  so,  how  is  the  .subsequent  conveyancee  entitled 
to  any  greater  privileges  than  Fife,  the  immediate  ieoffee  of 
Gordon?  The  plaintiff  can  derive  no  benefit  from  the  bond 
of  indemnity  taken  by  Gordon,  for  his  own  security.  Gor- 
don so((l  the  land  for  ^n  inconsiderable  sum,  o^ng,  uodoubt, 
to  the  defect  in  the  title,  and  took  the  bond  of  his  v«ndee1^ 
save  him  harmless.  This  bond  can  in  no  wise  innre  to  the 
benefit  of  the  plaintiff's  intestate. 
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The  result  of  a  cftreful  examination  of  the  authority  estab- 
lishes that  subsequent  purchasers  are  affected  by  the  equities 
between  previous  parties.  If  A  sells  land  to  B,  with  cove- 
nant of  warranty,  and  B  releases  A  and  sells  to  C,  who  is 
•evicted  by  paramount  title,  A  is  nevertheless  discharged, 
aDd  damages  cannot  be  recovered  against  A  byC  upon  A'g 
warranty  to  B.  If  Fife  could  only  recover  one  hundred  dol- 
lars with  interest  from  Gordon,  that  being  the  price  .actually 
paid  by  hiin  for  the  land,  the  administrator  of  Mrs.  Martin^ 
ibrmerly  Mrs,  Wardlaw,  can  recover  no  more. 

Actual  fraud  is  not  pretended  in  this  case.  It  does  not  go 
upon  that  idea.  The  truth  is,  Fife,  the  only  person  to  whom 
Mrs.  Martin  looked  for  damages,  is  insolvent.  She  may 
never  have  seen  the  deed  from  Gordon  to  Fife.  Could  it  be 
nade  to  appear,  either  at  law  or  in  equity,  that  Gordon  and 
Fife  combined  to  cheat  Mrs.  Martin,  the  result  would  I  ave 
been  different.  The  facts  upon  the  record  warrant  no  such 
conclusion. 

The  plaintiff  must  be  content  then  to  recover  the  actual 
price  paid  for  the  land,  with  int'^rest  thereon,  and  no  more: 
that  lieing  the  measure  of  damages  for  the  breach  of  Gordon'^ 
warranty  of  title. 

Judgment  affirmed. 

Benning  J.  concurring. 

Gordon  sold  and  made  a  warranty  to  Fife,  and  Fife  sold 
and  made  a  warranty  to  Mrs.  Martin.  Gordon  had  no  tkle 
to  tfie  land.     Did  the  warranty  pass  to  Mrs.  Wardlaw? 

**ln  theearly  caseof  iVl^Arew*.  •^M^rf^(Cra  ^/iz.  417,)  John 
King  had  made  a  lease  for  years  to  Awder,  the  defendant, 
who  conveyed  it  to  one  Abel,  and  covenanted  that  he  and  his 
assigns  should  peaceably  enjoy  it  without  interruption.  From 
'Abel  the  lease  came  by  assignment  to  the  plaintiff,  who,  be- 
ing ousted  by  one  Robert  King,  brought  an  action  upon  the 
covenant    The  case  was  on  the  point  of  being  adjudged  fhi 
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the  plaintiff,  wheD  Sir  E.  Coke,  who  was  counsel  for  the  de- 
fendant, raised  this  dilemma:  in  order  to  entitle  the  plaintiff 
to  recover  he  must  show  that  he  was  ousted  by  a  lawful  and 
paramount  title,  it  being  well  settled  that  the  covenant  is  not 
broken  by  a  mere  tortious  entry  of  a  stranger;  and  if  be  show 
ihe  eviction  to  be  under  paramount  title,  then  nothing  passed 
from  the  covenantor  but  a  lease  by  estoppel,  and  as  uo  estate 
passed,  the  subsequent  assignee,  who  took  nothing,  of  course^ 
lost  the  benefit  of  the  covenant,  which  could  only  pass  as  an 
incident  to  the  estate ;  this  aigument  was  successful,  and  the 
jpidgment  for  the  plaintiff  arrested''  Rawlt  Cov.  Tiile^  389. 

This  case  has  been  repeatedly  followed  by  the  English 
Courts  down  to  this  day.  •Andrew  vs.  Pearce.  4  Box  ^  Put. 
162;  JVhittin  vs.  Peacock,  2  Bingham  N.  C.  411/  Pargets 
vs.  Harris,  7  G.  jB.,  708;  Green  vs.  James,  6  Atees,  4'  ^'  6S%; 
Webb  vs.  Russell,  3  Term  R.  393. 

It  has  not  been  followed  by  the  Courts  of  New  York,  or 
those  of  Massachusetts,  or  those  of  some  of  the  other  State 
of  the  United  States ;  but  those  Courts,  if  one  may  judge  from 
the  face  of  their  decisions,  seem  rather  tp  make  the  lawyi^ 
to  the  case,  than  the  case  to  the  law. .  Rawk  Gov.  394,  et  sey. 
The  power  to  do  this,  is  not  given  to  any  Court  of  this  Stats. 

The  English  cases,  I  think,  speak  the  law  of  Georgia. 

If  they  do,  then  the  plaintiff  got  more  in  the  judge'scliarge 
than  he  was  entitled  to.  Gordon  having  no  title  when  he 
made  the  warranty  to  Fife,  the  warranty  did  not  pass  frcm 
Fife  to  his  assignee,  Mrs.  Wardlaw ;  and,  consequently,  a 
light  of  action  on  it  never  vested  in  her,  and  Martin,  her  sub- 
sequent husband,  could  not  be  entitled  to  recover  anytbinig 
from  Gordon,  yet,  the  Court  told  the  jury,  that  they  might 
find  as  much  as  one  hundred  dollars  for  him. 

Again,  I  am  very  much  inclined  to  think  that  the  bond 
given  by  Fife  to  Gordon,  operated  as  a  release  of  Ooidon  horn 
his  covenant  This  bond  was  made  before  Mrs.  Wardlanr 
purchased.  If  the  bohd  had  been  a  release,  it  would,accord- 
ing  to  Middlemore  vs.  GoodaU  {Cro.  Car.  503,)  have  extin- 
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guished  the  covenant,  and  therefore,  would  have  prevented 
it  from  passing  to  Mrs.  Wardlaw;  and  this,  whether  she  pur- 
chased, with  or  without  notice  of  such  release.  Being  extin- 
(iiishedyit  would  be  no  longer  annexed  to  theland,and  ther^- 
"fore,  could  not  pass  with  the  land.  But  I  reserve  Iny  opin- 
ion as  to  the  effect  of  this  bond  on  Gordon's  liability  to  Fife's 
assignee.     Suydam  vs.  Jones^  10  Wend.  180. 

McDonald  J.  dissenting. 

The  judgment  of  the  Court  below  is  affirmed  by  a  majori- 
tf  of  this  Court    I  dissent  from  the  judgment  of  affirmance. 

The  plaintiff's  intestate  purchased  of  John  Fifi^  a  tract  of 
bu>d  and  took  his  deed  warranting  the  title.  John  Fife  pur- 
dbased  of  Alexand^  J.  Gordon,  the  defendant,  and  the  con- 
«denition  expressea  in  the  deed  was  five  hundred  dollars. 
The  defendant's  intestate  was  sued  for  the  land  and  evicted. 
-The  defendant  was  notified  of  the  suit  and  called  on  to  defend. 
The  present  suit  is  against  Alexander  J.  Gordon,  as  a  remote 
warrantor.  The  plaintiff  on  the  trial  offered  and  read  in  ev- 
idence the  abwe  named  deeds,  which  contained  the  usual 
clauses  of  warranty  of  title.  He  read  in  evidence  also,  the 
record  of  the  suit  against  his  intestate  for  the  money  of  the 
iaod,  and  the  notice  to  defendant,  and  closed  his  cause. 

* 

The  defendant  then  proposed  to  prove  by  Benjamin  F. 
M cDaniel,  that  though  the  deed  from  Gordon  to  Fife  recited 
that  the  consideration  which  he  paid  for  the  land  was  five 
hundred  dollars,  yet  in  truth  it  was  only  one  hundred  dol- 
lars. The  plaintiff  objected  to  the  testimony  as  inadmissible 
against  a  bona  fide  purchaser  without  potice.  The  Court  ad- 
mitted the  evidence  and  the  plaintiff  excepted. 

A  covenant  of  warranty  runs  with  the  land,  and  though 
the  words  ^aqd  assigns"  be  omitted  in  the  warranty  the  re- 
mote grantee  may  sue  in  his  own  name.  Leary  vs.  Durham, 
4  6a.  603/  Redwin  vs.  Brown  et  aLy  6  Go.  Rep.  317,  318. 
The  plaintiff's  intestate  was  the  assignee,  therefore,  of  the 
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contract  or  covenaut  of  warranty  made  by  Morgan  lo  Fife, 
and  had  a  right  to  look  to  ibe  entire  deed  to  ascertain  thees- 
tent  of  her  rights  and  remedies  on  that  covenant,  if  it  should 
become  necessary  to  resort  to  it.     Knowing  that  slie  had  a 
right  to  look  to  that  as  secnriiy,  in  the  event  of  the  failure  of 
the  title  and  the  insolvency  of  her   immediate  grantor  aod 
warrantor,  the  grantor  ought  to  be  held  bound  by  his  admis- 
sions and  covenants  therein.     No   sound    or  commendable  ' 
reason  is  apparent  why  a  greater  consideration  should  beei- 
pressed  in  the  deed  than  was  in  fact  received.     It  certaiulj 
could  be  of  no  advantage  to  the  grantor,  who,  shoilld  his  title 
(ail,  is  bound  to  respond  at  least  for  the  consideiatiou  monejr 
and  four  years  interest,  the  period   which  bars  an  action  for 
'tnesne  profits.     If  the  consideration  was  put  in  for  a  laiger 
amount  than  he  actually  received,  to  answer  the  immoral  pu^ 
poses  of  a  speculator,  who  wished  to  exaggerate  iheeostd 
the  land,  to  extort  a  higher  price  from  an  nnsuspectitig  and 
honest  purchaser,  the  grantor  ought  not  to  be  allowed  to  re> 
tract  his  written   declaration,  perhaps  made  and  certaifiljr 
used  for  such  a  purpose,  when  he  is  called  on  to  respoud  to 
the  defrauded  purch&ser. 

Down  10  the  period  of  our  revolution  and  long  after,  the 
rule  of  evidence  of  the  English  Courts  admitted  no  endeaco 
to  add  to,  vary  or  contradict  the  trrms  of  a  deed,  1  PkiUiffg 
Evidence,  548.  This  rule  extends  to  the  oonsiueratioD.  Ba- 
ker vs.  Dewey,  1  Bamto^ll  §•  CresbuUy  704.  1  he  case  of  Tlr 
King  vs.  The  Inhabitants  of  Scammendtny^  Tenn,MepA'l^y'^ 
an  authority  for  the  contrary  doctrine.  But  the  authorities  re- 
ferred to  by  Lord  Kenyon,  do  not  support  him,aiid  thatcasc 
has  not  been  followed  in  England  The  American  authori- 
ties have  relaxed  the  rule  if  not  destroyed  it,  and  seem  to  ai- 
mit  very  liberally,  evidence  of  additional  consideration  of  tiie 
sort  expressed  in  the  deed,  or  what  consideration  was  paid, 
when  the  deed  states  that  there  was  a  consideration,  bntdo» 
not  express  what  it  was,  &c.    But  this  is  not  done  wben^ 
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vould  prejudice  a  bona  fide  purchaser  without  noiica     Du- 
t(Mv^.  Bibby  4  Heiirlng  fy  Mnn.  Rep.  113. 

When  the  witness  McDaniel  was  sworn,  Ke  testified,  that 
Fife  paid  Gordon  one  hundred  dollars  only  for  the  Iand,artd 
it  WHS  understood  at  the  time,  that  there  was  a  dispute  abotft 
the  title,  and  Fife  executed  to  Gordon  his  bond  for  $500,  to 
indemnify  him  against  loss  for  putting  the  consideration  of 
$500  in  the  deed.  This  is  the  manifest  understanding  of  the 
case  from  the  imperfect  record  before  us.  When  the  case 
was  closed,  the  counsel  for  the  plaintiff  requested  the  Court, 
i»  writing,  to  charge  the  jury  that  if  Gordon  received  HlOO  in 
money  for  the  land/  and  Fife's  bond  of  indemnity  against 
loss  on  account  of  his  warranty,  and  for  this  reason  executed 
bis  deed  and  warranty  for  $500,  the  plaintiff  was  entitled  to 
recover  the  $500  and  that  the  defendant  must  rely  on  his  in- 
demnity bond  against  Fife.  The  Court  refused  to  give  this 
charge,  and  counsel  for  plaintiff  excepted. 

I  think  the  charge  ought  to  have  been  given.  Upon  the 
face  of  Gordon^s  contract  or  covenant  he  was  liable  at  law  foT 
the  #500,  and  at  least  four  years  interest.  If  he  can  be  re- 
lieved either  in  a  Court  of  Law  or  Chancery,  from  liability 
to  that  extent,  it  must  be  by  reason  of  some  fact  or  circum- 
stance which  entitles  him  in  equity  to  reduce  its  amount;  and 
Courts  have  allowed  evidence  simply  of  the  amount  of  the 
consideration  actually  received  by  him,  if  less  than  that  ex- 
pressed in  his  deed,  to  be  given  in  evidence,  and  to  have  the 
effect  of  fixing  the  measure  of  his  vendee's  redress.  This  is 
regarded  as  an  equity  in  his  favor.  But  if  the  amount  of  con- 
sideration specified  in  the  deed,  be  inserted  for  a  sinister  ob- 
ject, as  to  entrap  a  purchaser  into  confidence  in  a  bad  title^ 
TVhat  becomes  of  the  equity  ?  In  this  case  the  title  was  dis- 
puted, and  the  result  shows  that  it  was  no  title.  The  consid- 
eration of  |»500,  four  hundred  dollars  more  than  the  price  re- 
ceived for  the  land,  was  deliberately  and  by  contract  inserted 
in  the  deed,  and  the  defendant  knowing  the  immorality  of 
the  act,  took  care  to  require  a  bond  to  indemnify  him  against 
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the  legal  effect  I  think  the  Court  ought  to  have  given  the 
charge,  as  requested,  and  that  it  ought  not  to  have  allowed 
the  defendant  to  avail  himself  of  a  rule,  of  at*  least  doubtful 
propriety,  established  to  shield  him  from  injustice,  to  inflict 
wrong  and  injury  upon  another. 


Randolph  L.  MoTT,  plaintiff  in  error,  vs.   Paul  J.   Semhbs, 

garnishee,  defendant  in  error. 

A.  was  indebted,  by  stock  note,  to  the  M.  &  M.  Bank  of  Columbus.  By  c(M> 
tr»cl  wkh  B.^^e  stock  was  transferred  from  A.  to  B.,  and  A'»  note  delirerad 
up  to  him  by  the  Cashier  of  the  bank,  upon  the  verbal  uAdertakio;  of  B., 
to  pay  tbo  amount  of  the  subscription  to  the  bank.  The  bank  subsequenily 
ratified  this  transaction,  B.  having  been  elected  a  director  upon  the  faith  of 
this  stock. 

Mfidt  That  A.  could  not  be  made  chargeable,  as  a  debtor  to  the  bank,  opoa  a 
liability  incurred  by  the  bank  some  years  tbereai\cr ;  and  if  responsible  at  all, 
it  could  only  be  in  equity,  for  fraudulently  abstraetini^  the  assetJt  of  the  cor- 

'  poration. 

Garnishment,  from  Muscogee  county.  Decided  by  Judge 
WoBRiLL,  November  Term,  1857. 

» 
An  action  of  trover  was  brought  by  the  plaintiff  in  error 

against  the  Manufactures  and  Mechanics  Bank  of  Columbus, 
to  recover  deposits  he  had  made  with  the  bank.  Upon  this 
action  the  plaintiff  obtained  a  judgment  in  his  favor,  against 
the  bank,  and  upon  this  judgment  a  summons  of  garnish- 
ment was  issued  against  the  defendant  in  error,  as  garnishee 
df  the  bank. 

Upon  the  hearing  of  this  summons,  the  plaintiff  introduced 
(among  others,)  E.  S,  Greenwoody  who  testi6cd,  that  he  was 
a  director  of  the  bank  in  1853  and  1854 ;  and  that  when  he 
Went  into  the  board  of  directors,  there  was  a  change  of  offi- 
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cars — the  original  ones  having  sold  out  or  transferred  their 
stock.  Plaintiflf's  counsel  asked  what  amount  the  purcba-* 
scrs  paid  for  the  stock.  The  defendant's  counsel  objected  to 
the  witness  answering  this  question.  The  Court  sustained 
the  objection^  and  plaintiff's  couasel  excepted. 

Plaintiff's  counsel  offered  in  evidence  an  instrument,  (of 
which  they  proved  the  execution,  and  stated  their  readiness 
to  show  the  authority  of  Grimes,  the  attorney,  to  execute  itj^ 
purportitig  to  be  an  agreement  for  the  transfer  of  2,440  shares 
in  the  bank  from  Thornton  and  Kyle,  two  of  the  stockhold- 
ers, executed  by  Grimes,  their  attorney,  for  ?2,000,  to  J.  T. 
Foster  and  D.  K,  Colburn,  for  which  they  were  to  make  and 
endorse  a  promissory  note  for  the  amount,  at  30days  from 
November  5th,  1853,  and  it  was  thereby  agreed  that  the  trans- 
fer and  promissory  note  were  to  be  depo3ited  in  the  hands 
of  Wm.  Patrick,  to  be  delivered  up  to  Foster  and  Colburn,  on 
their  paying  the  said  promissory  notes  at  their  maturity,  oth- 
erwise, they  should  be  returned  to  Thornton  and  Kyle,  and 
the  agreement  for  sale  and  transfer  to  be  void. 

Defendant's  counsel  objected  to  the  introduction  of  this 
instrument.  The  Court  sustained  the  objection,  and  plain- 
tiff's counsel  excepted. 

The  plaintiff's  counsel  offered  in  evidence  the  minute  book 
of  the  directors  of  the  bank.     From  the  entries  in  this  book^ 
it  appeared  that  Semmes  became  a  subscriber  for  l,500share« 
in  the  bank,  on  the  5th  of  April,  1852.     There  was  also  an 
entry  stating   that  $25,000   had  been  paid  into  the  bank  by 
Semmes  and  other  subscribers,  as  a  puyment  of  10  percent 
on  their  shares,  according  to  the  charter.     That  on  May  the 
8th,  1852,  a  meeting  was  held  for  the  election  of  a  President 
and  Directors  of  the  bank,  when  Semmes  was  elected  Presi- 
dent, and  Kyle  elected  Cashier,     it  was  then  ordered  that  cer- 
tificates of  stock  should  be  issued   to  the  stockholders,  and 
upon  motion  of  one  of  the  directors,  D.Thornton,  it  wai 
ordered,  that  the  notes  of  the  stockholders  for  the  amount  of 
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their  subscriptions  actually  paid  in,  should  be  discounted,  tfh' 
notes  to  be  payable  30  days  after  demand  by  the  President. 

Three  transfers  of  shares  were  in  evidence.  One  dated  the 
8th  of  May,  1852,  for  550  shares  in  the  bank,  from  SeiDHiea 
to  D.  Thornton.  The  2d  dated  the  12th  of  July,  1853,  for 
WO  shares  in  the  bank,  from  Semmes  to  Smith,  and  the  3d 
dated  thellihday  of  October,  1853,  for  950  sliares  in  th<* 
bank,  from  Smith  to  Kyla 

At  a  meeting  of  the  directors  of  the  bank,  on  the  f  2th  Jti- 
ly,  1853,  Semmes  resigned  his  office  as  President,  which  re- 
signation was  received,  and  Smith  appointed  his   successor. 

Boberi  Kyhy  introduced  as  a  witness  by  the   defendant, 
testified,  that  he  was  the  first  Cashier  of  the  bank,  and  con- 
tinued as  such  till  sometime  in  1863;  that  he  \nis  Cashiei 
when  the  noies  were  given  for  the  capital  stock  paid  in,  as 
authorized  by  the  order  in  the  minute  book.    That  Semmes 
only  gave  his  note  for  $9,500,  as  he  had  transferred  450  of 
bis  shares  to  Thornton.     Kept  the   note  of  Semmes  till  he 
transferred  his  950 shares  to  Smith,  which  was  done  in  the 
presence  of  witness,  who,  as  Cashier,  took  from   Smith  his 
recognizance  or  verbal  promise  to  pay  the  $9,500 ;  gave  up 
t# Semmes  his  note;  that  the  transaction  was  known  io  all 
the  officers  of  the  bank,  and  approved  by  them.     That  at  the 
date  of  the  transfer  of  the  stock  from  Semmes  to  Smith,  the 
latter,  in  consideration  of  the  stock,  assumed  the  debt  of 
Semmes  to  the  bank;  that  the  bank  accepted  Smith's  prom- 
ise to  pay,  in  lieu  of  the  note  of  Semmes,  and'  that  he  (wit- 
ness) then  delivered  the  note  to  Semmes,  who  then  ceased  t»> 
have  any  connection  with  the  bank,  or  to.  owe  it  anything. 

After  the  argument  of  counsel,  the  Court  charged  the  jury 
as  follows: 

^'  It  is  conceded  that  the  garnishee  was  one  o(  the  original 

stockholders  in  this  bank,  and  subscribed  for  1,500  shares  of 

■  its  stork,  and  Mib^equenily,'  tranMerred  450  oi  his  shares  to 

D.  Thornton,   and   that  he  paid  in    10  per  cent,  upon  the 
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amount  of  his  sabscription,  and  that  in  pursuance  of  an  or- 
der of  the  directors  of  the  bank,  the  money  thus  paid  inio  the 
bank  by  Semmes  was  returned  to  him,  and  his  promissory 
Bote  amounting  to  $9,500,  taken  for  the  same,  to  be  paid  in 
30daysafierdemand  by  the  President  of  the  bank.  And  now  the 
question  foryoutodeternrjine  is,  whether  Semmes  isstiN  indebt- 
ed to  the  bank  upon  that  tmie,  or  whether  h(^  has  paid  it  off 
The  plaintiff  insists  that  he  is  still  indebted  to  the  banktipon 
that  note,  and  the  garnishee  that  he  has  paid  it.  This,  you 
perceive,  is  the.question  upon  which  the  parties  are  mainly  at 
issua  Now  if^  from  the  evidence,  you  should  believe  after 
this,  that  Semmes  transferred  the  balance  ol  his  stock  to  H. 

4 

.  S*  Smith,  and  thereupon  Smith  promised  the  bank  to  pay  this 
indebtedness  of  Semmes,  and  the  bank  then  delivered  the 
note  to  Senjmes,  and  took  Smith's  verbal  prorrtbc  to  pay  it, 
in  lieu  of  the  note,  ihen  the  debt  is  satisfied,  the  note  is  can- 
celled, and  you  will  find  the  issue  for  the  garnishee,  other- 
wise, you  will  find  for  the  plaintiff;"  and  if  they  found  for 
the  plaintiff,  the  Court  gave  the  jury  directions  as  to  the  form 
of  their  verdict. 

Plaintiff's  counsel  requested  the  Court  to  give  the  jury  the 
following  charges : 

"  That  if  they  believed  from  the  evidence  that  the  sum  of 
$25,000,  or  any  other  sum,  was  actually  paid  to  the  commis- 
sioner by  the  jjersons  subscribing  for  stock  in  the  Manufac- 
turers and  Mechanics  Bank  of  Columbus,  and  it  was  so  paid  as 
capital  stock,  and  that  ilie  same  was  aherwards  paid  over  by 
said  commissioners,  to  the  directors  of  said  bank,  thatthemo' 
ney  so  paid  became  the  property  of  said  bank." 

**  That  if  the  jury  should  believe  from  the  evidence  that  th« 
directors,  after  the  money  was  so  paid  to  them,  permitted  or 
authorized  the  sto(  khoUiers  to  give  their  notes  in  lieu  of  the 
money  so  paid  in,  and  receive  the  same  back,  no  matter  un. 
der  what  color  or  pretence  done,  and  this  was  done  to  evade 
or  get  round  the  provisions  of  the  charter  requiring  $25,000 
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in  specie,  or  bills  of  specie  paying  banks^such  arraogement  and 
transaction  is  void;  and  if  you  should  believe  that  the  garnishee 
was  a  director  at  the  time,  or  a  party  to  that  arrangementyand 
under  it  received  back  theamountpaidinby  him  oranyportioii 
of  it,  the  money  so  received  by  him  is  still  the  property  of  the 
bank/' 

^  That  if  they  should  be  of  the  opinion  from  the  evidence, 
that  the  transaction  of  returning  to  the  stockholders  the  mo- 
ney paid  by  them,  by  discounting  their  notes  for  thea/nounl^ 
was  not  to  evade  the  provisions  of  the  charter,  and  was  don« 
in  good  faith,  and  that  the  garnishee  gave  Ms  note  for  tht 
amountof  the  money  paid  in  by  him  under  that  arrange- 
ment, then  the  note  became  the  property  of  the  bank^and  thf 
garnishee  its  debtor,  and  that  the  Cashier  had  no  authority 
to  give  up  thaf  note  to  the  garnishee  upon  the  verbal  promise 
of  Smith  or  any  other  person  to  pay  the  bank  the  amount; 
and  if  ihey  believe  from  the  evidence  that  it  was  so  ^iven  up 
to  the  garnishee,  .without  any  order  of  the  board  of  directors 
or  their  assent  thereto,  acting  in  the  capacity  of  directors,  that 
that  transaction  is  void,  and  that  Semmes  still  owes  the  bank 
the  amount,  unless  paid  in  some  other  way/' 

**  That  if  they  believed  from  the  evidence  that  the  directors, 
on  receiving  theg25,000  from  the  commissioners,  returned 
the  same  to  the  stockholders  and  received  their  notes  in  Ilea 
thereof,  with  the  view  to  make  them  the  capitalstock,  and 
that  these  notes  so  received  have  never  been  paid  in  specie, 
or  the  bills  of  specie  paying  banks,  that  such  an  arrangemeut 
is  an  evasion  of  the  charter  of  the  bank,  and  void,  and  the 
persons  so  taking  back  the  money  so  paid,  are  indebted  to  the 
amount  so  received,  unless  paid  or  discharged  in  some  other 
way." 

"Thatifthe  jury  believed  from  the  evidence  that  the  di- 
rectors, on  receiving  the  jl25,000  from  the  commissioners,  re- 
turned the  same  to  the  stockholders,  or  permitted  them  to  re- 
ceive back  the  money  paid  in,  and  placed  in  the  bank  their  notes 
in  lieu  thereof,  with  a  view  to  mi^ke  the  notes  so  given  the  cap- 
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ital  stock  80  paid  in,  or  to  represent  it,  that  would  bean  eva- 
sion of  the  charter,  illegal  and  void,  and  the  money  so  re- 
ceived is  still  the  property  of  the  bank." 

^  The  Cashier  of  a  bank  has  the  implied  power  to  negoti« 
ate  the  securities  and  manage  the  funds  of  the  bank,  but 
he  has  no  right  to  discount  notes,  or  to  deliver  up  the  capi- 
tal of  the  bank  to  any  original  stockholder,  on  the  promise  of  a 
third  party  to  pay  the  same  :  there  is  no  such  power  implied 
.  by  virttie  of  his  office  as  Cashier." 

^  Neither  the  Cashier  of  the  Manufacturers  and  Mechanics 
Bank,  nor  its  board  of  directors,  had  the  right  to  substitute 
the  notes  of  the  directors'for  the  specie  capital  paid  in.  Di- 
rectors loaning  to  themselves  the  capital,  payable  30  days  af* 
ter  the  demand  of  the  President,  is  not  a  discount^  of  notes, 
but  is  a  substitutioa  of  the  notes  of  the  directory  for  the  spe- 
cie capital  paid  in,  and  such  substitution  is  illegal." 

The  Court  refused  to  give  all  these  charges  as  requested^ 
except  the  first;  and  to  this  refusal  of  the  Court  to  charge  as 
requested,  and  to  the  charges  so  given  by  the  Court,  except 
the  first  requested  charge,  plaintiff's  counsel  excepted. 


By  the  Court. — Lumpkin  J.,  delivering  the  opinion. 

We  are  quite  clear,  that  whether  Semmes  can  be  made  lia- 
ble to- creditors  of  the  bank  in  another  proceeding  or  not,  he 
cannot  by  process  of  garnishment.  The  record  shows,  that 
he  transferred  his  stock  to  Smith — Smith  Eigreeing  to  pay  the 
amount  due  thereon  to  the  bank.  And  thereupon,  the  Ceish- 
ier  surrendered  up  to  Semmes  his  note.  No  attempt  has  ever 
been  made  by  the  bank,  to  charge  him  as  a  debtor  to  the 
bank,  or  to  hold  him  responsible  in  any  way,  upon  his  origi- 
nal subscription  for  stock. 

xxrv. — 35 
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It  18  conceded,  that  if  this  substitution  oi  liability  had  been 
made  by  the  l>ank,  it  would  have  discharged  Senimes.  li 
was  done  by  theCashier;  and  we  are  authorized  to  assntoe 
that  the  act  was  ratified  by  the  bank.  We  infer  this,  not  on- 
ly from  its  acquiescence,  but  from  the  further  fact,  that  npoA 
the  faith  of  this  transaction — constituting  Smith  a  stockhold- 
6r  in  the  place  of  Semmes — he  was  made  a  director  of  (he 
Ibank,  which  he  could  not  be  unless  a  stockholder,  and 
he  was  no  stockholder,  unless  this  contract  or  arrange-  . 
itaent  between  the  Cashier,  Semmes  and  himself  made  him 
doe. 

This  is  not  all.  This  very  stock  was  subsequently  trans- 
ferred by  Smith,  for  no  other  or  further  assignment  of  the 
•Cock  was  ever  made  by  Semmes.  So  that  those  who  con- 
trolled the  bapk,  at  the  time  Mott,  the  plaintilf,  made  his  de- 
posit— to  recover  which  this  suit  is  Hi^ught — must  neces* 
•arily  have  derived  their  right  and  authority  through  Smithy 
Md  upon  the  faith  of  this  transfer  by  Semmes.  So  that  the 
proof,  as  to  the  ratification  of  this  act,  on  the  part  of  the  bank^ 
is  conclusive. 

In  Phillips  vs.  Wesson  el  alj  16  Oa.  Hep.  137,  this  Court 
say,  *^But  there  is  a  technical  difficulty  which  cannot  be  well 
overcome,  as  to  this  remedy  by  garnishment.  Admitting  ail 
the  facts  charged  in^ihe  bill  to  be  true,  Phillips,  perhaps^ 
could  safely  swear,  that  he  owed  Stephens  nothing,  and  that 
he  had  nothing  ol  his  in  his  hands.  For,  this  beiug  a  fraud- 
ulent arrangement  between  them  to  defeat  the  creditor?,  Phil- 
lips is  not  liable  to  account  to  Siopheijs,ahhough  he  may  be 
to  the  creditors.  And  notwithstanding  the  transfer  by  Ste- 
phens may  bu  a  nullity,  as  to  his  creditors,  still,  it  will  be 
perceived,  that  the  process  .of  gariiishnientdoes  not  make  and 
meet  the  issue  fairly.  At  any  rate,  this  legal  remedy  is  not 
complete.  Phillips  may  swear,  in  answer  to  the  garnishment,, 
'  that  he  owed  Steplietjs  uolliing;  yet,  if  he  admitted  ihe  facts 
charged  in  the  bill,  lie  would  suhjict  himself,  undoubtedly^ 
not  tj  a  prosecution  for  perjury  on  his  former  oath,  but  to  a 
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decree  in  favor  of  the  creditors  of  Stephens,  to  account  for 
the  goods  or  their  value.*' 

If  the  Court  reasoned  rightly,  in  respect  to  a  cafe  confess- 
edly fraudulent,  what  ought  to  be  its  opinion  in  the  case  be- 
fore us,  where  not  a  debt  had  been  contracted  by  the  bank, 
when  Semmes'  note  was  delivered  up  to  be  cancelled.  And 
niien  Mott's  debt  had  no  existence  for  years  afterwards. 
And  especially  when  it  appears,  that  Semmes  had  washed 
his  hands  of  this  charter,  long  before  it  went  into  the  posses- 
sion of  its  foreign  purchasers.  Perhaps  for  the  very  reason 
that  be  would  not  lend  his  sanction  to  such  a  transfer. 

Let  the  creditors  then  go  into  equity,  and,  if  they  r4in,  sob- 
jeet  Semmes  for  aiding  and  abetting  in  the  fraudulent  ab- 
•traction  of  the  effects  of  this  bank.  But  he  cannot  be  reached 
by  process  of  garnishment,  if  he  has  been  discharged  by  the 
iMLok.  The  witness,  Kyle,  swears  positively  that  the  money 
was  paid  to  the  bank  upon  thi^  transferred  stock.  I  put  no 
•tress  upon  this  proof  in  this  opinion. 

Judgment  affirmed 

Bbnnino  J.  concurring. 

On  the  day  of  the  organization  of  the  bank,  the  dtrecton 
made  an  order  in  these  words :  ^  Ordered,  that  the  note  of  the 
•tockholders  for  the  amount  oftheir  several  subscriptions  paid 
in,  be  discounted ;  the  notes  to  be  payable,  thirty  days  after 
demand  by  the  President  of  the  bank.'' 

This  order  was  immediately  carried  out.  The  amoont 
coming  to  Semmes  was  $9,500,  for  which  he  gave  his  note. 
This  was  on  the  8th  of  May,  1852. 

This  transaction  was  void,  or  it  was  valid.  It  must  have 
been  the  one  or  the  other.  If  the  purport  was  merely  to  let 
the  stockholders  have  the  use  of  the  money,  until  the  batik 
commenced  business,  and  not  to  let  the  bank  commence  bu- 
siness, until  the  money  was  returned,  the  transaction  was 
not  forbidden  by  any  law  with  which,  I  am  acquainted    It 
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certainly  was  one  that  could  affect  none  but  the  parties  to  it. 
To  show  that  this  was  the  purpose,  it  might  be,  perhaps,  that 
nothing  ought  to  be  deemed  sufficient  short  of  proof^  that  the 
.  bank  did  not  commence  business  until  the  money  was  re- 
turned, 1.  f.,  until  the  notes  were  paid.  This,  however,  is  a 
point  which  I  do  not  think  requires  decision. 

Be  this  then,  as  it  may,  the  transaction  was  void,  or  it  was 
valid.    That  is  certaip. 

If  it  was  void,  the  effect  was,  that  the  stockholders,  for  the 
sums  respectively  received  by  them,  became  respectively  in- 
debted to  the  bank  in  spite  of  the  transaction ;  if  it  was  va- 
lid,  the  same  thing  happened  6y  virtue  of  the  transaction. 
Either  way,  the  effect  was  precisely  the  same,  viz:  that  the 
stockholders  respectively  became  indebted  to  the  bank,  in 
the  sums  which  they  respectively  received  from  the  bank. 
In  the  case  of  Semmes,  this  sum  was  ^9,500;  for  which  he 
^gave  his  note. 

Being  thus  indebted  to  the  bank,  their  debts  stood  like  any 
other  debts  due  to  the  bank;  that  is  they  stood  subject  to  be 
paid  or  extinguished,  in  the  same  way  as  other  debts  due  to 
the  bank,  were  subject  to  be  paid  or  extinguished. 

Afterwards,  on  the  I2lh  of  July,  1853,  Semmes,  and  H.  S. 
Smith,  and  Kyle,  the  Cashier  ol  the  bank,  made  this  arrange- 
ment, viz:  that  Semmes  should  transfer  his  stock  to  Smith, 
and  Smkh  should  pay  the  bank  for  the  stock,  and  the  baak 
should  surrender  to  Semmes  his  note. 

Accordingly,  on  the  same  day,  Semmes  transferred  bis 
ftock  to  Smith,  and  Smith  verbally  promised  Kyle  to  pay 
the  bank  for  it,  and  Kyle  surrendered  to  Semmes  his  note. 

Afterwards,  but  long  before  the  existence  of  the  summons 
of  garnishment,  Kyle,  acting  for  Smith,  paid  the  bank  the 
said  amount  that  Smith  had  promised  to  pay  the  bank,  for 
the  stack  which  he  had  got  from  Semmes. 

Now,  did  all  this  amount  to  an  extinguishment  of  Seaunes' 
indebtedness  to  the  bank. 
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The  plaintiif  in  error  says  no.  He  says  that  Kyle  had  no 
original  authority j  as  cashier,  to  make  this  arrangement,  and 
that  the  arrangement  was  never  ratified  by  the  board  of  di- 
rectors. 

But  is  this  all  true  ?     I  think  not 

First.  The  arrangement  was  made  as  above  stated,  on  the 
19th  of  July,  1853,  a  part  of  it  being  the  transfer  by  Semmes 
of  his  stock  to  Smith.  This  transfer  had  to  be  upon  the 
books  of  the  bank.  Therefore,  it  was  made,  probably,  in  the 
bank;  especially,  is  this  to  be  said,  as  Kyle,  the  cashier,  was 
a  party  to  the  arrangement.  On  that  same  day,  the  directors 
had  a  meeting,  for  on  that  day,  they  elected  Smith  a  director 
in  Semrnes*  place ;  and  on  that  day,  Semmes  resigned  his  of- 
fice of  president  Now^is  it  not  cleai  beyond  a  reasonable 
doubt  that  all  these  things  occurred  at  the  same  time  and  place. 
I  think  so.  If  they  did,  then  it  follows,  that  this  arrange* 
ment  of  Kyle's  with  Semmes  and  Smith,  was  made  in  tha 
banking  house,  and  under  the  very  eyes  of  the  directors 
whilst  in  sessidn. 

.  At  all  events,  the  board's  electing  Smith  a  director,  shows, 
that  they  ratified  this  arrangement,  for,  to  le  eligible  as  a  di- 
rector, he  had  to  be  a  stockholder,  and  it  was  only  through 
this  arrangement,  that  he  could  have  been  a  stockholder.  In 
making  him  a  director,  they  must,  therefore,  have  sanctioned 
the  arrangement 

Secondly  Kyle  says  that  he  paid  the  bank  for  Smith,  what 
Smith,  according  to  the  arrangement,  was  to  pay  the  bank. 

In  receiving  such  pay,  the  bank  had,  of  course,  to  sanction 
the  arrangement 

I  think  it  clear,  then,  beyond  a  reasonable  doubt,  that  the 
arrangement  was,  if  not  authorized,  at  least  ratified,  by  the 
bank. 

^And  what  is  there  in  such  an  arrangement,  that  creditors 
of  the  bank,  even  if  they  were  creditors  contemporaneous, 
and,  not  long  subsequent,  could  justly  complain  of?  .  The. 
bank  thus  squandered  none  pf  its  assets.     If  it  gave  up  to 
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SemmeSy  $9,500,  it  got  back  in  place  of  it  ^9,500  from  Smith. 
Even  if  it  gave  up  29,500  to  Senimes,  in  exchange  for  a  debl 
of  that  amount  on  him,  and  then  gave  up  that  debt  to  Smitt^ 
for  a  like  debt  on  him,  what  is  there  in  it?  Smith,  for  ought 
that  appears,  is  as  solvent  as  Semmes.  The  creditors  of  tbt 
bank  are  certain fy,  not  entitled  to  have  $9,500,  twice^onct 
from  Smith,  and  once  from  Semmes. 

These  things  being  so,  there  is  nothing  in  the  cbai^e^  or 
th6  refusal  to  charge,  to  call  for  a  new  trial,  so  far  as  I  can 

Hence,  I  think  that  6ne  ought  not  to  be  granted. 

McDonald  J.,  dissenting. 

The  ptaintiflTin  error  sued  and  obttlned  judgment,  against 
the  Manufacturers  and  Mechanics  Bank  of  Columbus,  inth» 
Superior  Court  of  Muscogee  county.  Daring  the  pendency 
of  the  action  a  summons  of  garnishment  was  sued  out  hf 
the  plaintiff  in  error,  in  the  usual  form,  requiring  the  defen^ 
dant  in  error  to  appear  and  answer  what  he  was  indebted  tft 
the  defendant  in  the  pending  action,  &c.  He  appeared  and 
deposed  that  he  owed  the  defendant  nothing  &c  The  plahi^ 
tiff  in  error  traversed  the  garnishee's  affidavit  and  on  that  » 
eme  the  parties  went  to  trial  It  appeared  in  evidence  that 
the  commissioners  appointed  in  the  act  of  incorporation  tty 
receive  sebscriptions  of  stock,  gave  public  notice  that  at  m 
specified  time  and  place  they  would  open  bonds  for  subscrip- 
tion of  the  capital  stock  of  said  Bank. 

*  Thegarnisheeinthiscasesubscribed  fifteen  hundred  shares. 
The  stock  was  all  taken,  and  the  commisKioners  certify  thai' 
ten  per  cent,  of  the  capital  stock  was  paid  to  them,  being 
twenty-five  thousands  dollars.  Reciting  these  facts  in  their 
advertisement,  they  published-  a  notice  to  the  stock  hofders 
to  meet  on  the  8th  day  of  May  ensuing,  (18'»2)  at  the  coafi^ 
ting  room  of  Grimes,  Kyle  &  Thornton  to  elect  five  direo> 
tors.    The  stockholders  met  agreeably  to  said  notice.    Th«jr 
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electisd  their  directors  who  proceeded,  on  iho  sam^  day,  to 
aiganize,  by  the  election  of  a  President  and  Cashier.  The 
commissioners  for  receiving  the  subscription  and  the  10  p^ 
tenu  of  the  capital  stock  subscribed,  paid  to  the  directors  the 
twtnty-fiye  thousand  dollars*  The  defendant  in  error  on  tht 
same  day,  transferred  to  Dozier  Thornton  four  hundred  and 
fifty  shares  of  the  stock  subscribed  by  him,  the  directors  haf^ 
ing  previously  passed  an  order  that  (fertificates  of  stock  be 
la«ued  to  the  stockholders  for  the  amount  of  stock  which  thef^ 
bed  respectively  subscribed.  On  the  same  day,  the  8tb  of 
May  1852,  the  board  of  directors  passed  an  order,  that  llie 
notes  of  the  stockholders  for  the  amount  of  their  severatsub- 
ecriptions,  actually  paid  in,  be  discounted,  the  nofes  to  be 
ppyable  thirty  days  after  demand  by  the  President  of  the 
bank.  On  the  sixth  of  Qecemher  1853  an  election  was  held 
for  directors  and  the  same  persons  were  elected,  and  the  de* 
fendant  in  error  was  re-elected  President  of  the  bank.  Robert 
Kyle  testified  that  on  the  12th  day  of  July  1853  the  defen* 
4ant  in  error  transferred  the  remaining  part  of  his  stock  to  & 
8k  Smith,  and  on  the  same  duy  resigned  his  offices  of  director 
and  President,  and  in  his  stead  H.  S.  Smith  was  elected  dl- 
ector  and  Sterling  F.  Grimes  was  elected  President.  He  wae 
tbe  first  Cashier  of  the  bank  and  hetd  the  office  until  the  lat- 
ter part  of  the  year  1852.  He  was  cashier  when  the  notes  of 
tbe  directors  were  discounted.  The  note  of  the  defendant  in 
error  was  discounted  for  the  sum  of  nine  thousand  five  huQ« 
dred  dollars.  After  defendant  in  error  transferred  his  stock 
to  Smith,  Kyle,  acting  on  his  own  responsibility  as  cashier, 
g^ve  up  to  the  defendant  in  error  his  note  for  $9,500.  Thie 
transaction  was  known  to  every  officer  of  the  bank,'and  as- 
eented  to  by  them,  but  was  never  acted  on  at  any  regiilair 
meeting  of  the  board.  • 

At  the  time  of  the  transfer  of  the  stock  by  Semmes,  the  de- 
fendant in  error,  to  Smith,  Smith  purchased  said  stock  of 
Semmes  and  assumed  the  debt  of  Semmes  to  the  bank  to  the 
amount  of  $9,50a     He  further  testified  that  the  bank  accept- 
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ed  Smith's  promise  to  pay,  in  lieu  of  Scmmes*  note,  where* 
upon  he  as  cashier  delivered  up  to  Semmes,  his  note,  who 
ceased  to  have  any  connection  with  the  bank  and  owed  U 
nothing.  This  witness  having  testified  that  he,  as  cashier 
took, Mr.  Smith's  "recognizance'*  for  the  $9,500,  was  asked 
on  the  cross  examination  what  he  meant  by  taking  Mn 
Smith's  recognizance  and  answered  that  he  took  Mr.  Smith's 
Terbal  promise  to  pay  that  amount  and  on  that  he  gave 
up  to  Mr.  Semmes  his  note  of  189,500.  He  further  testified 
that  Smith  never  paid  said  sum,  nor  any  part  of  it,  as  far  as 
he  knew,  but  that  he  had  paid  it  for  him. 

Elbridge  S.  Greenwood  testified,  that  he  was  a  director  of 
the  bank  from  about  the  5th  of  December  1653  to  the  3d  of 
July  1854.  When  he  went  into  the  board  there  was  a  change 
of  officers,  the  original  owners  of  the  bank  having  sold  out 
and  transferred  their  stock.  The  bank  had  done  no  business 
of  any  kind  nor  contracted  debts,  so  far  as  he  knew,  and  it  did 
no  business  and  contracted  no  debts  while  he  was  connected 
with  it  The  bank  afterwards  issued  bills,  did  business  and 
failed.  "When  the  bank  was  turned  over  to  the  board  of  which 
he  was  a  member,  nothing  was  transferred  that  he  knew  c/fy 
but  the  stock  and  unsigned  bills  and  plates.  While  he  was 
a  director  he  never  saw  in  the  bank,  any  specie,  the  bills  of 
other  banks,  nor  any  money  of  any  sort,  nor  did  he  see  the 
note  or  notes  of  the  defendant,  the  garnishee,  nor  any  other 
notes.  The  bank  had  a  book  of  minutes  and  transfer  book 
and  blank  books  ready  for  use.  The  witness  was  not  present 
at  the  sale  testified  to  by  him,  and  could  not  say  what  was 
turned  over.  There  was  a  cashier,  while  he  was  a  director, 
whose  duty  it  was  to  take  care  of  the  money  and  notes  of  the 
bank ;  and  it  was  possible  he  mig  hthave  had  money  and 
ifotes,  and  he  might  not  have  seen  them. 

Samuel  A.  Billing  testified  that  he  was  elected  director  and 
President  of  the  bank  in  the  latter  part  of  the  year  1^53  and 
resigned  about  July  1854,  About  that  time,  or  a  short  time 
before,  the  capital  stock,  except  a  small  number  of  shares,  had 
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been  transferred  by  the  former  owners  to  gentlemen  in  New 
York,  and  that  while  he  was  President  and  director  he  never 
saw  nor  knew  of  their  being  in  the  bank  any  specie,  bills  of 
other  banks,  notes  or  any  other  property  or  assets,  except  a 
^late,  bills  not  filled  up  and  blank  books.  When  the  bank 
was  transferred,  if  anything  was  turned  over  except  the  bills, 
plates,  books  and  the  charter  and  capital  stock,  he  never 
knew  it  He  never  saw  or  knew  of  anything  else  being  in 
the  bank.  This  witness  further  testified  that  while  he  wa» 
connected  with  the  bank,  it  did  no  business,  contracted  no 
debts  and  kept  no  books.  Bills  were  signed  preparatory  to 
beings  issued.    They  were  never  issued  but  destroyed. 

Sterling  F.  Grimes  was  acting  as  cashier ;  that  it  was  the 
duty  of  the  cashier  to  keep  the  cash  and  notes  of  the  bank 
and  it  was  possible  he  might  have  had  the  money  and  notes 
and  the  witness  not  know  it. 

The  presiding  Judge  charged  the  jury,  among  other  things, 
that,  if  they  believed  froib  the  evidence,  after  this,  (after 
Semmes  had  given  his  note  for  ^19,500)  Semmes  transfened 
the  balance  of  his  stock  to  Hampton  S.  Smith,  and  thereupon 
Smith  promised  the  bank  to  pay  this  indebtedness  of  Semmes,. 
and  the  bank  then  delivered  the  note  of  Semmes,  and  took 
Smith's  verbal  promise  to  pay  it,  in  lieu  of  the  note,  then  the 
debt  is  satisfied,  the  note  is  cancelled  and  they  would  find 
the  issue  for  the  garnishee.  The  counsel  for  the  plaintifi' sub- 
mitted to  the  Court,  in  writing,  six  distinct  requests  to  charge 
the  Jury,  all_of  which  the  Court  refused  to  give  to  the  jury,  ex- 
cept the  first,  and  the  counsel  for  the  plaintifi*,  excepted  to  the 
charge  of  the  Court  to  the  Jury  as  given  and  to  the  refusal  of 
the  Court  to  charge  as  requested. 

A  majority  of  this  Court,  affirm  the  judgment  of  the  Court 
below  on  all  the  exceptions.  From  this  judgment  of  affirm- 
ance I  dissent. 

If  the  bank  have  the  right  to  recover  of  the  defendant  the 
«um  of  $9,500  or  any  other  sum,  under  the  evidence  submit- 
ted in  this  cause,  then  the  plaintiff  in  garnishment  was  enti- 
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tied  to  recover,  and  if  the  priDcipl«*Sy  upon  which  the  charge- 
was  founded,  would  have  been  wrong  if  theauit  had  been  by 
the  bank  against  the  garnishee,  they  cannot  be  yustaioed 
agaiiiflt  the  garnishing  creditor.  The  same  may  be  said  in 
reference  to  the  requests  made  of  the  Court  iu  writing  to 
charge  the  jury.  If  they  ought  to  have  been  given  iu  a  suit 
by, the  bank,  they  should  have  been  given  in  this  cause.  Tha 
requests  of  counsel  to  the  Court  to  charge  the  jary  will  b* 
seeo  in  the  Reporter's  statement  oi  the  casa 

Whether  the  charge  as  given  was  right  depends  on  tbt 
state  of  facts  upon  which  it  was  predicated.    Thechargn  of 
the  Court  recited  above  has  reference  to  the  transaction  be^^ 
tweeii  Smith  and  the  defendant  in  error  and  the  bank  in  re> 
gand  to  the  sale  and  transfer  of  the  stock,  the  substitnttoo  of 
Smith's  verl/al  promise  to  pay  for  the  note  of  defendant  and 
the  delivery  up  of  the  note  to  him.    The  Court  charged  tiw. 
jury^  that  "if  Smith  promised  the  bank  to  pay  the  indebted* 
ne$$  of  Semmes  and  the  bank  then  delivered  the  note  oC 
Semmes  and  took  Smith's  verbal  promise  to  pay  it,  in  lieu  o-l 
the  note,  then  the  debt  is  satisfied,  the  note  is  cancelled  and 
yon  will  find  the  issue  for  the  garnishee."    There  was  110 
evidence  in  my  opinion  sufficient  in  law  to  warrant  ihii. 
charge.    The  witness  on  whose  testimony  this  charge  wwm 
based  was  Robert  Kyle;  and  he  certainly  testified  in  fomai^ 
words  that  the  bank  accepted  Smith's  promise  to  pay  io  liem 
of  Semmes'  note,  whereupon  ho  as  cashier  delivtd  np  to 
Semmes  his  note ;  yet  he  had  shown  how  this  thing  vnm 
done  in  the  prior  part  of  his  evidence:  for  he  had  alreadf 
stated  that  the  defendant  In  error  had  transferred  his  nina 
hundred  and  fifty  shares  to  H.  S.  Smith  in  his  presence  at 
cashier;  and  that  hc^aciing  on  his  own  reaponsibiUly as  ctmk- 
iertook  from  Mr.  Smith  his  recognizance  for  the  ^,500  and 
gave  up  to  Mr.  Semmes  his  note.     He  says  this  transactioa 
was  known  to  every  officer  of  the  bank  and  assentt^d  to  by 
them«  but  tocts  never  acted  on  at  any  regular  meting  of  tie 
board.    It  could  not  have  been  a  corporate  act^  for  the  mea^ 
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bem  of  a  corporation  aggregate  cannot  express  their  assent 
individually  and  severally  lo  a  proposition  so  as  to  bind  the 
body.  There  was  nothing  in  the  minutes  in  respect  to  this 
matter  assented  to  in  even  the  irregular  and  ineffectual  noao- 
ner, spoken  of  by  this  witness.  There  is  another  m&tter  fo  be 
oonsidered  iii  this  connection.  This  witness'  understand- 
ing of  language  is  singularly  defectiva  He  says  he  took  Mi; 
Smith's  recognizance  for  the  019,500,  and  when  asked,  what 
he  meant  by  taking  Mr.  Smith's  recognizance,  be  replied 
that  he  took  Mr.  Smith's  v$rbal  promise  to  pay.  If  he  had 
betn  asked  what  he  meant  or  whom  he  meant  by  oflScers  of 
the  bank  he  might  have  replied,  he  meant  the  directors,  or  ho 
might  have  said  the  President  and  cashier,  himself  and  the 
defendant  $  for  they  were  the  only  persons  known  as  officerf 
under  the  charter  and  who  had  been  sworn  under  the  re> 
quisiuen  of  the  charter.  If  he  meant,  when  he  used  that 
term,  ^  officers,"  the  Pres^ideot  and  cashier  and  them  alone, 
ihdB  they  had  no  authority  to  do  a  corpoiate  act  and  could 
BOI  bind  the  bank,  and  they  were  not  the  bank. 

Bui  the  cashier  testified  thathedid  the  act  on  his' own  re^ 
apofisibility  as  cashier  If  this  act  fcfll  within  his  ordinary  at 
qjfido  pewers  as  cashier,  then  the  hank  was  bound  by  it,  as  if 
it  w^e  its  own  act.  The  cashier  is  the  executive  officer  of  tho 
bavk.  He  is  entrusted  with  power  to  collect  and  pay  its  debta^ 
and  it  is  through  and  by  him  that  its  securities  are  discharged 
and  transferred.  He  must  be  presumed  to  have  authority 
to  do  all  these  things  after  a  bank  is  organized  and  in  opera- 
iioVy  provided  the  person  with  whom  he  deals  does  not  know 
his  want  of  authority  to  do  them,  if  his  power  be  restricted. 
Tins  is  essential  to  the  security  of  the  the  public  against  frauds 
byoae  held  out  to  them  as  an  authorrized  agent.  This  paw-  . 
er^  ho'^ever,  do33  not  extend  to  giving  out  the  capital  stock 
the  money  or  effects  of  f  he  bank  held  as  capital  stock,  prior  to 
the  banks  going  into  operation ;  for  although  elected  cashier^ 
he  is  not  held  out  to  the  community  as  having  authority  of 
any  sort,  before  the  bank  commences  business.  If  a  note 
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counted  by  the  bank  be  paid,  he  may  deliver  it  up,buthe  has 
no  power  to  deliver  it  without  payment  This  bank  had  never 
been  in  operation,  and,  in  fact,  if  the  parties  acted  in  good 
faith  in  withdrawing  the  capital  subscribed  and  paid  over 
by  the  commissioners  under  pledges  to  return  it  thirty  days 
after  the  call  of  the  President,  no  individual  stockholder  bad 
the  right  to  withdraw  his  written  undertaking,  and  substitute 
therefor  the  mere  verbal  promise  to  pay  of  another  person, 
however  responsible  he  may  have  been.  Such  a  transaction 
does  not  amount  to  a  payment,  and  the  bank  is  not  bound 
thereby — and  it  ought  to  have  been  so  given  in  charge  to  the 
jury. 

The  second  request  to  charge  the  jury,  made  of  the  Court  in 
writing  by  the  counsel  for  the  plaintiff,  ought  to  have  been 
given.  *  I  had  no  doubt  upon  this  request  at  first,  for  it  occur- 
red to  me  that  the  stockholders  might  have  merely  desired 
to  postpone  for  ^,  short  time  the  business  of  banking  on 
their  subscribed  and  paid  capital,  and  might  have  withdrawn 
it,  to  be  returned  thirty  days  after  the  call  of  the  President,  for 
the  purpose  of  saving  the  interest  on  their  money.  If  the  call 
had  ever  been  made  and  the  money  returned,  there  could 
have  been  no  harm  in  it.  No  one  could  have  been  injured 
Iby  it  But  the  call  was  never  made  and  the  money  never  re- 
turned, or  at  least  if  does  not  so  appear.  The  bank  went  into 
operation,  and  the  plaintiff  became  its  creditor  and  obtained 
ajudgment  If  the  whole  arrangement  was  made  to  evade 
the  salutary  requisition  of  the  charter  by  which  a  substan- 
tial capital  was  to  be  secured  as  a  basis  of  the  circulation  of 
the  bank,  it  was  void,  and  each  stockholder  remained  indebt- 
ed to  the  bank  the  amount  which  he*  withdrew  from  it 

For  reasons  stated  in  my  remarks  on  the  chaise  of  the 
(5ourt  as  given  to  the  jury,  I  think  the  request  of  counsel  as 
thirdly  asked  ofthq  Court  ought  to  have  been  delivered  to 
the  jury. 

If  the  original  stockholders,  withdrew  the  amount  of  their 
paid  subscriptions  from  the  bank,  and  substituted  therefo  r 
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their  notes,  with  the  view  of  making  their  notes  the  capital 
stocky  and  the  bank  was  put  into  operation  \yithout  the  pay- 
ment of  the  notes  in  specie,  or  such  funds  as  the  charter  re- 
quired the  capital  stock  to  be  paid  in,  and  the  bank  has  failed, 
they  are  respectively  still  liable  for  the  sums  by  them  sever* 
ally  withdrawn.    If  stock  be  subscribed  and  paid  in,  it  must 
remain,  unless   the  stockholders  agree  to    surrender  their 
charter  or  abandon  their  privileges  under  it,  and  in  either  of 
those  events  the  bank  is  at  an  end.    If  the  stockholder  wish- 
es to  sell  his  shares,  he  must  compel  his  purchaser  to  pay 
*  him  the  value,  and  if  he  colludes  with  the  purchaser  to  with- 
draw from  the   bank   the   capital   paid  in  for  the   protec- 
tion of  the  public,  and  it  is  withdrawn,  they  become  indebt- 
ed to  the  bank  the  amount  coUusively  and  fraudulently  with* 
drawn.    It  is  a  matter  for  the  jury  to  pass  on,  upon  the  whole 
evidence  in  the  case.     The  witness  Kyle  said  that  he  paid 
the  debt  for  Smith,  and  yet  no  money,  oj:  notes  of  any  sort 
were  turned  over  to  the  purchasers  within  the  knowledge  of 
the  new  President  and  directors  of  the  bank,  all  of  whom,  by 
the  charter,  were  bound  to  be  stockholders  in  their  own  right. 
The  jury  had  the  right  to  weigh  this  evidence. 

For  the  reasons  already  assigned  I  think  the  fifth  and  sixth 
instructions  asked  by  plaintiffs  counsel  ought  to  have  been 
given.     The  cashier  of  a  bank  cannot  discount  a  note.     If  he 
cannot  discount  a  note  he  cannot  discount  a  verbal  promise 
to  pay.   He  has  no  ex  officio  power  until  the  bank,  of  which 
he  is  the  cashier,  goes  into  operation.     Until  then  he  is  the 
limited  agent  of  the  corporation,  governed  strictly  by  its  legal- 
ly expressed  orders  and  authority.     He  is  clothed  with  ex  of- 
Jicio  powers  when  the  Kank  begins  business,  from  the  necessi- 
ty of  the  case.     There  is  no  such  necessity  before.     Hi^  ex 
officio  powers  are  by  no  means,  general,  they  are  limited  to 
such  mattevs  and   things  as  are  embraced  within  the  duties 
.of  his  office,  and  in  relation  to  which  he  must  be  presumed 
to  have  authority  to  act ;  Bank  of  fhe  C  S.  vs.  Dunn  6  Pet. 
59. 


K6  SUPREME  COURT  OP  GEORGfA. 

Molt  vs.  Semine«. 


He  cannot  discount  a  note.  He  cannot  give  up  a  disconat- 
ed  note  uniil  paid,  and  if  he  does,  the  parties  to  the  iioteiuusi 
remain  indebted  to  the  bank. 

1  am  of  opinion^  thereforcythat  the  judgment  of  the  Court 


beioir  ought  to  be  reversed. 


Cabltok  Wsixborn,  plaintiff  in  error^  vs.  Shbphkbb  Rooxu 

and  wife,  defendants  in  error. 

(!.]  One  of  two  defeadaots  agaii^t  whom  a  ▼•vdfct  has  b—a  iwidefcd 
the  other  doe»  not,  the  defeailaoi  not  appealing,  t>eiQg  no  party  to  the 
to  be  tried  on  appeal,  i«  a  competeaL  witne«4. 

p  )  When  the  sworn  answer  of  the  defendaot  offered  as  a  witness  ha« 
read  to  the  Co*rt,  it  was  not  necessary  for  the  party  offering  the  witoess^  Co 
.  atale  what  he  expected  to  prove  by  hLon. 

19.]  The  snswerof  a  defeDdaut,  not  a  party  to  th«  iaauoto  b» 
dence  in  the  cause* 

H.]  A  deed  madt*  by  Irgatees  to  an  executor  when  under  «ge  is 
void,  but  ifhe  bhow  that  they  had  the  full  benefit  of  what  it  was  sold  for 
legal  sale,  they  cannot  complain. 

|5.]  The  Conrt  ccunmitting  an  error  in  fact  in  hit  charge  tothe  jury,  ta  a 
calcniated  to  mislead  the  jury  to  the  prejudice  of  one  of  tbapaiti 
exfUfe  an  error  of  law,  growing  out  of  that  mistake  of  tacts. 

I6|  The  Act  of  the  Legislature  of  1820  gives  the  Court  of  Ordinary  all  the 
powers  of  a  Court  of  Chancery  to  the  extent  stated  therein— in  regard  toik« 
sale  of  a  te»tator*s  property.  Judges  Lumpkin  and  Benning  say  tUey  bald  d 
tinder  the  Act  of  1805.    McDonald  thinks  not 

{7 1  The  failure  of  an  executor  or  guardian  to  make  returns  is  an  onusskM  of 
duty,  and  therefore  a  breach  of  tru$t,  and  throws  oh  him  the  burden  ofpri>«iBg 
to  the  satisfrtction  of  the  Court  and  jmy  that  he  has  discharged  the  duty  of 
bi^  tniKt  wj^h  fidelity. 

^1  A  receipt  by  a  le^'itee  lo  the  executor,  who  became  such  by  teienn«rtaa(a 
with  her  mother  the  executrix,  and  with  whom  the  legatee  li\'ed  durii^  hcr 
ninority,  nndaQer  her  majority,  to  thetimeof  thegivingofthe  receipt,  hairuig 
great  confidence  in  him,  and  entrusliDg  him  with  her  property,  is  no  Lat  to«a, 
examinatino  into  the  accounts  prior  to  the  receipt. 

|9.]    An   unlipoken   continuance  of  the  management  of  the   propeity  of  a 
mstui  que  inttt,  by  a  trustee,'  is,  in  effect,  a  cantinuantse  of  the  trifcst,  mad  a 
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•ettlemont  between  the  ptrtie«  may  be  impeached  for  any  of  the  c^use*  ibr 
which  a  settlement  between  a  trustee  and  cestui  qua  trust  may  be  im- 
peached; and  the  statute  of  limitations  will  not  begin  to  run  in  case^  of  fraud 
iiotil  the  fraud  ia  d>«cov«^ed,  if  the  party  im  not  in.  luekstf  tad  it  wider  no  djb- 
ability. 

|10.]  If  the  fraud  be  committed  on  mfnmms  sole  and  ia  not  discovered  vniil  af> 
ter  marriage,  the  saving  in  the  statute  of  limitations  protects  her  during  cov. 
•nuie. 

{11.)  If  the  trust  be  terminated*  but  the  trustee  cominnes  to  manage  the  prop- 
erly and  matfltnin  hii* influence  over  the  re«/«*  queirttti,  so  as  to  stifle  ^o^vi- 
ry*  that  statute  will  not  commence  raoniag  until  that  connection  is  wiM>lly  ml 
•a  end. 

|t2.]  The  bequest  of  a  nt  gro  when  a  certain  debt  is  paid,  does  not  charge  that 
negro  with  the  payment  of  the  debt. 

In  equity.  From  Houston  county.  Tried  before  Jodge 
Ppwsis  at  the  April  Term  1857.  , 

This  was  a  bill  filed  by  Sheppard  Rogers  and  Naooy  L. 
his  wife,  formerly  Nancy  L.  Gartrell,  against  .Carll  »n  Well- 
born, for  an  account  and  settlement  of  the  estate  of  Joseph 
Gartrell  sen.,  deceased,  and  to  recover  from  defendant  the 
share  or  legacy  due  and  coming  to  Mrs.  Rogers  under 
the  will  of  her  deceased  father — the  said  Joseph. 

Joseph  Gartrell  sen.  died  in  Wilkes  county, Ga.,ubout  25th 
November,  1816,  possessed  of  a  considerable  estate,  real  and 
personal,  and  leaving  the  following  last  will  and  testament, 
to  wit: 

Gborqia,  )  In  the  name  of  God  amen,  I  Joseph  Gar- 
Wilkes  county.  J  trell  sen.,  of  the  county  and  Slate  aforesaid, 
being  weak  in  body,  but  of  sound,  disposing  mind  and  mem- 
ory, do  make,  ratify  :uid  confirm  this  my  last  will  and  testa- 
ment, disannulling,  revoking  and  rejecting  all  others. 

In  the  first  place  I  recommend  my  eoul  to  Almighty  God, 
who  gave  it,  and  my  body  to  be  decently  buried;  and  after 
my  lawful  debts  are  paid,  I  will  and  bequeath  first  to  my  son 
Jeiemiah  Gartrell,  my  negro  man  Felix,  during  my  said  son  Jer- 
emiah's lifetime,  and  in  case  said  negro  man  Felix  should 
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*  ...■■.»  ■- 

aiirviva  my  6ai4  son  Jeremiah,  that  in  that  case  lie  is  to  go 
tDmy.fivOtyoiiDgeiBt  children,  viz:  Jefferson,  Charles, Luciah- 
«MMa,  NftOcfy  SimmanSy  and  Mary  Adeline.  And  also  give 
said  son  Jeremiah  one  dollar  in  specie. 

*fkl  Ititn.  I  give  and  bequeath  ^o  my  beloved  wife  Rebec- 
ca Gartrell,  in  trust  for*  my  son  John  Gartrell,  one-half  of  my 
%old  mine  tfact  of  land,  and  it  to  be  divided  by  my  exec- 
Mnr,  and  John  to  have  his  choice  of  halves  aAer  divided, 
ttBd  also  my  negro  woman  Henny  and  her  three  children, 
Ikftiitl,  Caty,  and  Fanny ;  but  my  further  will  is,  that  in  case 
ny.fioo  John  should  die  without  lawful  issue  from  his  body, 
•Ms  haif  of  the  gold  mine  tract  of  land  and  the  four  negroes 
iieniiy  and  her  three  children,  Daniel,  Caty  and  Fanny,  to  go 
td  my  two  sons  Jefferson  and  Charles. 

3d  Hev^  I  bequeath,  to  the  lawful  issue  of  my  son  Fran- 
leit  Gartreirs  body,  my  two  negro  giris,  viz :  Maria,  about 
14  yeais  of  age,  and  Sukey,  about  the  age  of  12  years. 

4th  Hem.    I  bequeath  to  my  son  Joseph  Gartrell  all  my 

land  lying  and  being  to  the  east  and  south-east,  &c.    [Hefe 

.frflows  a  description  of  the  land.]    Also  Nancy  and  her  two 

children^  viz:  Sophia  and  Isaiah,  and  also  Allen,  when  I  pay 

Capt.  A.  Simons  what  1  owe  him. 

5ih  Item.  I  bequeath  to  the  lawful  issue  of  my  daughrir 
Alatilda  Murray's  body,  three  negroes,  via:  Charlofie  anfl 
her  two  children  Fanny  and  Isaiah,  which  negroes  Ileilt 
when  she  was  married. 

6M  Item.  I  bequeath  to  my  two  sons  Jefferson  and  Charles^ 
the  other  half  of  my  gold  mine  tract  of  land  that  my  son 
Jobndo^s  not  choose  after  my  executors  divide  it. 

1th  Item.  I  bequeath  all  the  rest  and  residue  of  my  prop- 
erty to  be  equally  divided  between  my  beloved  wife  Rebecca 
and  my  five  youngest  children,  namely:  Jefferson,  Chartfes, 
Luciahanna,  Nancy  Simmons  and  Mary  Adeline;  and  my 
further  desire  is,  that  ray  beloved  wife  Rebecca  should  have 
the  care  and  control  of  all  my  said  five  youngest  childretfs 
property  until  they  shall  respectively  arrive  at  the  age  of 
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%i^een  years ;  then  it  is  my  irill  aod  desire  timi'tkey  kiwuld 
ireocKhrd  their  part  of  the  said  prope^.    It  is  mj  ftntheT  nW 

that  my  negro  man  Stephen  should  b^  hii^  om^aodliie 
Miire  appropriated  to  the  schooling  of  my  mfeveMAftts  yoMg- 
4m  children. 

.  ath  and  lastly,  he  appoints  his  wife  and  AbrahMk  Moimb 
^ji^eeiitrix  and  exeetttor  of.  his  trilL 

'  This  iriU  iras  duly  ikdmHted  to  prdbate,  tad  •  Ilia  ^mU^ 
Wy  *thef  said  tl^el^cca,  alone  qnikllfied  as  exelcttttix' 'ib^ita^ 
4afl(j  took' possession  ofihe  whole  estate  (except  *lhart  spcldf- 

fically  bequeathed  and  devised)  which  consisted  of  a>)AM^ 
-tetfon  and  some  fifteen  or  twenty  negroes,  and'hbi<iMS,«e(Mr8, 

hogs^  proviision^^  plantation  tdols  and  boasehoM  and  IdMiMi 
-f^iitilrey  ordinarily  found  upon  plantations;  and  all  of  whtMi 

(the  land  excepted)  by  an  appraisement'  duly  made  aifd*  r«- 

4urned  to  the  ordinary's  office,  was  valued  al  07|114  00. 

The  widow  remained  on  the  place  in  1617  and  ISIS,  wtlh 
-^lie  children,  and  made  crops;  in  the  latter  pan  of  the  year 

IS18,  she  married  the  defendant  Carlton  Wellborn,  whowent 

JAto  the  possession  and  management  of  the  estate,  making 

^ops,^  supporting  and  maintaining  the  children  and  paying 
^ff  debts  against  the  estate  until  18t6,  when  he  removed  to 

MiHedgeville,  rent^  out  part  of  the  plantation  and  hired 

out  a  portion  of  the  negroes.  He  remained  in  Milledgevilla 
»«))0ttt  two  years  (1826  and  1827)  when  he  removed  to  Houi^- 
^n  oounty,  taking  with  him  the  younger  children  of  test^- 
,tpr  and  the  negroes,  where  he  resumed  planting  opoN^tions 
i«nd  where  he  haa  remained  ever  since. 

'  Ja&rson,  one  of  the  younger  children,  died  -  before  le6t%- 
Wt  I  lohn,  one  of  the  sons,  whose  property  was  left  in  truat 

with  his  mother,  died  in  1827,  without  having  married,  and 
(having  no  issue. 

Defendant  sold  the  negro  man  Stephen  in  1819,  and  the 
.woman  Hetty  and  her  children  in  1821  or  1822,  for  the  pur* 

pose,  as  he  alleged,  of  paying  debts,  &c. 
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«  la  1832  the  four  younger  cbildreD,  to  wit ;  Cha^lei,  L^qr 
H.y  Ntnejr  Sinona  and  Mary  Adelifle,.(Je6«rsoa  being  de«d^ 
<#xecuted  a  deed  coaveying  all  tbeir  title^  right  and  olaim  ia 
mod  to  the.  tract  of  land  in  Wilkee  county  banging .  to  '0» 
wtate  to  defendant,^  in  consideration  6C  the  tuni  e/  len.i)pU 
|pu»  t0  ua  in  band  iiaid,aa  well  $m  for  the  full  oonavlAya^PV 
waxd  valne  being  allowed  to  najoimly  and  sey^raUy  in  tl^  di|^ 
^y^tontud  diiri3ion<>f  the  negro^iaad  other  (iropenyr  of  the 
.iiHtn  of  ioeeph  Gartrell  decev^eed,  which  ha3  been  peid  apd 
'  aUowed  to  us  by  Carlliin  Wellboni/'  taq.    Dated  l%i^  DfBi, 

.  On  the  lOth  April,  1893»  the  same  legatees  eaecalod  ji  cfift- 
*  weyauee  to  two  of  the  children  of  defendant  by  their  motl^ 
/M*!  being  the  half  brother  and  sister  of  the  denorS|  of  tw<»  90* 
froea — Horace  and  Louisa — being,  a  part  of  the  slarea  or 
their  iasue,  bequeathed  in  ^aid  will  to  John  Gartrell)  ^in 
iideration  of  lore  and  affection/' 

On  the  same  day  (lOth  April  1833)  the  foUowi^  1 
meat  was  executed : 

GsoaoiA,  >  Articles  of  agreement  and  settlement  be* 
Houston  county.  /  tween  us  the  heirs  and  legatees  of  the  eK 
Utte  of  Joseph  Gartrell  deceased,  areas  follows,  viz:  For 
smd  in  consideration  of  the  debts  of  said  estate,  costs  and  ez> 
penses  having  been  paid  by  Rebecca  and  Carhon  Wellbonv 
•s  executors,  as  also  their  being  entitled  to  a  part  thercMT,  WB 
4o  jointly  and  severally  give  over  and  agree  lo  SH '•pain  t» 
them  the  following  negroes,  viz:  Merrick,  Rachel  and  Lucy } 
mad  da  by  these  presents  give  and  deKter  said  ntjgeaea  ovar 
-to  the  said  Rebecca  and  Carlton  Wdlbom.  AlaoaekBOwl- 
<edge  the  receipt  of  each  of  our  parts,  and  give  up  aiiid  reHD- 
^tsh  and  set  over  all  claim  or  claims,  part  of  parts  of  any 
-Odoney  or  other  valuable  thing  which  is  or  may  baf«e  beeo 
>in  their  hands  or  possession  from  the  sale  of  landa,  negroea  or 
other  property,  it  having  all  been  £Bdrly  taken  into  eonandem* 
ti^n  and  settled  for;  and  for  further  consideration  tfaeamd  Bh- 
Jbacea  and  €arlton  Wellborn  are  nothareaAar  ta  oiaifli  frooi 
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'  4M1CT  of  US  any  money  or  other  thing  Ibr  elttier  boarding 

tlothingi  schooling,  or  for  debts  and  costs  tbey  have  paid, 

'  provided  that  we  and  each  of  us  do  faithfully  comply  witk 

•  thts  settlement  and  n*mah)  contented  therewith,  without  mo« 
lesting  them  in  the  peaceable  enjoyment  of  their  part,  and 

•  whatever  they  may  have  received  or  enjoyed  from  said  H* 
fate  in  pari  of  the  consideration  of  the  alKDvei  *  We  acltnowU 

'  4Kifethe  receipt  the  following  negroes,  viz:  Charles  6.  Git^ 
trell  has  received  from  said  executor  3  negroes,  viz:  I'eter^ 

•  €9hanr lotte  and  Little  Lncy ,  Lucy  H.  has  received  S,  iPanny^ 
Felix,  and  Harriet ;  and  NanCy  S.  and  Mary  A.  have  received 

undivided  6  negroes,  viz:  Ailsey,  Henry*  Mary,  Wace^ 
•ltd  two  Carolines ;  to  which  division  we  have  at!  agreed  and 
•(msented,  and  entered  into  mutnally,  and  bind  ourselves 
ID  be  contented  with  what  we  have  here  acknowledged  the 
'teceipt  of,  not  to  molest  each  other  in  the  peaceable  enjoy- 
ment of  what  has  been  allowed  each.  Tn  witness  whereof 
we  have  hereunto  set  our  hands  and  seals  this  tenth  day  of 
April,  1833. 

CHARLES  O.  GARTRELL,  [L.  S.] 
LUCY  H.  GARTRELL,  [L.  S.J 

NANCY  S.  GARTRELL,       [L.  a] 
MARY  A.  GARTRELL,        [U  a] 
.  In  Ae  presence  of 
Mait  B»  Wbllboxn. 
JoBV  Hsmai N0T09»  j.  p. 

At  the  time  of  the  above  division  .ind  receipt,  Nancy  4; 
.was  about  twenty  years  of  age,  and  Mary  A.  over  eighteiettf 
and  soim  thereafter  married  John  C.  Moungen 

In  1839,Nancy  S.  intermarried  with  Sheppard  Rogers, tile 
complainant,  and  prior  to  her  marriage  on  the  e8th  Dec,  1898, 

•  fhe  executed  a  receipt  to  defendant  and  wife  for  four  negroes 

•  which  with  fifty  dollars  to  be  afterwards  paid  to  her,  she  ac- 
knowledged to  be  in  full  of  her  pirtof  the  estate  of  her  fath. 
#r,  the  said  Jose]  h  GartreP,  the  said  Wellborn  and  wife  pay- 
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mg  all  thejdebtf.,  of  said  estate  and  cleariug  her  of  all  respou- 
^ility ;  and  farther  reciting  that  said  negroes  were  to  be  left 
3friih  defendanit  and  wpr^  for  their  own  an^l  her  sup|>prt  until 
lulled  (ox.  Upon  h^er  marriage^  shortly  after,  with  complain- 
l^«  these  ne^tpf!^  and  ^ome  other  articles  were  turned  oVer 
to  him,  and  tfie  fifty  dollars  paid. 

tn  1851,  the  foflowifag  agreement  to  arbitrate  was  entered 
Into  between  Rogers  and  Wellborn,  viz : 

.  Gjboboia,  1  Whercj^s^a  qpntfoversy  hap  arisen  bft- 
llpuston  coi^ty.  /  tweei^  Carltoo,  Wellbdfp  pnd  Sbeppadi 
Cogens,  of  sai4  county,  relative  to  the  distribiitibn  of  the  es- 
jale  of  Josfjph  G^rtrell,  late  of  the  county  of  Wilkes,  in  said 
State,  deceased,  an fl  they  being  desirous  of  settling  the  same 
upon  the  principles  of  jastice  and  amity,  do  ajgree  that  a  set- 
^lemetitof  their  rights  and  interests  in  and  to  said  estate  shall 
\^t  made  betwe^p  theni  in  the  following  manner,  to  wit: 

1st  It  is  agreed  by  and  between  the  above  named  partly 
thftt  a  list  of  the  grand  jurors  which  has  been  drawn  for' the 
eoiinty^  of  Houston  at  any  time  within  the  last  18  months 
ehaU  be  made  out  (the  said  Carlton  selecting  any  list  that 
may  hs^ve  been  drawn  within  that  time)  and  that  the  said 
Sheppard  and  the  said  Carlton  shall  proceed  to  strike  (he 
names  of  said  jurors  from  said  list  alternately,  until  there  re- 
main two  names  only  on  said  list  unstricken,  and  that  the  m^i 
whose  names  remain  unstricken  on  said  list  shall  have  the 
power  to  choose  ^  third  man,  and  the  three  men  selected  and 
chosen  in  the  manner  above  stated  shall,  by  arbitra6[6n, 'set- 
tle all  the  matters  of  controversy  between  the  parties  relatnre 
to  the  estate  of  the  said  Joseph  Cartrell,  deceased. 

2d.  For  the  purpose  of  enabling  the  arbitrators  to  maSw^a 
settlement  between  the  above  named  parties  understandrag^y 
and  to  dispense  with  the  introduction  of  ^MechnicaBties  aad 
mystifications,"  the  said  Carlton  shall  make  (if  he  de«raa'lf 
do  so)  a  written  statement.  Under  oath,  of  all  his  aetingstod 
doings  in  relation  to  the  estate  of  said  deceasecl— thai  he 
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shall  answer  all  written  interrogatories  relative  to  his  man- 
agement of  the  property  and  effects  of  said  deceased  in  wri- 
ting and  under  oath,  in  the  same  manner  that  bills  in  Chau» 
eery  ire  usually  answered  by  defendants ;  and  that  all  re*» 
ords,  exemplifications  of  records,  and  depositions  and  affida^ 
▼its  pertinent  to  the  matters  of  controversy  between  the 
parties  shall  be  received  in  evidence  by  the  arbitrators,  wb# 
may  be  selected  as  agreed  upon  between  the  parties. 

3A  That  the  arbitrators,  if  they  deem  it  necessary,  shall 
be  at  liberty  to  have  legal  advice  of  their  own  choosing  at 
tne  mutual  expense  of  the  above  named  parties,  to  enable, 
tlhem  to  decide  any  points  of  law  that  mayaris  n  the  80^ 
ilement  of  said  controversy. 

4th.  The  said  Sheppard  Rogers  and  the  said  Carlton  Well- 
born, each  of  them,  hereby  promise  and  agree  to  stand  t  o 
perform,  and  abide  by  such  award  as  the  arbitrators  selected 
as  above  and  under  the  above  rules  and  regulations,  may 
mafce  relative  to  the  distribution  of  the  estate  of  the  said  Jo- 
seph Gartrell,  deceased. 

September  22d,  1851. 

SHEPPARD  ROGERS, 

CARLTOJ^  WELLBORN.    . 

Wellborn  afterwards  refused  to  arbitrate,  and  Rogers  and 

wife  filed  their  bills  against  him,  for  an  account,  and  in  addi^ 

tion  to  the  facts  above  stated,  alleged  that   defendant  from 

1919  went  into  the  possession  of  said  estate,  and  used  and 

Malrolled  and  managed  the  same,  making  large  profits,  which 

he  had  never  accounted  for  and  paid  over.     That  the  deed 

eaceuted  in  183S^  for  the  land  in  Wilkes  to  defendant,  and 

deed  of  1^93  for  the    two  negroes  to  his  children,  were 

without  consideration,  and  signed  by  Mrs.  Rogers  before  sh« 

MMa  twenty-one  years  old,  and  void.    That  the  receipt  ex'a* 

•nted  by  her  in  1338,  for  her  share  in  full  of  her  father's  es 

late  was  delivered  without  any  knowledge,  on  her  part,  of  the 

condition  of  the  estate,  and  done  by  the  procurement  and  inr 
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iuence  of  Wellborn,  her  step-father,  with  whom  she  was 
living  at  the  time,  and  that  the  division  of  the  negroes  was 
unequal.  And  that  there  was  in  his  hands  large  sums  and 
amounts  derived  from  the  income  of  the  plantation,  the 
sale  and  hire  of  the  negroes,  and  the  collection  of  debts  due 
the  testator,  wholly  unaccounted  for,  and  the  share  of 
which  due  to  complainants  had  never  been  paid  over  t« 
Ihem. 

The  bill  was  subsequently  amended,  making  Charles.  G* 
Cartrell  a  party, and  charging  that  he  and  Wellborn  combia- 
ing,  &c.,  had  collected  large  amounts  from  debts  due  the  es- 
tate, sales  of  property,  &c.,  which  had  never  been  accounted 
for  and  paid  over. 

The  answer  of  Wellborn   admitted   the  facts   as  to  the 
death  of  testator,  his  marriage  with  his  widow  and  taking 
possession  of  the  estate,  &c.,  but  denied  that  he  had  made  the 
large  profits  out  of  the  property  charged  in  the  bill;  that  the 
plantation  in  Wilkes  was  a  poor  one,  and  that  it  required  all 
and  more  than  was  made,  to  support,  maintain  and  educate 
the  family  and  children.    That  the  proceeds  of  the  negroes- 
sold,  were  applied  to  the  payment  of  the  debts  against  tb^ 
•state,  and  the  support  of  the  family — that  some  of  the  »e> 
groes  were  recovered  from  him  by  suit  brought  against  him  - 
after  his  marriage  with  the  widow — and  that  he  had  hitif- 
Httled  with  and  paid  to  complainants  their  full  share  and 
more  than  their  share  of  said  estate;  and  that  complainaiUfti 
acquiesced  in  and  were  fully  satisfied  with  said  settleraeal* 
iftid  the  share  turned  over  and  paid  to  them  from  1839  -to 
IS51,  and  that  their  demand  is  stale  and  barred  by  ihe  alsM 
igle  of  limitations ;  and  insists  that  the  agrtementto  arbittaiBy 
lil  stated  in  the  bill,  is  not  such  an  admissioB  or  reei^rntliom* 
tf  complainant's  claim  as  will  relieve  them  ftom  the  openM 
tien  of  the  statute.  '  i 

Charles  6.  Gartrell  answered  the  amended  bill,  and  d»» 
tfied  that  he  had  received  any  money  or  other  thioy  Bchmg* 
iag  to  the  estata    That  under  the  will  of  his  father  he  waa 
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entitled  to  the  legacy  or  estate  of  his  brother  John,  at  his 
death,  and  that  the  two  negroes  given  by  himself  and  his 
sisters  in  1833,  to  their  half  brother  and  sister,  were  negroes 
belonging  to  John  at  the  time  of  his  death,  and  to  whick 
Ibey  (his  sisters)  really  had  no  claim  or  title. 

Many  other  facts  are  set  out,  and  charges  made  in  the  bill 
and  answers,  but  the  foregoing  summary,  together  with  the 
proceedings  on  the  trial,  and  the  opinion  of  the  Court,  con- 
tain all  the  facts  necessary  to  a  proper  understanding  of  the 
points  adjudicated. 

A  large  mass  of  testimony  was  offered  on  both  sides. 
The  complainants  submitted  their  proofs  and  went  through, 
without  any  exception  ^taken  to  the  rulings  or  decisions  of 
the  Court  in  relation  thereto. 

1st  Defendant  then  entered  upon  his  defence,  and  amongst 
other  testimony  offered  the  depositions  of  Charles  G.  Gartrell^ 
who  was  a  co-defendant,  by  amendment  to  complainant's 
bill  The  Court  rejected  the  testimony  on  the  ground  that 
the  said  Gartrell  was  a  co-defendant  To  which  decisioa 
counsel  for  defendant  excepted,  and  assign  the  same  as  error^ 
because  complainants  ask  for  no  judgment  or  decree  against 
said  defendant  No  evidence  was  introduced  against  him^ 
and  no  verdict  and  decree  against  him  on  the  first  trial,  but 
against  Wellborn  alone,  and  who  had  alone  appealed. 

The  testimony  being  closed,  the  Court  charged  the  jury 
ikat  this  was  a  question  of  mere  calculation  and  has  nothing 
la  do  with  the  character  of  the  litigants. 

2d.  As  fiur  as  the  returns  go,  you  must  take  them  as  tha 
basis  of  your  calculations.  When  the  defendant  ceases  t# 
make  returns,  you  go  on  and  calculate  and  make  rests  eveif 
six  years.  It  was  Wellbom's  duty  to  make  returns,  and  iMk 
oan  derive  no  benefit  from  failing  to  do  so,  and  responding* 
generally  that  he  can't  tell.  To  which  charge  defendant  ex* 
Mpted. 

ad.  The  Court  further  charged  that  any  conveyance  mado 
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by  Mrs.  Rogers  while  under  age  is  vo»l.  ^To  which  etei^  de- 
fendant esxepted. 

4th.  The  Court  further  charged,  that  the  legacy  to  John 
Gartrelly  by  the  will  of  his  father,  lapsed  at  his  death,  with-> 
out  heirs,  and  Mra  Rogers  is  entitled  to  one^fiftb  part  of  the 
same.     To  which  charge  defendant  excepted. 

Sih,  Counsel  for  complainants  requested  the  Court  to 
charge  as  follows : 

1.  That  it  is  the  duty  of  an  executor  or  guardian  to  keep 
correct  accounts  and  to  make  annual  returns  to  the  Court  of 

Ordinary. 

2.  That  an  executor  and  guardian  are  chargeable  with  all 
the  assets  and  effects  that  come  into  their  hands,  and  it  is 
their  duty  to  use,  manage  and  control  the  same  for  the  sole 
benefit  of  the  legatees  and  wards,  and  that  whatever  profits 
may  be  made  out  of  the  trust  property  belongs  to  the  cesitd 
que  trusts;  and  the  executor  or  guardian  is  not  entitled  to 
participate  in  said  profits, 

3.  That  when  there  is  a  will^  the  will  is  the  law  of  the  ex- 
ecutor, and  it  is  his  duty  to  execute  and  obey  all  the  provis- 
ions thereof,  unless  otherwise  directed  by  a  Court  of  Chan-> 
eery. 

4.  That  the  will  of  Joseph  Gartrell   created  an  express 
trust, and  constituted  Rebecca  Gartrell,hiswidow,guardian  of 
the  property  of  his  four  minor  children,  and  upon  her  ioter- 
marriage  with  defendant,  this  trust  devolved  upon  him. 

"  [This  request  to  charge,  the  Court  declined,  but  charged 
that  if  Wellborn  accepted  the  trust  and  took  posse3sion  of 
ihe  property,  he  was  bound  to  account  as  executor  and  guar-t 
aian.] 

5.  That  it  was  defendant's  duty  to  keep  correct  accounts 
and  to  make  annual  returns  to  the  Court  of  Ordinary^  anl 
iihe  law  admits  of  no  excuse,  and  the  expense  of  ihe  J^tim 
is  no  excuse. 


6.  That  when  an  executor  or  guardian  ue^lecU,toJ^ami«» 
counts  and  make  annual  returns,  he  is  held  to  tirki  pMOff* 
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that  he  has  done  his  duty  in  the  management  of  the  trust 
property;  and  that  his  answer  to  a  bill  in  equity  setting  up 
Aat  be  has  done  his  duty,  is  not  sufficient,  but  he  mustprovt 
it,  and  prove  how  and  in  what  manner  he  has  done  if. 

7.  That  Wellborn's  returns  to  the  Court  of  Ordinary  are 
evidence  for  him,  and  that  when  he  sets  up  in  his  answer 
payments  and  expenses  not  contained  in  his  returns,  such 
payments  and  expenses  are  not  to  be  allowed  him  unless 
strictly  proven,  and  the  answer  alone  is  no  evidence  for  him, 

8.  That  the  answer  of  the  defendant  to  a  charge  in  the 
bill  which  is  responsive,  is  evidence  for  him,  unless  over- 
come by  two  witnesses,  or  one  witness  and  circumstances 
equivalent  to  the  testimony  of  another  witness ;  but  where 
the  answer  sets  up  new  matter  not  responsive  to  the  bill,  it  is 
no  evidence  unless  defendant  prove  it.  So  when  the  bill 
charges  the  defendant  with  having  received  money  or  prop- 
erty, and  the  defendant  admits  its  receipt,  but  sets  up  that 
he  paid  it  away,  that  part  setting  up  the  payment  is  not 
evidence — he  must  prove  it. 

9.  That  when  Wellborn  answers  that  he  has  disposed  of 
money  or  property  of  his  wards  in  payment  of  debts  or  ex- 
penses in  educating  them,  the  answer  is  no  evidence,  but  he 
must  prove  it;  and  it  is  no  excuse  that  he  has  forgotten  it; 
he  was  bound  to  have  kept  accounts. 

10.  That  Wellborn  was  bound  to  so  cultivate  the  land  and 
employ  the  negroes  and  other  property  of  his  wards  as  would 
have  been  most  profitable  and  beneficial  to  them ;  and  he  i^ 

liable  for  the  annual  hire  of  the  negroes  not  employed  ou 

■ 

the  lands,  and  for  th^  rent  of  the  land  when  not  cultivated : 
and  that  it  is  no  excuse  that  he  has  forgotten  the  amounts  of 
hire  and  rents. 

11.  That  defendant  is  liable  for  the  price  of  Stephen,  sola 
in  1819,  and  Hetty  and  her  three  children,  sold  in  1821  or 
1898,  for  the  price  of  the  land  sold,  for  the  amount  he  sold 
^e  perishable  property  for  in  I826y  and  all  property  sokl, 
T^ted  or  hired  with  interest  at  8  per  cent  for  the  first  six 
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years^  and  then  compounded  every  six  years  up  to  the  pres- 
ent time.  This  charge  was  given  as  requested,  except  thai 
Ihe  Court  instructed  the  jury  to  compute  interest  at  7  per  cent 
after  1845.    • 

12.  That  if  the  jury  believe  that  there  was  any  fraud  ii 
•btaining  the  deed  for  the  land  in  Wilkes  county,  it  is  void; « 
and  as  defendant  admits  that  Mrs.  Rogers  was  then  under 
age,  it  is  voidable  as  to  her^  and  must  be  set  aside  and  defen- 
diant  held  liable  for  the  price  of  the  land  and  interest,  as 
above  stated. 

13.  That  when  the  defendant  undertook  to  have  a  divis- 
ion of  the  property  on  10th  April  1833,  it  was  his  duty  t9 
kave  apprised  his  wards  fully  of  their  rights,  by  exhibiting 
to  them,  in  writing  a  full  and  detailed  account  of  his  man- 
agement and  expenditures  of  their  estate  from  year  to  year, 
and  to  have  furnished  them  with  a  copy  of  the  will  of  their 
father,  and  had  them  advised  and  aided  in  the  settlement  and 
division  by  some  impartial  friend,  and  if  this  was  not  done 
and  Mrs.  Rogers  was  ignorant  of  her  rights,  or  was  deceived 
or  misled  by  her  confidence  in  defendant,  or  if  she  was  un- 
der the  age  of  21  years,  the  division  is  not  binding  on  ber 
nor  the  deed  then  executed  by  her ;  and  if  the  property  wa9 
then  in  his  hands,  the  deed  is  no  bar.  She  may  go  behind 
it 

14.  That  the  deed  of  gift,  dated  10th  April  1833,  if  the ' 
jury  believe  there  was  any  fraud  or  under  influence  in  pro* 
auring  it,  is  roid.  Or  if  they  believe  it  was  procured  by  defeat  ' 
4ant  while  the  relation  of  guardian  and  ward  existed^it  was 
a  breach  of  trust  on  his  part  and  he  is  bound  to  account  W 
Mrs.  Rogers  for  one  fourth  the  value  of  the  two  negroet  naflh 
ad  in  the  deed,  with  interest  Or  if  she  was  at  that  tiiiia  aa« 
der  age,  it  is  void  as  to  her,  and  defendant  must  acci^ui^  fgr 
Iheir  value,  with  interest  compounded  every  six  yeara. 

15th.  That  as  to  the  division  and  receipt  dated  SSdilM- 
•ember,  1838,  and  signed  by  Mrs.  Rogers;  {f  theyj(tn6jtir|} 
kelieve  that  Mrs.  Rogers,  although  over  il  years  6f  aga,*  wii 
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Eving  with  defeDdant,  and  her  property  was  under  his  con- 
trol and  management  up  to  the  time  of  her  marriage,  the 
relation  of  guardian  and  ward  still  continued,  then  the  set- 
flement  and  receipt  are  not  a  bar^  and  complainants  may  go 
behind  it,  and  open  the  settlement;  and  more  especially  can 
l^cy  dj  this,  if  she  was  not  at  the  time  fully  apprised  of  her 
rights,  by  an  exhibition  of  the  will  and  a  full  statement  in 
writing  of  the  accounts  of  defendant  as  executor;  or  if  there 
was  any  concealment,  fraud,  or  undue  influence  by  defend- 
ant 

16th.  That  the  statute  of  limitations  does  not  nm  against 
a  trust,  so  long  as  the  trust  exists,  and  although  it  begins  to 
mn  when  there  has  been  a  final  settlement  between  a  guar- 
dian and  ward,  and  the  ward's  property  has  left  the  care  and 
eontrol  of  the  guardian ;  yet  while  the  property  remains  in 
possession  of  the  guardian,  the  trust  continues,  and  the  sta- 
tute does  not  begin  to  rdn,  notwithstanding  a  settlement 
And  if  they  believe  that  Mrs.  Rogers'  legacy  remained  in 
defendant's  possession  up  to  the  time  of  her  mairiage  in 
1839,  and  she  has  been  d^feme  covert  ever  since,  the  statute  of 
limitation  has  never  begun  to  run  against  complainants. 

All  of  which  the  Court  charged  as  requested,  except  the 
Iburth,  which  was  modified  as  therein  stated.  And  to  all  of 
which  charges,  counsel  for  defendant  excepted. 

The  Court  further  charged  the  jury  that  the  bequest  of  the 
negro  Allen  to  Joseph  Gartrell,  made  him,  the  negro,  charge- 
able with  the  debt  due  to  Abram  Simons,  and  that  neither  the 
executrix  Rebecca  Oartrell,  nor  defendant  Wellborn  had 
a  right  to  pay  that  debt  out  of  the  residuary  estate. 

To  which  charge  defendant  excepted. 

Defendant's  counsel  then  requested  the  Court  to  charge  a« 
followf : 

-    l8t.  That  after  the  lapse  of  twenty  years  from  the  date  o 
a'Judgmentj  the  law  presumes  its  payment,  and  this  pre- 
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mmption,  in  concliisivey  unless  thpre  ia  evidence  to  rebut  it 
This  charge,  as  requested,  the  Court  gave. 

3d.  That  if  Mrs.  Rogers  was  over  21  years  of  age  when 
she  gave  her  receipt  in  full  to  defendant  on  the  28th  Decem- 
ber, 1838;  the  statute  of  limitations  began  to  run  against  bef 
from  that  time,  and  her  marriage  afterwards  did  not  stop  it, 
^nd  she  is  b^trred  after  the  lapse  of  13  or  H  years. 

Thi|3  charge  the  Court  refused  to  give,  afld  defendant  ex; 
cepted. 

3d  That  complainants,  by  their  amendments,  having 
chained  that  the  recitals  in  the  deeds  of  1832  and  1833,  and 
also  in  the  receipt  of  1838,  and  all  the  inducements  sel  njf 
by  defendant  as  leading  to  the  execution  of  said  papery  an 
fc^se,  wicked  and  fraudulent;  the  answer  alleging  the  tmt^ 
of  said  recitals  and  inducements  is  responsive  and  evideoce; 
and  must  be  overcome  by  two  witnesses,  or  one  witness  and 
circumstantial  evidence  equal  to  4he  testimony  of  another 
witness. 

The  amendment  having  also  alleged  that  defendant  co% 
cealed  from  Mrs.  Rogers  her  age,  and  her  interest  in  her  fafli- 
cr's  estate,  and  that  he  made  her  sign  said  deeds  and  receipi 
without  knov/ing  their  contents;  the  answer  denying t^ese 
allegations  is  responsive  and  evidence,  unless  overcome  bj( 
two  witnesses  or  one  witness  and  corroborating  circumstan- 
ees  equal  to  the  testimony  of  another  witness. 

This  request  the  Court  refused  to  charge  and  defendant 
excepted 

4th.  That  perjury,  fraud,  imposition,  and  badfaith^are  ndt 
to  be  presumed,  wifAout evidence,^specia\ly  after  maiijyeai| 
have  elapsed  since  the  events  occurred,  which  are  ci^^ll| 
question,  but  the  law  presumes  honesty  and  fairness. 

This  the  Court  charged. 

5th.  That  even  when  the  lapse  of  time  is  not  a  poriive 
bar  to  a  suit,  yet  that  Courts  of  Equity  regard  unf^vtrifirfHl 
the  assertion  of  a  claim,  where  a  party  ha«  nmftjwttit  ^ 
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eonsiderable  length  of  time,  before  resorfing  to  iheCouitTolr 
Vcdres«. 

This  ^as  charged  as  a  geiieral  rule,  but  that  trheii Thetis 
was  ignorance  or  disability,  there  might  be  an  eicnselbrtHe 
delay. 
,    To  which  defendant  eicejited. 

'^th.  That  undeir  the  will  of  Joseph  Gartrell,  sen'r^  the  fega- 
cy'to  Jefferson  and  Charles,  did  not  Tapse  on'the  "if^iitb  df 
Jefferson,  or  fall  into  the  residuary  estiatep 

This  the  Court  refused  to  charge,  and  dfefendant  excepted. 


lu     I 
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S.  T.  BAiLsr,  contra. 

•    ^  the  O&wrL^^MuHonAUi  J.,  delivering  the  opinioii. 

This  case  cfomes  up  on  errors  assigned  upon  the  rejection 
by  the  Court  of  Charles  G.  Gartrell's  depositions  offered  by 
the  defendanty  and  on  the  charge  of  the  Court  as  given,  and 
on  the  Court's  refusal  to  charge  as  requested.  The  bill  was 
^led  originally  against  Carlton  Wellborn  as  executor,  in  right 
ot  his  wife,  Rebecca  Gartrell,  of  the  last  will  and  testament 
,of  Joseph  Gartrell  deceased.  Charles  Gartrell  was  made  a 
party  defendant  by  amendment  of  the  bill.  The  testator  ap- 
pointed Abraham  Simons  his  executor  and  bis  wife  his  execu- 
trix. Simons  did  not  qualify.  The  wife  qualified  and  Well- 
born intermarried  with  the  executrix,  and  in  this  manner  be- 
.j^ame  executor  in  right  of  his  wife. 

[l.]  On   the  first  hearing  of  the  cause  a  verdict  was  ren- 

^dered  by  the  jury  in  favor  of  the  complainants.     Wellbora 

appealed,  but  his  co-defendant,  Gartrell,  did  not    On  the 

.4^l|l9al  trial,  Gartrell's  depositions  were  offered  in  evidence 

tby.the  defendant  and  the  Court  refused  to  admit  them*  Gaip- 

trell  not  having  appealed,  he  was  no  party  to  the  issue  to  be 
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•  fiiM,««d  was  in  no  raaBtNir  intertsted  in  tbe  #vMl«f  te 

suit  so  far  as  it  remained  yet  to  be  determined  This  Comit 
-  has  heM  ihat  a  witness  so  aitd^tod  is  compmmxi,  and  tha. 
'  judgment  of  the  Circuit  Conn  excluding  his  evidence  wiul 

be  reteis^. 
{fk}  It  w«s  okj«eted  that  the  delbndant  tiad  ttot  whom^ 

m  sUMd  Ike  lacts  he^pected  to  prove  by  the  wiitoeat;  Ikal 

his  answor  having  been  read  to  the  juTy^  his  evideaM  was 
^  helete  Ihem ;  and^that  he  baving^been  properly  a  party  da- 
«  Isiidai^t  t4  the  cause;,  and  an  appeal  having  baeo  enlaiady  ho 

aould  not  be  examined.  * 

•  Tb«  wimess  having  anawfred^and  Wasironi  answer  bav- 
«  isg  been  read  to  the  jury  in  the  hearing  of  the  Court,  iba 

presidii^  Jadge  was  thereby  informed  of  the  satwa  of  die 

proof  proposed  to  be  made  by  hira. 
[a]  His  answer  was  not  evidence  for  his  co-defendaaLaoA 

•U  it  had  baen^  at  the  time  hn  osade  it^  tha  deleadaai  had  tia 

rigbt/of  cross  examination,  nar  the  power  to  call  his  attte- 
*  lion  to  particular  facts,  and  being  no  party  to  the  fssue  aaw 

to  be  tried,  and  bis  interest  bring  in  no  manner  involred^  fha 
'  appellant  had  a  right  to  examine  him  and-  hivii  bim  lesli* 
'  asaof.  * 

The  error  assigned  on  the  charge  of  the  Court  in  rtjgarthta 

the  mode  of  calcnlating  interests  chargeable  against  Metfb- 

tors  is  in  nccordance  with  the  repeated  dedfttbbs  df  tbia 

Ooort  and  must  be  sustained.  '  .    - '  > 

The  alleged  'error  of  the  <;ourt  iti  the  ftllo#i«g  -Mslgb- 

ments  on  (he  charge  is- abandoned.  ''* 

1st  That  it  was  Wellborh'^  duty  to  make  retttraa^'bbd'Mi 

he  can  derive  no  benefit  (Vom  Ailing  to  do  so^  aitd  MsfMHil- 

ing  generally  that  he  can't  tell. 

8d.  That  it  is  the  duty  of  guardians  and  execufors  to  Imp 

and  render  annual  rsturna  '   ^ 

3d.  That  it  is  the  duty  of  a  guardian  or  taeeafor'td  aMIi* 

age  the  property  of  ib^r  i^iui  que  iru9is^  aMif  Ibr*  Ibair 

•■  I    ■•  ^  .'     ul 
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*  keftefil^  Mid  that  be  oaoaol  den?#.a  beutSd  ikne&om  l»lmii» 

4th.  Tbat  thii  will  of  Jooqph  Gartnell  appointed  Rebeco^ 

A  Itts  wife,  bift  eiocutrix  and  the  gaardiau  of  hia  childxeo^  mni 

ereaied  an  ezpre>8  trust  o^  them  and  their  prq^jr^and  if 

•  3fUit)Qm  OAiiia  loaffriafe  with  the  widow  toek  upon  himself 
.'^ActinMi^  he  wasbouiid  to  aooount  as  executor  aad  gfHtta 
V.  '  Aik  .That  it  was  the  duty  of  Wellborn  to  have  made  aoniv* 

,ml  JKlnrne  as  foardian  ^d  eaeoiUor  to  the  Coort  of  Ordiaa- 
'  .9y».aad  the  law  admits  of  no  excuse  and  the  exjienae  k  no 

axcoscL 

•  Otk.  Thai  the  returns  of  the  Ordinary  are  eridenoe  for  the 
'  liefeodant^  but  when,  in  his  answer^  he  sets  up  paymentt 

•  .sndexpenaesy  not  in  his  returns,  he  must  prove  them ;  his  aa- 

ewer  is  not  proof  without  evidence  in  support 
; .    3th.  That  what  is  responsive  to  the  bill  is  evidence  for  hirn^ 

until  overcome  with  evidence  equivalent  to  two  witneeses^ 

.^iH  when  ho  sets  up,  in  avoidance,  any  defence,  as  thai  he 

^Imis  received  money  or  property,  but  has  paid  it  away:  this  is 

.  nqt  evidence  for  him;  he  must  prpve  it 

(     8th.  That^  when  Mr.  Wellborn  answers,  that  he  has  paid 

away  money  or  property  of  his  ward  for  debts  and  in  their 
t.^teeaUoo,  but  has  kept  no  accounts,  and  has  forgotten ;  this 
,M.no  excuse,  he  was  bound  to  keep  accounts. 

•lb.  That  ti  was  the  duty  of  Mr.  Wellborn  so  to  employ 

the  property  of  his  wards  as  would,  be  mos(  profitable  and 
Jbenefidhd  to  them,  and  that  he  is  liable  for  the  hire  of  their 

segroes  and  the  rent  of  their  land,  ytthen  the  lands  were  not 
cultivated  by  their  slaves,  and  it  is  no  excuse  thai  as  he  has 
Jh^  no  accounts,  be  has  forgotten. 

lOth.  That  if  the  jury  believe  there  was  fraud  in  procnr- 
f-iltf  the  deed  from  his  wards  for  the  Wilkes  lands  to  himself, 

*  it  is  void,  and  as  he  admits,  Mrs.  Rogers  was  under  age,  it 
Jims  voidable  as  to  her. 

1  ItiK  That  when  Mr.  Wellborn  undertook  to  have  a  settle- 
snent  and  division  wi«h   his  wards,  touching  their  property 
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'Hind  his  gtrardiariship  and  bis  AecotbrtHip  on  Ate  loOi  of 

April/1833,  it  was  his  duty  to  have  apprised  them  ftillj  of  their 
'rights^  ty  exhibiting  to  thein'in  writing,  a  fHU  and  didlM 
Wotintof  his  tnatiagement  and  expenditures  of  their 'delate 
' fdom' year  to  year,  ahd  to  hkve fufhishe^ them  trithu  copy df 
^^eir  ftitblsr^  will  and  had  th^ein  adtfaedand  aidM  in  seMfe- 

hteht-^iad^dftrision  by  «)hi«  ithpartial  fHend;  aiid  thalifilib 
'was  not  d6ne,  lind  'Mrs.  Rbgers  wasigtiorant  of  her'rigiite  or 
^as  deceived  o^  misted  by  her  cbti|dence  in  the  tfefeflMait, 
^t  if  sheii^as  a  minor,  the  de^  of  ditisiottii  not  binding  M 

her,  nor  on  any  of  them,  if  their  property  was  atiU  iti'tts 
'^ands. 

As  the  above  assignments  of  error  are  not  itniat^bn  ta 

this  Court,  we  tirill  proceed  to  the  consideration  of  ^thtes^tUt 

« 

are. 
[4.]  It  is  assigned  as  error  that  the  Court  chaiged'  the  /nry, 

*  that  any  conveyance  made  by  Mrs.  Rogers,  when  underage, 

'is  void.    This  chiGlrge,  in  the  abstract,  is  too  brt>d^d,"and  as 

"appHcable  to  the  case  in  ivhich  it  was  given,  depends  enrfMy 
on  whether  it  was  against  the  interest  of  Mrs.  'Rogers,  lim 

*the  conveyance  or  conveyances  were  mad&  'The  deed 
of  the   twelfth    December,   1832,  conveying   the  (albd  Aa 

^Kertp's  creeic,  in  Wilkes  county,  by  the  chfldrbn  to' Ae 
executor,  expresses  a  c<!msidemtion  of  ten  delhtrs,  and'tftat 

^thei  full  consideration  and  value  was  allowed  to  UMm  j^tly 
and  severally  in  the  dlstiribntion  and  division  of  ibe  Mf^Mta 
and  other  property  of  Joseph  Gartrell,  deceased,  wliieh^Mli 
been  paid  and  allowed  to  thenf.  In  his  ahswier,  the*  fltrthiil 
ant  says,  that  the  said  de6d*was  made  to  htm  to  enabte  ll% 
to  sell  and  convey  the  lands  and  reimburse  fahnself  in  dcMs 
and  expenses  Incurred  as  executor.    If  the  estate  had  the  en- 

'  tire  benefit  of  this  sale,  and  the  land  was  sold  for  its  value; 
and  by  that  means  other  property  was  saved  lo  the  l^atetfi, 
quite  as  valuable  to  them  as  the  land  would  have  been,^^^^ 
must  have  been  disposed  of  to  defray  the  earpeiiMs  ttd-pfty 

the  debts  referred  to,  the  infants  were  not  injutedf  }ry  tMIr 
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deed  and  it  cannot  be  airoided.  This  depends  on  the  proofs 
in  the  case.  Executors  should  always  proceed  legally^  and 
obtam  orders  for  sale  of  property  when  the  will  does  not  . 
edited  ot  authorise  it^  and  sell  strictly  in  conformity  to  law. 
In  such  cases,  when  the  sale  is  without  fraud,  he  is  liable  for 
the  price  bid  at  the  sale  only,  when  he  assumes  the  respon- 
^ribflity  to  sell  without  the  sanction  of  the  Court;  he  is  bound 
K»  show  the  necessity  for  the  sale,  and  account  for  the  value 
-<rf  flie  property,  whether  it  sells,  for  it  or  not.  This,  it  is  true, 
be  may  prove  from  the  circumstances  of  the  case,  but  the 
jury  should  be  satined.  There  can  be  no  pretext  for  saying 
that  the  couveyance  of  the  two  negroes  to  the  executor's 
ehildrdn,  was  to  the  interest  of  the  parties  making  it,  and  the 
«xecut»r  ought  not  to  liave  recognized  it  as  an  instrument 
■conveying  the  property,  and  he  is  as  much  liable  to  those  who 
were  under  age  when  it  was  made,  as  if  it  had  never  been 
executed. 

[5.}  The  Court  charged  the  jury  that  the  legacy  to  John 
Oartrell  lapsed  on  his  death  without  heirs,  and  that  Mrs.  Ro- 
gers was  entitled  to  one-fifth  of  it  John  Gartrell  survived 
the  testator  eleven  years  or  thereabouts,  and  had  received  his 
legacy.  Upon  his  death  intestate,  his  estate  having  vested  in 
right  and  possession,  descended  to  his  heirs  at  law,  and  did 
not  fkll  into  the  residuum  of  his  deceased  father's  estate.  It 
is  urged  that  the  Court  simply  mistook  the  name  of  John  for 
Jefferson,  whose  legacy  unquestionably  did  lapse,  he  having 
4ied  before  the  testator,  but  it  was  a  mistake  calculated  to 
mislead  the  jury,  and  to  induce  them  to  decree  against  the 
defendant,  one-fifth  of  the  value  of  John's  estate.  They 
were  told  that  the  complainants  were  entitled  to  it. 

[6.]  The  Court  charged  the  jury,  that  when  there  is  awill^ 
it  is  the  law  of  the  executor's  duty,  unless  otherwise  directed 
by  a  Court  of  Chancery.  The  Act  of  1829,  giving  the  Court 
of  Ordinary  power  and  jurisdiction  to  order  the  sale  of  any 
part  of  a  testator's  estate,  when  it  shall  appear  to  be  the  in- 
terest of  the  estate  that  it  should  be  sold,  clothes  the  Court 
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of  Ordinary,  to  that  extent,  with  all  the  powers  of  a  Court  of 
Chancery,  but  that  Act  having  been  passed  long  since  the 
Court  of  Ordinary  passed  an  order  of  sale  of  some  of  the 
property  of  this  estate,  can  have  no  application*  My  breth- 
ren, however,  think,  in  which  opinion  I  do  not  concur,  that 
the  Court  of  Ordinary  had  jurisdiction  to  order  the  sale  UJi- 
d^  the  Act  of  1805. 

[7.]  Exception  is  taken  to  the  Courtis  ch&rge  to  the  jury, 
that  if  the  executor  and  guardian  omit  to  keep  annual  ac- 
counts and  make  annual  returns,  they  areheldto^rxcZ/ira^ 
that  they  have  done  their  duty,  touching  the  trust  property 
and  that  it  is  not  enough  for  tbem  to  answer  to  a  bill  that 
they  have  done  their  duty,  but  they  must  prove  it,  and  prove 
how  and  in  what  manner.  Whether  this  charge  be  correct^ 
depends  on  the  construction  placed  on  the  terms,  "strict 
proof,**  used  by  the  Courr.  The  failure  of  an  executor  or 
guardian  to  make  returns  according  to  law,  is  an  omission 
of  duty,  and  therefore  a  breach  of  trust,  and  throws  upon 
him  the  burden  of  making  such  proof  as  shall  be  satisfacto- 
)ry  to  the  Court  and  jury,  that  he  has  discharged  his  trust  in 
regard  to  the  property  with  fidelity.  He  must  establish  it 
by  proof,  and  his  answer  is  not  to  be  regarded  except,  whw 
according  to  law,  it  may  be  evidence  for  him,  and  then  such 
weight  may  be  given  to  it  as  it  may  be  entitled  to.  The  Court 
and  jury  will  examine  the  whole  case,  the  embarrasfirmeuts 
surrounding  the  executor  on  one  hand,  and  on  the  other  his 
management  of  the  property,  and  the  necessary  charges  u|^ 
on  it,  and  render  a  decree  according  to  the  justice  and  equi^. 
of  the  cause. 

The  defendant  is  bound  to  account  for  the  price  of  Stepham, 
and  of  Hetty  and  her  children,  and  of  the  land,  and  if  he 
4oes  not  adduce  evidence  satisfactory  to  the  Jury  that  he  ap- 
plied the  proceeds  of  the  sales  to  the  payment  of  the  debts^ 
and  liabilities'of  testator^s  estate,  he  must  account  in  the  man- 
ner hereinbefore  stated,  and  according  to  the  charge  of  the^ 
Coutt. 
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[8.]  The  Court  charged  the  jury,  that  "  if  they  believe 
Mrs.  Rogers  signed  the  instrument  called  a  receipt  and  set- 
tlement, and  dated  on  the  28th  December,  1839,  just  before 
her  marriage  and  after  she  was  twenty-one  years  of  age,  but 
while  she  and  her  property  were  still  under  Wellborn's  con- 
trol and  management,  and  while  the  relation  of  guardian 
and  ward  still  continued  between  them,  that  receipt  and  set* 
dement  are  no  bar,  but  she  may  go  behind  them  and  open 
the  settlement,  more  especially  if  she  was  not,  at  the  making 
of  that  receipt  and  settlement,  fuHy  apprised  of  her  right  by 
an  exhibition  of  the  will  of  her  father,  and  a  statement  in 
writing  of  his  acts,  as  executor  and  guardian  ;  or  if  there  was 
any  fraud  or  concealment,,  or  undue  influence  exercised 
by  the  defendant."  This  charge  is  excepted  to,  but  it  is  in 
the  main  right  Afthough  the  actual  relation  of  guardian 
and  ward  ceased,  on  Mrs.  Rogers  attaining  the  age  of  eigh- 
teen, yet  if  she  and  her  property  remained  with  the  defend- 
ant, and  he  managed  and  controlled  both,  she  relying  im- 
plicitly on  his  rectitude  in  the  management,  up  to  the  time 
of  her  giving  the  receipt,  although  she  had  long  passed  the 
age  of  twenty-one  years,  the  presumed  influence  arising  du- 
ring the  existence  of  the  relation  will  be  considered  as  oper- 
ating at  the  time,  especially  if  the  setllement  was  made  ex- 
clusively on  the  exparce  statement  of  the  executor.  This 
was  a  settlement  bet  ween  executor  and  legatee,  but  that  under 
its  circumstances  does  not  vary  the  case.  He  had  married 
the  testamentary  guardian,  and  if  he  had  no  legal  right  to 
assume  the  position  of  his  wife  in  that  character,  he  did  it 
in  fact  and  acquired  all  the  influence  of  the  actual  relation, 
and  perhaps  more,  from  his  stepping  into  the  place  of  her 
father,  wliich  seems  to  have  continued,  without  the  slightest 
abatement,  down  to  the  period  of  the  settlement,  the  giving 
of  the  receipt,  and  to  the  marriage  which  took  placo  a  few 
days  after.  The  receipt  and  settlement  thus  given  and  made 
are  no  bar  to  the  opening  of  the  account. 

[9.)  The  Court  further  charged  the  jury,  that  "the  statute 
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of  limitations  does  not  run  against  a  trust,  so  long  as  the 
trust  exists,  and  although  it  begins  to  run  when  there  has 
been  a  final  settlement  by  a  guardian,  with  his  ward  and  the 
ward  and  his  property  have  left  the  care  and  control  of  his 
guardian^  yet  so  long  as  the  property  remaius  in  the  posses- 
sion of  the  guardian  the  trust  continues,  and  the  statute  does 

* 

not  begin  to  run,  notwithstanding  any  settlement,  so  that  if 
the  jury  believe,  Mrs.  Rogers'  legacy  remained  in  Mr.  Wel- 
born's  possession  up  to  the  time  of  hjsr  marriage  in  1839, 
and  she  has  been  a  feme  covert  ever  since,  the  statute  of 
limitations  has  never  yet  begun  to  run  against  the  complain- 
ants, for  she  is  the  meritorious  cause  of  the  suit,  and  it  would 
survive  to  her  in  case  of  Mr.  Roger's  death."    This  charge  is 
excepted  to.   It  has  been  held  with  strong  reason  and  on  sound 
principle  that  an  '^  unbroken  continuance  of  a  guardian's 
management  of  his  ward's  property,  after  the  ward  has  at- 
tained majority,  is,  in  effect,  a  continuance  of  the  guardian- 
ship as  to  the  property;  and  between  the  same  parties,  the 
same  principles  must  be  applied  to  the  accounts  subsequent, 
as  to  the  accounts  during  the  period  of  minority.    And  this 
jealous  watchfulness  of  transactions,  which,  from  the  rela- 
tion between  the  parties,  are  so  open  to  fraud,  has  been  ex- 
fti^nded,  when  all  accounts  relative  to  the  guardianship,  were 
I  previously  settled  and  the  connection  was  at  an  end ;  but  the 
.  transaction   impeached,  appeared  to  have  grown  out  of  the 
1  former  relation."  Mellish  vs;  Mellish,  1  Si.  Situ  145 ;  Morgan 
.vs.  Morgauy  1  Jifkins  488 ;  Goddardvs.  Carlisle^  9  Price  183; 
>  Wright  vs.  Proud,  13  P^esey  138;  fFoodvs.  Downs  18  Te- 
s^  IZT;  Revet  vs.  Harvey  1  Sim.  and  Stu.  507.    This  doc- 
trine applies  to  transactions  between  the  parties,  and  goes  to 
:  the  extent,that  they  may  be  enquired  into,  notwithstanding 
a  settlement ibr  the  same  causes,  and  under  like  circumstan- 
<  ces  that  settle^nents  between  trustees  and  cestui  que  trust 
may  be  enquired  into.    The  whole  matter  may  be  opened  and 
r  the  accountslooJcedinto,when  the  circumstances  show  undue 
influence,  impropjir  interference,  fraud  or  the  like.    If  there 
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has  been  a  settlement  and  a  receipt  given,  that  fixes  a  point 
from  which  the  statute  begins  to  run,  and  puts  an  end  to  that 
technical  kind  of  trust,  against  which  the  statute  of  limita- 
tions is  not  a  bar.  But  if  the  settlement  is  made  between 
trustee  and  cestui  que  trusty  the  former  from  his  peculiar  re- 
lation to  the  latter,  being  presumed  to  have*  a  decided  influ- 
ence over  her,  without  exhibiting  his  accounts,  that  alone 
throws  a  suspicion  upon  the  transaction,  and  the  cestui  que 
trust  may  at  any  time  within  the  statutory  bar  institute  suit 
and  have  the  settlement  examined  into.  If  a  fraud  be  dis- 
covered in  the  settlement,  the  statute  does  not  begin  to  run 
until  the  fraud  is  discovered,  if  the  party  labors  under  no 
disability,  and  is  not  in  laches. 

[10.]  If  the  cestui  que  trust  be  h/eme  sole,  and  marry  af- 
ter the  settlement  before  the  discovery  of  the  fraud,  the  sta- 
tute does  not  run  against  her  during  the  coverture. 

[li.]  If  the  actual  trust  be  terminated,  but  the  trustee  con- 
tinues to  exercise  the  same  control  of  the  property  and  influ- 
ence over  the  person,  that  he  had  during  its  existence,  so  as 
to  retain  power  or  sway  over  the  will  of  his  former  cestui 
que  trusty  and  stifle  enquiry  into  his  conduct,  that  will  pre- 
vent the  running  of  the  statue.  l*he  connection  must  be  so 
wholly  at  an  end,  as  to  indicate  that  the  cestui  que  trust  is 
no  longer  controlled  by  the  influence  which  prevailed  during 
the  existence  of  the  relation.  If  for  any  cause  the  statute  of 
limitations  does  not  begin  to  run  against  a/eme  sole,  and  she 
marries,  it  remains  suspended  during  her  coverture. 

[12.]  The  Court  further  charged  the  jury  that  "the  bequest 
of  the  negro  Allen  to  Joseph  Gartrell,  made  the  said  Allen 
chargeable  with  the  debt  of  Abram  Simons,  and  that  the 
executrix,  Rebecca  Gartrell  and  defendant  Gartiiell  had  no 
right  to  pay  the  debt  out  of  the  residuary  estate.'*  Error  is 
assigned  on  this  charge.  The  testator  bequeathed  certain 
land  and  negroes  to  his  son  Joseph  Gartrell,  and  added,  ^  and 
also  Allen,  when  I  pay  captain  A.  Simons  what  1  owe  him.'' 
The  debt  to  Simons  was  to  be  paid.    When  "  I  pay,"  is  tb^ 
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language  of  the  testator.  When  his  estate  should  pay  that 
debt,  and  not  before,  Allen  was  to  become  llie  pro|>erty  of  hift 
son  Joseph,  He  should  remain  and  work  or  be  hired,  and 
contribute  the  proceeds  of  his  hire  and  labor  uwards  the 
payment  of  the  debt,  before  he  should  become  the  property 
of  his  son  Joseph.  He  was  not  chargeable  otherwise  with 
the  payment  of  the  debt. 

What  we  have  already  said  in  reference  to  the  matter  of 
the  second  request  made  of  the  Court,  to  charge  the  jury  by 
defendant's  counsel,  is  perhaps  sufficient.  If  the  influence 
acquired  by  Wellborn  over  Mrs.  Rogers  in  his  character  of 
guardian  continued  down  to  the  period  of  her  marriage^soas 
to  repress  all  apprehension,  on  her  part,  of  fraud  in  the  settle- 
ment, the  saving  in  the  statute  did  not  begin  to  run,  and  af- 
ter marriage  the  statute  protected  her  from  its  operation. 

The  third  request  of  the  defendant's  counsel  made  of  the 
Court  to  charge  as  to  the  effect  of  his  answer  as  evidence  in 
the  particulars  specified  was  a  legal  request,  and  it  ought  to 
have  been  given  as  asked.  It  would  have  been  the  duty  of 
the  jury,  after  giving  due  effect  to  the  answer,  to  have  looked 
through  the  whole  case,  and  to  have  ascertained  from  the 
evidence  before  them,  whether  it  was  overcome  in  these  par- 
ticulars. 

We  have  gone  through  the  case  and  considered  all  the 
errors  assigned,  which  were  insisted  on  in  this  Court  and  our 
judgment  is  that  the  judgment  of  the  Court  below  most  be 
reversed,  and  a  new  trial  ordered. 

Judgment  reyersed. 
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JfissE  Sanderlin  and  William  Sanderlik^  administrators  of 
tHenry  Sanderlin,  deceased,  plaintifs  in  error,  vs.  Sarah  E. 
Sanderlin  et  al.  defendants  in  error. 

[1.]  his  not  proper,  that  a  questiou  to  a  witneaa,  should  assume  that  he  has 
made  a  statement  which,  he  says,  he  has  not  made. 

[2.]  A  slave  passed  from  the  father  to  the  son,  on  the  marriage  of  the  son,  tlie 
question  was,  whether  the  slare  »o  passed  as  a  gifiy  or  as  a  loan.  The  ftt^er 
had  said,  a  month  before  the  marriage,  that  he  intended  to  give  the  •on  the 
slave.  ' 

HMj  that  evidence  of  this  saying  was  admissible  against  the  father. 

[a]  A  bill  contained  a  statement  that  H.  S.  died  "seized"  of  a  certain  slave.  The  an- 
swer said  that  H.  8.  and  J.  S.  called  on  the  defendant  to  bear  witneM  Aat 
H.S.  held  the  slave  as  a  loan. 

IJeldy  that  this  was  rtsponsive. 

X4.]  An  admission  that  a  giA  of  a  slave  has  been  cancelled,  '\»  that  from  which 
a  jury  i»  aM/Aori^e^^  though  not  hound^  to  infer  a  dflivry  back  of  the  slave. 

In  Equity  from  Randolph  county.  Tried  before  Judge 
KiDDoo,  at  May  adjourned  term,  1857. 

Sarah  Sanderlin  and  others,  as  heirs  and  distributees  of  Hen- 
ry Sanderlin,  deed.,  filed  this  bill  against  Jesse  and  William 
Sanderlin,  administrators  of  said  deceased,  to  compel  them  to 
account  for  a  negro  man  named  Elias,  which  complainants 
alleged  belonged  to  the  estate  of  intestate. 

It  appeared  that  Jesse  Sandlin,  one  of  the  defendants,  was 
the  father  of  deceased.  That  Jesse,  before  the  marriage  of 
his  son  Henry,  owned  the  boy  Elias ;  that  shortly  after  the 
marriage  of  his  son,  which  occurred  about  the  first  of  Janu« 
ary,  1847,  the  father  gave  the  boy  to  his  son,  or  permitted 
him  to  go  into  his  possession,  where  he  remained  until  Hen« 
ry's  death,  about  the  last  of  1851. 

After  Henry's  death,  his  father  took  possession  of  the  fte- 
gro,  claiming  him  as  his  own,  and  alleging  that  he  had  oiily 
loaned  him  to  his  son,  and  that  if  he  had  in  the  first  instance 
given  the  boy  to  Henry,  that  afterwards  it  was  agreed  between 
them  that  he  should  hold  him  as  a  loan,  and  not  as  a  gift. 


164  SUPREME  COURT  OF  GBQBWA. 

SaadsrliB  Ae  Saailerlin,  adm'n,  n.  SandsrUii  et  sL 

The  question  was,  whether  the  negro  was  held  by  Henry 
Sanderlin,  in  his  lifetime,  as  a  gift,  or  a  loan  from  his  father. 

The  first  witness  examined  for  complainants  was  Is&iah. 
Holmes,  the  father  of  Mrs.  Sanderlin,«ho  testified  that  in  the 
spring  of  1847,  Jesse  Sanderlin  told  him,  that  he  had  gives 
Elias  to  Henry,  and  Bob  to  William,  and  had  charged  each 
fSOOi  That  Henry  married  the  daughter  of  witness  in  De- 
•Mober,  1846.  They  went  to  house-keeping  the  latter  part 
of  January,  1847.  The  negro  Elias  went  into  Henry's  pos- 
session in  February  or  first  of  March,  1847,  and  remained 
there  until  Henry's  death,  in  December,  18S1.  Negro  worth 
#1800,  annual  hiretl''>0. 

1.  Complainant  then  proposed  to  prove  by  the  witness  the 
amount  of  property  owned  by  Jesse  Sanderlin.  The  defendant 
ol^ected  to  the  question;  objection  overruled,  and  defendant 
excepted. 

S.  Before  the  cross  examination  this  witness  was  askedby 
defendant's  counsel,  "  If  he  had  not  told  James  Newton,  at 
the  April  term  of  the  Superior  Court,  thai 
Johnson,  after  the  death  of  Henry  Sande 
Elias  did  notbelongtowitness,nortoSara] 
never  had,  but  belonged  to  Jesse  Sanderlin, 
it  all  the  time,  for  Jesse  Sanderlin  paid  lu 
which  question  witness  answered.  No.    E 
then  proposed  to  ask  witness  "that  if  he  h 
Newton  such  things,  had  not  he,  witnes 
To  this  question  complainants'  counsel  ob 
sustained  the  objection,  and  thisiulingconstitutes  the  ground 
ef  defendants'  Sd  exception. 

3.  The  counsel  for  defendant  then  asked  the  witness  how 
much  property  he,  witness,  was  worth  or  owned.  Counsel 
for  complainant  objected.  The  Courtsustained  the  objection 
and  defendants  excepted. 

4.  LewisSanderlin,  examined  on  the  part  of  complainants^ 
testified  that  about  a  month  or  two  before  the  marriage  of  Hen- 
ry Sanderlin,  Jesse  Sanderlin,  his  father,  tt^d  him  (witness)  that* 
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Henry  was  going  to  marry  Miss  Holmes^  and  when  he  mar- 
ried he  intended  to  let  him  have  Elias.  Counsel  for  defend- 
ant objected  to  complainant's  proving  the  intention  of  Jesse 
Sanderlin  a  month  or  two  before  the  marriage  of  his  son.  The 
Court  overruled  the  objection  and  defendant  excepted. 

I.  After  the  testimony  was  closed,  the  Court,  amongst  oth- 
er things,  charged  the  jury  that  if  the  negro  was  a  gift,  then 
the  father  had  no  more  right  to  the  property  than  a  stranger. 
He  might,  for  a  valuable  consideration,  buy  him  back  and 
then  give  or  loan  him  at  pleasure.  But  a  mere  agreement 
after  the  gift,  that  it  should  thenceforth  be  considered  a  loao 
and  not  a  gift,  without  a  consideration  or  change  of  possession, 
would  not  pass  the  title  back  from  the  s«n  to  the  father,  es- 
pecially if  done  to  avoid  the  payment  of  the  son's  debts.  In 
such  a  state  of  facts  the  presumption  would  be  that  the  trans^ 
action  was  not  bonafide^  and  therefore  a  nullity. 

The  Court  was  requested  to  charge  the^  jury  as  to  the  re- 
spoMsive  character  of  a  certain  part  of  defendant's  (William 
Sanderlin)  answer.  The  allegation  of  the  bill  was  that  Henry 
Sanderlin  died  seized  and  possessed  of  Klias  (ts  his  ownrighi 
and  property.  Defendant  answered  that  ^'he  died  possessed 
of  the  negro,  but  not  as  his  own  right  and  property ;  the  ne- 
gro was  the  property  of  Jesse  Sanderlin,  and  that  he,  defendant 
had  been  called  on  by  Jesse  and  Henry  Sanderlin  to  witness 
that  the  negro  was  a  loan  and  not  a  gift."  The  Court  held 
and  instructed  the  jury  that  the  first  part  of  this  answer  was 
responsive  to  the  bill ;  the  latter  part  was  not  To  this  charge 
and  instruction  defendant's  counsel  excepted. 

6.  Defendant's  counsel  requested  the  Court  to  charge  the 

j^iry, 

1st.  That  in  equity  cases  it  requires  the  evidence  of  two 
witnesses,  or  one  witness  and  corroborating  circumstances  to 
overthrow  the  answer  of  defendant. 

2d.  That  corroborating  circumstances  alone  will  not  over- 
come the  answer,  but  it  must  be  taken  as  true  unless  it  is  dis- 
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proved  by  two  witnesses,  or  by  one  witness  and  corroborafitig 
circumstances. 

3d.  That  whatever  is  contained  in  the  answer  is  evideMe, 
if  it  is  responsive  to  the  bill,  or  in  explanation  of  what  is  re- 
sponsive thereto. 

4th,  If  the  negro  went  into  possession  of  the  son  as  a  loan 
it  remained  a  loan  unless  it  was  afterwards  changed  by  the 
parties. 

5th.  If  the  jury,  from  all  the  evidence,  believe  it  was  in- 
tended as  a  loan,  and  so  understood  by  the  parties,  then  they 
must  find  for  the  defendants. 

6th.  The  Court,  after  reading  over  each  of  the  above 
charges,  at  the  end  of  each,  remarked,  *' Yes,  gentlemen  that 
is  1^,"  without  any  other  or  further  charge,  or  remark. 
And  to  this  manner  of  charging,  defendant  excepted. 

7th.  Defendants  counsel  then  requested  the  Court  to  charge 
the  jury,  that  if  the  negro  went  into  the  possession  of  the  son 
as  a  gift,  and  ths  father  and  son  afterwards  rescinded  the  gift 
and  agreed  to  make  it  a  loan,  then  it  became  a  loan,  and  no 
other  person  had  a  right  to  interfere  with  it,  which  charge  the 
Court  refused  to  give,  and  defendant  excepted. 

Defendant  further  requested  the  Court  to  charge  the  jury, 
that  if  the  jury  should  even  believe  that  the  negro  was  a  gi& 
in  the  first  instance,  still  if  the  parties  agreed  that  it  should 
be  changed,  and  the  defendant  took  back  the  negro  and  let 
his  son  have  it  as  a  loan,  and  if  the  son  consented  to  this  for 
Che  purpose  of  benefitting  himself,  either  by  thus  running  no 
risk  of  the  negro's  dying,  or  for  any  other  valuable  condder- 
ation,  that  he  had  a  right  to  make  the  change,  and  he  thereby 
parted  with  the  tide,  which  charge  the  Court  refused  to  give 
and  defendant  excepted. 

DouoLAss  Sl  Douglass,  and  Tucker  &  Beall',  for  plaintifi 
in  error. 

PAaxnrs,  Babbt,  HoM)  ti  Rosmsoir,  eonita. 


AfACON,  JANUARY  TERM,  1858.  587 


Sanderlin  6c  S«nderlin,  adm>s,  y«.  Sanderlin  et  al. 


Bt/  the  Cpurt, — Bexnino,  J.  delivering  the  opiniou. 

Did  Henry  Sanderlin,  on  his  marriage,  receive  the  slave 
from  his  father,  Jesse  Sanderlin,  as  a  gift,  or  as  a  loan  ?  If,  as 
a  gift,  was  the  gift  cancelled  and  the  slave  given  back  to  the 
father  ? 

These  are  the  two  main  questions  in  this  case. 

The  Court  allowed  the  "complainants  to  prove  the  value 
and  kind  of  groperty  of  Jesse  Sanderlin.''  The  first  excep- 
tion is  to  this  decision. 

Is  the  fact,  that  a  man  was  able  to  do  a  thing  which,  he 
perhaps,  ought  to  have  done,  evidence  that  he  did  it  ?  Doubt- 
ful, certainly. 

Judge  McDonald  is  clear,  that  the  Court  erred  in  this  de- 
cision, and  the  other  two  members  of  the  Court  are  not  pre- 
pared to  say,  that  he  is  wrong  in  that  opinion.  They  are 
clear  that  there  were  errors  on  other  points,  and  that  makes 
it  the  less  necessary,  that  they  should  express  a  more  decided 
opinion  on  this  point. 

The  second  exception  is  thus  stated  :  "That  the  Court  err- 
ed in  refusing  defendant's  counsel  to  ask  witness,  Josiah 
Holmes,  if  he  told  the  truth  when  he  told  William  Johnson 
that  the  negro  did  not  belong  to  him,  witness,  nor  to  Sarah 
E.  Sanderlin,  nor  never  did,  but  belonged  to  Jesse  Sanderlin, 
and  that  he  had  known  it  all  the  time,  for  that  Jesse  Sander- 
lin had,  all  the  time,  paid  taxes  on  him." 

[l.]  It  is  assumed  in  this  question  that  the  witness  had 
told  Johnson  a  particular  thing.  The  witness  had  denied 
tfitling  Johnson  that  thing.  This,  therefore,  was  an  assump- 
tion which  the  counsel  asking  leave  to  put  the  question,  was 
not  authorized  to  make.  It  was  right  in  the  Court,  therefore, 
to  refuse  leave  to  put  the  question. 

The  second  exception  then  is  not  good. 

The  same  is  true  of  the  third.  The  quantity  of  property 
owned  by  Holmes,  though  he  Was  Mrs.  Sanderlin's  father, 
could  not  possibly  have  any  bearing  on  either  of  the  issues. 
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One  of  the  questions  being,  whether  the  slave  passed  from 
Jesse  Sanderlin,  the  father,  to  Henry  Sanderlin,the  son,  as  a 
gift,  or  as  a  loan,  the  intentions  of  Jesse,  existing  even  so  long 
as  a  month  before  the  time  when  the  slave  did  so  pass, were 
entitled  to  some  respect  And  if  they  were  entitled  to  aajr 
respect,  however  small,  evidence  of  them  was  admissible 

There  is  nothing,  then,  in  the  fourth  exception. 

The  bill  states  that  Henty  Sanderlin  died  ^seized  and  pos- 
sessed, as  of  his  own  right,''  of  ^  a  man  slave  named  Elias,^ 
^which  slave  had  been  in  the  possession  and%inder  the  con- 
trol of  said  Henry  for  more  than  four  years  immediately  pre- 
ceding bis  death,  as  of  his  own  right  and  property." 

This  statement  amounts  to  saying  that  Henry  Sanderlin 
beld  the  slave  as  his  own  property,  and  not  as  a  loan  from 
anybody. 

A  part  of  the  atiswer  of  Wm.  Sanderlin  is  in  these  words, 
^that  he  (Wm.  Sanderlin)  was  called  upon  by  Jesse  Sander- 
lin, the  father  of  said  Henry  Sanderlin  deceased,  and  the  said 
Henry,  to  witness  that  said  boy  Elias  was  only  loaned  to  the 
said  Henry,  deceased,  and  not  given  to  him." 

This  part  of  his  answer  the  Court  held  not  to  beresponsire 
to  the  statement  aforesaid,  in  the  bill  Two  of  us.  Judge 
Lumpkin  and  myself,  think  that  it  was. 

[3.]  The  answer  to  a  bill  has  lo  be  upon  the  **i^fomuUion^^ 
as  well  as  upon  the  kno\^ledge,  remembrance  and  belief,  of 
the  party  answering.  He,  therefore,  is  directly  called  on  to 
state  what  his  ^information"  is. 

The  Court  refused  to  charge  the  following  request : 

'^If  the  negro  went  into  the  possession  of  the  son  as  a  gift, 
and  the  father  and  son  afterwards  rescinded  that  gift  tad 
agreed  to  make  it  a  loan,  then  it  became  a  loan,  and  so  re- 
mained, and  no  other  person  has  a  right  to  interfere  with 

it," 

Was  there  any  evidence  to  authorize  this  request  ?  Ja^ 
McDonald  thinks  that  there  was  not  Judge  Lumpkin  and 
myself  think  that  there  was.  • 
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Hay,  a  witness  of  the  complainants,  testified  that  he  heard 
Jesse  Sanderlin  say  that  he  '^had  let  Wjfn.  Sanderlin  hare 
Bob/  and  charged  him  to  him  at  five  hundred  dollars,  and 
had  let  Henry  have  Elias,  intending  to  charge  him  in  the 
same  way,but  neglected  to  do  it :  afterwards  finding  the  boys  in 
debt,  and  fearing  they  might  get  into  difficulties,  he  proposed 
to  let  them  have  the  negroes  as  a  loan.  Henry  hesitated  a, 
moment  and  then  said  he  would  do  it,  that  he  believed  he 
would  rather  take  him  that  way,  for  if  the  negro  died  he 
would  not  lose  him." 

This  amounts  to  a  statement  by  Jesse  Sanderlin,  that  the 
gift  had  been  rescinded,  and  in  its  place  a  loan  of  the  negro 
substituted. 

And  such  a  statement  is,  in  the  opinion  of  Judge  Lcimpkiti 
and  myself,  sufficient  to  authorize  a  jury  to  infer  that  evefy 
thing  took  place  necessary  to  make  the  rescision  and  substi- 
tution good;  and  therefore^  sufficient  to  authorize  a  jury  to  in- 
fer that  a  delivery,  (either  actual  or  symbolical)  of  the  negro, 
by  the  son  to  the  £Etther,  and  a  redelivery  by  the  father  to  the 
son,  took  place.  True,  we  two  do  not  think  that  a  jury  would 
be  bound  to  infer  this,  but  merely  that  they  might  do  so. 
And  certainly  a  jury  ought  not  to  do  so  if  the  other  evidence 
was  such  as  to  satisfy  them  that  the  inference  could  not  be 
made.    These  are  questions  for  the  jury. 

Bat  if  the  statement  amounted  to  this  much,  it  was  suffi- 
cient to  authorize  this  request*  The  Court,  then,  in  the  opin- 
ion of  Judge  Lumpkin  and  myself,  ought  to  have  chained  the 
request. 

The  rest  of  the  Court's  charge  needs  but  a  single  remark. 
The  contest  in  the  case  was  between  the  father,  and  the  rep- 
resentatives of  the  son,  not  between  the  father  and  creditors 
of  the  son.  Therefore,  it  was  quite  immaterial,  whether  the 
cancellation  between  father  and  son,  if  there  was  a  cancella- 
tion, was  made  to  defraud  the  son's  creditors  or  not. 

New  trial  ordered.    . 
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McDonald  J.,  dissenting. 

When  a  gift  is  perfected  by  the  delivery  of  the  property  to 
the  donee,  in  order  to  convert  the  gift  into  a  loan,  the  proper- 
ty must  be  revested  in  the  donee,  for  by  the  gift  the  title  pass- 
ed from  him.  To  do  this  there  must  be  either  a  conveyance 
in  writing,  or  an  actual  or  symbolical  delivery  of  the  proper- 
ty, and  there  being  no  evidence  of  either  in  this  case,  the 
presiding  Judge  ought  not  to  have  given  the  charge,  on  that 
point,  as  requested  by  the  defendant's  counsel. 

The  property  remained  in  the  possession  of  the  donee  down 
to  his  death,  if  indeed  there  was  a  gift;  and  there  having  been 
no  conveyance  or  redelivery  of  the  property  to  the  original 
donor,  to  consummate  a  gift  from  Henry  Sandertin  to  Jesse 
Santtexlin,  the  charge  ought  not  to  have  been  given. 

If  the  property  had  returned  to  the  possession  of  the  donor 
and  had  remained  with  him,  the  admissions  of  the  donee  that 
the  gift  had  been  cancelled,  made  while  the  property  was  in 
the  possession  of  the  original  donor,  would  have  been  ad- 
mifisibla 


Chaiojbs  Clbghorn,  et  al.,  plaintiffs  in  error,  vs.  Wh^uamH: 

Love,  defendant  in  error. 

[l.]  It  i»  competent  for  a  Court  of  Chancery  to  adjust,  in  one  suit,  the  rightt  ^ 
all  parties  who  complain  of  the  breach  of  a  trust  growing  out  of  the  use 
traiMaetion,  when  an  investigation  of  one  involves  aa  enqatry  into  the  xstim- 

[2.]  If  trustees  to  sell  and  pay  debts,  sell  within  a  reasonable  time  for  a&if  vii* 
ue,  and  apply  the  proceeds  faithfully  to  the  payment  of  the  debu,  they  h«w 
discharged  the  trust  to  that  extent. 

{3.]  The  sale  of  property  of  the  same  defendant  is  no  evidence  to  prove  the 
value  of  property  of  the  same  kind  sold  a  month  afterward*. 

[4.]  When  three  persons  call  another  aside  to  speak  to  him,  what  one  st|»  i» 
Cba  presence  aird  hearing  of  the  others,  is  evidence  agaisst  all. 
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[9.]  To  enable  the  Court  to  determine  whether  sayings  of  n  person,  proposed  to 
be  given  in  evidence,  were  properly  admitted,  the  sayings  must  be  set  out  in 
the  record,  and  the  same  in  respect  to  the  parts  of  bill  in  answer  profferod  to 

{6,}  EKoeptions  must  be  plainly  and  dastincUy  set  forth  in  the  record,  or  the 
Court  cannot  consider  them. 

p.]  Decretal  verdict  sufficiently  certain  when  the  Court  can  execute  it. 

[8.]  New  trial  granted  if  the  verdict  of  the  jury  be  against  the  evidence. 

(9.]  Trustees  cannot  deal  with  each  other  in  the  trust  property,  and  cannot  aeli 
to  another  any  portion  of  the  trust  property  without  the  assent  of  the  cestui 
fSM  trusty  who  must  be  competent  to  assent. 

[10.]  All  debu  embraced  within  a  trust  for  payment  ol* debts  should  be  paid. 

[11.]  Trust  for  payment  of  husband's  debts,  surplus  to  wiie,  the  surplus,  if  de- 
creed to  husband,  should  be  in  trust  for  the  wife,  and  the  wife  ought  to  be  a 
party. — McDona  ld. 

In  Equity,  inthq  Superior  Court  of  Muscogee  county. 
Tried  May  Terra,  1857.    Judge  E.  H.  Worbill  presiding. 


William  E.  Love  filed  his  bill  to  the  November  Term, 
1853,  of  said  Court,  against  Cleghorn,  and  Mrs.  M^Dougald^ 
the  administratrix  of  Daniel  McDougald,  alleging  that  on  the 
l8t  Tuesday  in  May,  1849, certain  negroes  of  complainants,  17 
in  number,  were  sold  by  the  Sheriff  under  ^.  fas.^  but  these 
JL/as.  amounted  to  less  than  the  value  of  the  negroes;  that 
Daniel  McDougald,  confederating  and  combining  with  Cleg- 
horn  to  purchase  the  property  for  less  than  its  value,  repre- 
sented to  the  persons  who  were  bt  said  sale  for  the  purpose 
of  bidding  for  the  slaves,  that  they  were  bidding  for  the  slaves 
for  the  benefit  of  complainant  and  his  family ;  that  their  pur- 
pose was  to  bid  off  the  same,  sell  enough  to  pay  Love's  debts^ 
and  give  the  remainder  to  Love,  or  settle  it  on  his  family ; 
that  in  consequence  thereof,  the  persons  present  declined  to 
bid,  and  the  negroes  were  knocked  off  to  McDougald  and 
Cleghorn  at  a  nominal   sum ;  that  at  the  time  of  the  sale 
Love  was  absent  from  the  State,  but  on  his   return   was  in- 
formed of  the  above,  and  not  doubting  the  sincerity  of  the 
parties,  did  not  immediately  call  ou  them  to  redeem  tb^ir 
promises;  that  several  times  in  1852 'and  1853  he.  Love, 


mat  8UPREMB  CODKT  OV  OEOBOIA: 

Cl«ghoni  et  ai.  vt.  L»t«. 

coareraed  wUh  Ctogbonii  (McDongald  being  dead»)  in  rela- 
tion to  the  matter,  and  he  alwi^s  admitted  the  fucta  as  sta- 
ted above,  and  promised  to  carry  out  the  said  arrangemeati 
that  in  tbe  earljr  pan  of  the  year  1852,  he  called  on  OliBglioni 
for  one  of  the  negroes  for  a  nurse,  and  was  put  off;  but  that  in 
May,  1653,  he  demanded  a  portion  of  the  negroes,  when 
Cleghorn  refused,  and  denied  his  (Love's)  right  to  any  of 
them ;  that  he  has  sold  some  of  the  negroes,  holds  the  othen 
aud  claims  them ;  that  the  negroes,  at  the  sak,  were  worth 
fifteen  thousand  dollars,  which  was  enough  to  pay  the  debts 
and  leave  a  balance  of  eight  thousand  dollars. 

The  prayer  of  the  bill  was  that  the  sale  be  declared  fraud- 
ulent; that  defendants  be  declared  trustees  for  Love;  thatao 
account  be  taken,  and  for  general  relief! 

The  defendant,  Cleghorn,  by  his  answer  admitted  thesale, 
but  denied  being  present  at  the  sale,  or  that  there  was  any 
combination  or  agreement  with  McDougald,  or  that  he  was 
represented  by  an  agent;  that  he  never  bid  or  authorized  anyone 
to  bid  for  him.  Says  his  information  is,  that  McDougald  did 
not  bid,  but  that  Robt  B.  Alexander  bid  off  and  took  posses- 
sion of  said  slaves. 

He  says  the  negroes  were  of  bad  character,  and  the  title 
was  in  doubt,  it  being  thought  they  had  been  fraudulently 
conveyed  to  Love,  by  his  father-in-law,  James  S.  Calhoun  • 
that  the  negroes  were  liable  to  a  >?.  fa.  controlled  by  Dr.  Bos- 
well  vs.  Callioun,  which  was  levied  on  them. 

He  denies  that  he  ever  made  any  arrangement  with  Mc- 
Dougald  or  any  one  else,  to  purchase  said  property,  but  says 
he  is  informed  that  Robt.  B.  Alexander,  as  agent  for  Love 
and  Calhoun,  did  bid  it  off  to  re-sell  and,  if  possible,  pay  the 
debts  of  Love  and  Calhoun ;  that  Alexander  sold  to  defend- 
ant, and  defendant  to  Daniel  Griilin,  nine  of  said  negroes  % 
$2,100,  their  value;  that  on  the  day  of  the  purchase  of  the 
negroes  by  Alexander,  he,  Alexander,  gave  defendant  an  or* 
der  to  the  Sheriff  to  ma|ce  defendant  titles  to  the  negroes  pur- 
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chased  by  him,  Alexander,  meaning  the  rentaiiid«r  not  b»- 
joro  that  time  sold  by  Al^casdca*,  and  that  his  bill  of  sale  frdm 
the  Sheriff  was  made  in  pursnance  of  said  order;  that  at  the 
same  time,  in  compliance  with  the  request  of  Alesand^,  who 
was  in  feeble  health,  he  also  took  the  title  to  Louisa  and  her 
children ;  that  he  has  never  had  any  interest  in  these  ne- 
groes, but  did  this  for  the  accommodation  of  Alexander;  that 
Alexander  sold  Louisa  and  her  children  to  Dr.  Billing  fbr 
4l,500«  and  this  defendant  executed  the  title  to  Billing;  thai 
all  this  was  done  as  the  friend  and  agent  of  Alexander. 

He  denies  all  combination,  and  denies  any  admissions 
as  charged  in  the  bill,  or  that  he  was  present  at  the  sale. 

Mrs.  AtcIJeugaldy  administratrix,  answering,  says  the  ne- 
groes were  Calhoun's  and  not  Love's ;  admits  they  were  le- 
vied on  as  Love's,  and  says  they  were  also  levied  on  as  Cal- 
houn's ;  she  denies  that  Daniel  McDougald  had  anytbiag 
whatever  to  do  with  said  slaves,  or  combined  with  any  one, 
or  made  any  representations,  or  purchased  any  of  said  slaves . 
denies,  on  information,  that  bidding  was  suppressed,  or  was 
merely  nominal ;  says  that  Alexander  bid  them  off  as  agent 
of  Calhoun,  to  pay  certain  confidential  debts,  and  answers  in 
substance  what  Cleghorn  did. 

The  defendants  amended  their  answer,  setting  up  t^e  agree- 
ment between  Alexander,  Love  and  Calhoun,  and  allege  the 
sale  by  Alexander  of  one  slave  to  Mrs.  Sankey,  one  to  D.  Grif- 
fin, four  to  Dr.  Billing,  one  to  Dr.  Boswell,  five  to  Cleghorn 
and  four  to  D.  Griffin;  for  all  of  which  Alexander  received  in 
payment  debts  of  Love,  and  of  Calhoun;  that  Cleghorn  has  paid 
about  $2,700  of  the  debts  of  Love,  specifying  the  debts  paid;  that 
they  are  informed  Love  consented  to  the  arrangement  and 
ratified  it,  and  again  say  what  he,  Cleghorn,  did  in  the  mat- 
ter, was  as  agent  and  friend  of  Alexander.  They  say  that 
Alexander  and  McDougald  were  solicited  by  Calhoun  to 
purchase  said  negroes  and  prevent  a  sacrifice,  and  to  re-sel 
at  private  sale — which  was  without  consideration ;  that  large 
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•udm  of  money  have  been  paid  out  by  Cleghorn^  as  the  agent 
o(  Alexander,  in  paying  the  debts  of  Love  and  Calhoun ;  that 
this  was  done  with  the  consent  of  Love;  and  thatMcDou* 
gald  took  no  part  in  the  sale  of  said  negroes ;  and  they  plead 
the  statute  of  limitations  of  four  years. 

Upon  a  general  replication  filed,  the  parties  went  to  trial, 
and  the  complainant  introduced  the  following  testimony : 

John  H.  Davis  swore  that  about  the  15th  of  April,  1849, 
just  before  Calhoun  and  Love  left  for  Mexico,  Love,  Cleghorn 
and  witness  met  in  a  room  in  the  Oglethorpe  House,  to  see 
what  amicable  arrangement  could  be  made,  if  any,  in  regard 
to  the  sale  of  the  property  of  Love  advertised,  for  the  purpose 
of  saving  something  for  Col.  Calhoun's  family';  that  witness 
met  at  the  instance  of  Calhoun ;  that  it  was  suggested  by  some 
one  that  they  go  to  see  Daniel  McDougald ;  that  they  went 
out  to  find  him,  but  did  not  do  so. 

Jldolphtts  S,  Rutherford  swore  that  on  the  first  Tuesday  in 
May,  1849,  as  Sheriff,  under^.  fas,  in  favor  of  John  L.  Mus- 
tian  and  others,  he  sold,  as  the  property  of  Love,  18  negroes,  ' 
which  were  bid   off  by   R.   R   Alexander,  at  the  aggregate 
price  of  $3,830 ;  that  it  was  announced  by  Alexander  that  an 
arrangement  had  been  made  by  which  the  property  o{  Love 
was  to  be  bought  in  and  sold  at  private  sale,  to  pay  the  debts 
of  Love,  and  see  if  something  could  not  be  saved  for  Mr 
'  Calhoun's  daughter;  that  the  purchase  money  was  not  paid^ 
and  he  received  no  money  except  |[260on  a^  /a.,  and  K268 
costs  on  the^. /a.,  which  Cleghorn  paid  him;  that  he   sold 
on  the  same  day,  city  lots  35,  36,  37  and  38,  as  the  property  of 
Love,  which  were  bid  off  by  Alexander  at  jSl50,  and  no  mon- 
ey was  ,paid  ;  that  it  a(l  seemed  to  be  understood,  and  the  at- 
torneys for  the  plaintiff  in  j?.  /crj.  made  the  settlements  them- 
selves; that  on  the  Tuesday  in  April  previous,  he  sold,  as  the 
property  of  Love,  under  a  f,  fa.^  nihe  negroes  for   ^4,393  ; 
that  he  received  no  money  at  this  sale ;  the   matter  was  ar- 
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ranged  between  the  parties;  McDougald  and  Alexander  were 
at  the  sale  in  May;  Calhoun  and  Love  were  not;  don't  re- 
collect as  to  Cleghorn.  He  proved  the  first  three  exhibits  to 
the  brief. 

Joseph  L.  Lee  swore  he  was  at  tke  sale  in  May  ;  that  just 
before  the  negroes  were  put  up,  McDougald,  Alexander  and 
Cleghorn  took  him  off,  and  Alexander,  in  presence  of  the  other 
two,  told  him  they  had  made  an  arrangement  to  bid  off  the 
property,  and  were  to  sell  the  same  again  at  private  sale,  and 
pay  the  debts  of  Love,  and  see  if  they  could  not  8ave  some- 
thing for  Calhoun's  daughter.  McDougald  and  Cleghorn  said 
nothing,  but  were  near  enough  to  hear;  that  Alexander  asked 
him  not  to  bid,  and  he  did  not  do  so  ;  the  negmes  were  put 
up,  and  the  above  announcement  made  publicly  by  McDou- 
gald and  Alexander.  He  proved  the  value  of  the  slaves  at 
the  sale  to  be  jg5,350 ;  the  value  now  to  be  g9,400,  and  their 
average  annual  value  g665 ;  that  before  the  sale,  McDougald 
or  Alexander  requested  him  to  get  a  statemenjt  of  the  judg- 
ments and  executions  against  Love,  and  he  found  in  office, 
JLfas.  against  Love,  to  the  amount  of  $9,346  21  ;  that  this 
included  the>?.  /a.  of  Mustiad  ;  and  after  allowing  thereon 
the  credit  of  the  April  sales,  there  were  JL  fas.  againt  Love 
to  the  amount  of  ;85,177;  that  Love  married  a  daughter  of 
Calhoun,  who  originally  owned  the  slaves  and  the  lots;  that 
Calhoun  and  Love  lived  together. 

John  L.  Mustian  testified  he  was  at  the  April  sale,  and 
bought  the  negroes  sold  for  |[4,370 ;  that  he  paid  no  money 
but  had  the  oldest^,  /a.,  and  credited  it  with  that  amount ; 
that  his  JL  fa.  was  between  eight  and  nine  thousand  dollars; 
that  after  the  April  sale  he,  Alexander  and  McDougald  met 
in  Holt's  office,  when  it  was  agreed  that  Griffin  was  to  pur- 
chase the  city  lots  at  five  thousand  dollars,  their  value,  and 
he,  Mustian,  was  to  take  the  notes  of  Griffin  for  the  balance 
due  on  his  fi.  fa,\  that  he  was  at  the  sale  in  May,  1849, 
when  McDougald,  Cleghorn  and  Alexander  being  present 
,  ma^e  the  statement  specified  by  Lee,  except  that  Louisa  and 
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her  three  children  were  to  be  saved  for  Mr.  Calhoun ;  that 
the  agreement^  about  the  Griffin  notes  not  having  been 
consummated,  witness  bid  for  the  negroes,  and  run  them  up 
to  enough  to  pay  his  fi.  fa.  He  took  the  notes  of  Griffip  for 
the  balance  due  him  from  Love;  he  testified  the  same  as 
Lee  about  the  value  of  the  negroes. 

/.  A.  Brokaw  swore  that  after  the  sale,  he  sued  Love  and 
garnisheed  Cleghom,  and  afterwards  met  Cleghorn,  who  of- 
fered to  buy  his  claim ;  witness  refused  to  sell  the  claim  at  a 
discount,  or  to  dismiss  his  garnishment;  Cleghorn  asked  to 
let  him  have  the  note  on  Love,  and  he  would  see  what  he 
could  do  with  it ;  he,  in  a  short  while  returned,  and  told  wit- 
ness his  claim  was  not  old  enough,  but  if  he  would  date  it 
back,  he  would  be  able  to  use  it,  and  would  take  it;  witness 
refused  ;  Cleghorn  pressed  him  to  dismiss  the  garnishment ; 
witness  refused,  and  Cleghorn  replied,  *f  I  dont  care;  I'll  be 
damned  if  I  dont  swear  out;"  witness  has  a  claim  against 
Love,  aud  expects,  if  Love  recovers,  to  get  his  debt 

Joseph  Kyle  was  at  the  sale  to  buy  the  boy  Richard ;  the 
statement  was  made  that  the  negroes  were  to  be  bid  off  for 
the  benefit  of  Calhoun  and  Love ;  he  was  requested  and  did 
not  bid ;  that  afterwards  he  met  Alexander  and  McDougald  9 
they  offered  to  sell  Richard,  and  he  agreed  to  buy  him  at 
$700;  that  he  had  a  small  claim  on  Love,  which  they  agreed 
to  take  in  part  paymtot,  but  Richard  not  wanting  to  live  with 
him,  he  did  not  take  him. 

Complainant  closed,  and  defendants  introduced  the  fol* 
lowing  testimony : 

Mrs.  Sankey^  who  swore  that  the  bill  of  sale  to  the  boy 
Joe,  was  made  to  her  by  the  Sheriff,  and  that  the  considera- 
tion she  gave  was  two  notes  on  her  brother,  Love,  for  about 

^900. 

Dr.  Billinf(  swore  that  in  1849,  he  bought  Louisa  and  three 
children  of  Alexander ;  that  ^e  made  the  trade  with  Alexan- 
der; that  Love  and  Calhoun  owed  him|[l,044;  that  he  gave 
this  debt  and  j05OO  for  said  negroes ;  that  they  were  not 
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worth  more  than  fl^oo;  thatBoswell  had  a  claim  on  Cal- 
houn, and  by  agreement,  he  paid  the  ^500  to  Boswell ;  that 
before  Love  left  for  Mexico,  in  the  month  of  April,  1849, 
he  had  some  conversation  with  him  about  his  claims^ 
when  Love  told  him  Alexander  would  arrange  them;  ahd 
that  after  Love  returned,  he  told  him  of  the  arrange- 
ment he  made  with  Alexander,  his  purchase  of  the  ne- 
grc^s,  how  he  paid  for  them,  also  of  the  payment  of  |I500 
to  Boswell,  and  that  Boswell  had  taken  the  boy  Floyd  at 
{0700,  in  payment  of  the  balance  of  said  debt,  and  all  he  had 
heard  of  the  disposition  of  the  property  by  Alexander,  and 
Love  said  it  was  all  right,  and  expressed  his  satisfaction  at 
what  had  been  done ;  that  he  told  him  how  the  sale  in  May  ' 
had  been  conducted ;  that  Boswell  controlled  the  Foster  fi. 
fa.;  and  he  paid  Boswell  by  order  of  Alexander. 

Dr.  Boswell  swore  he  was  an  endorser  on  the^.  /a.  of  Fos- 
ter  vs.  Calhoun  and  others,  and  as  endorser,  paid  ^2,500^  and 
got  a  transfer  thereof;  that  he  took  in  payment  of  the  Ji 
fa.  Floyd  and  ^500 ;  that  this  agreement  was  made  with 
Alexander,  and  Boswell  paid  him  the  money  by  Alexander's 
order ;  that  this  ^.  fa,  had  been  levied  on  the  property  as 
Calhoun's,  and  was  advertised;  that  it  was  agreed  by  him  and 
Calhoun  that  he  was  to  have  on  his  f.  fa.  $1,200  out  of  the 
May  sales. 

j9.  K,  Aytr  swore  to  the  market  value  of  Polly  and  her 
children,  and  Aggy  and  her  children,  and  thinks  their  mark- 
et value  to  have  been  about  g2,100;  that  he  was  a  dealer  in 
slaves. 

Cleghorn  then  proved  the  payment  by  him  of  the  debts  of 
Love  to  the  amount  of  about  jg2,000,  shortly  after  the  sale  in 
May. 

Seaborn  Jones  proved  that  Love  never  owned  the  negroes, 
t)ut  that  they  belonged  to  Calhoun. 

Defendants  then  read  in  evidence  the  originals  of  all  the 
papers  alluded  to,  and  closed. 
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The  Court  charged  the  juryr,  and  they  returned  a  verdict 
for  complainant  for  $4,954  28,  and  that  the  executions,  notes 
and  account  offered  by  defendants  as  vouchers,  except  the 
amount  paid  on  the  Foster  fi.  fa.,  be  satisfied. 

At  that  Term  of  the  Court  the  defendants  moved  for  a  new 

> 

trial  on  the  following  grounds : 

1st  Because  the  Court  refused  to  dismiss  the  bill  at  the 
hearing. 

2d.  Because  the  Court  erred  in  admitting  the  evidence  of 
Lee,  Rutherford  and  Mustian,  to  prove  the  value  of  the  ne- 
gre^  now,  and  their  value  for  hira 

3d.  Because  the  Court  admitted  the  evidence  of  Ruther- 
ford, of  the  sale  in  April,  1849. 

4th.  Because  the  Court  admitted  the  evidence  of  Ruther- 
ford, as  to  the  sale  of  the  city  lots. 

5th.  Because  the  Court  erred  in  admitting  the  evidence  o[ 
Lee,  as  to  what  Alexander  told  him  at  the  market  house, 

6th.  Because  the  Court  refused  to  allow  defendant  to  prove 
what  Alexander  said  when  he  sold  the  negroes  to  Billing. 

7th,  Because  the  Court  refused  to  allow  defendant  to  read 
in  evidence  certain  parts  of  complainant's  bill 

8th.  Because  the  Court* refused  to  allow  defendants  to  read 
as  evidence  certain  portions  of  their  answers. 

9th.  Because  the  jury  found  contrary  to  the  charge  of 
the  Court — ^the  Court  charging  them  as  follows: 

Gentlemen  of  the  Jury: — The  complainant  charges,  that 
on  the  1st  Tuesday  in  May,  1849,  seventeen  of  his  negroes 
were  seized  by  the  Sheriff  and  sold  under  executions  against 
him ;  that  McDougald,  Alexander  and  Cleghorn  were  pres- 
ent at  said  sale,  and  represented  that  they  wanted  to  buy  said 
negroes  as  low  as  they  could,  and  then  sell  them  at  private 
sale  and  pay  complainant's  debts,  and  the  remainder,  if  any 
left,  turn  over  to  complainant,  prevented  bidding  at  said  sale, 
and  the  consequence  was,  his  property  was  sold  below  its 
value. 

Con^plainant  contends  that  he  should  recover  of  defend- 
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ants,  because  McDougald,  Alexander  and  Cleghom  agreed 
to  bid  off  his  property  at  Sheriff's  sale,  sell  it  at  private  sale^ 
pay  his  debts,  and  turn  over  the  balance  to  him ;  that  they 
did  bid  off  17  negroes  at  the  nominal  sum  of  |I3,330,  but  paM 
no  money ;  and  that  there  is  now  in  the  hands  of  Cleghom^ 
a  large  amount  of  property  unaccounted  for,  after  the  pay- 
ment of  some  of  his  debts. 

If  you  believe  McDougald,  Alexander  and  Cleghom  attend- 
ed the  Sheriff's  sale,  and  prevented  competition  in  bidding 
by  the,  bystanders,  by  any  act  of  theirs,  any  representatian  of 
theirs,  and  furthermore,  if  you  believe  they  did  thus  purchase 
the  complainant's  property  for  less  than  it  was  worth  in  the 
market,  and  that  the  complainant  did  not  authorize  them  10 
do  this,  then  it  was  a  fra\id  on  the  rights  of  Love,  and  Cleg- 
hom is  liable  for  the  present  value  of  the  property  so  pur*- 
chased  and  bid  for,  from  said  sale  until  the  present  time* 
Again,  if  you  believe  it  was  not  as  I  last  stated,  but  that  then 
was  an  agreement  between  Love,  McDougald,  Alexander  and 
Cleghorn,  that  they  should  attend  the  sale  and  purchase  the 
property  of  complainant,  and  then  sell  it  to  the  best  advantage 
at  private  sale,  and  with  the  proceeds  pay  eomplainant't 
debts,  and  if  any  remained  after  pay  ing  his  debts,  to  hand 
him,  complainant,  over  the  balance,  and  that  McDougald 
and  Cleghorn  did  attend  said  sale,  bid  off  the  property,  and 
paid  the  debts  of  complainant,  or  any  of  his  debts,  then  Cleg- 
hom is  entitled  to  a  credit  for  whatever  amount  of  debts  of 
Love  he  thus  paid,  and  if  any  sum  was  left  over  in  his  hands, 
that  snm  the  complainant  is  entitled  to  at  the  hands  of  the 
defendant,  Cleghom.  The  defendant  contends  that  amongit 
the  claims  he  thus  paid  off,  was  an  execution  against  James 
S.  Calhoun,  and  that  he  is  entitled  to  a  credit  for  the  sura  of 
#1,200  which  he  paid  for  that  execution.  Now,  gentlemen^ 
that  depends  upon  the  fact  whether  or  not  the  complainam 
authorized  the  defendant  to  pay  a  debt  of  Calhoun  with  ths 
proceeds  of  complainant's  property.  If  the  property  was 
complainant's,  and  he  did  not  authorize  the  defendant,  Cleg- 
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t  credit  for  this  amcmnt 

Defetidant  contends  that  in  canyiBg  out  the  objects  of 
MeDmigald  and  Aletander,  he  has  paid  off  a  lai^  amount 
of  executions,  notes  and  accounts  against  complainaiit ;  cobi^ 
plainant  contends  they  are  not  paid ;  instead  of  that,  the  ik- 
fendant,  Cleghom,  has  taken  to  himself  transfers  of  the  eze- 
cutions,  and  left  the  notes  uncancelled,  and  the  accounts  open 
against  him.  If  you  believe  he  did  receive  property  of  com- 
plainant,  to  sell  and  apply  the  proceeds  to  the  pa3rment  of 
Love's  debts,  and  then  took  transfers  of  executions  against 
Love  to  himself,  bought  notes  against  complainant  and  left 
them  uncaneelled,  and  accounts  against  complaisant  and 
left  them  open,  defendant  is  not  entitled  to  a  credit  for  snob 
executions,  notes  and  accounts  thus  in  his  hands. 

It  is  conceded  en  the  part  of  the  complainant,  that  seme  of 
executions,  notes  and  accounts  defendant  says  he  has  paid 
off,  are  padd ;  for  them  you  will  give  defendant  credit  in  m»- 
kmg  your  verdict  Befendant,  Cleghom,  contends  that  if  he 
did  agree,  as  alleged  in  complainant's  biil,  and  if  be  did  re^ 
ceive  complainant's  property  to  sell  and  apply  the  proceeds 
lo  the  payment  of  complainant's  debts,  that  the  property  so 
received  did  not  belong  to  the  complainant,  and  he  is  not  com- 
pelled to  account  for  the  same.  If  you  sobelieve  the  com* 
plainant  is  not  entitled  to  recover  of  th\B  defendant 

If  you  believe  under  an  agreement  between  McDougald, 
Alexafider  and  Cleghorn,  and  Love,  the  complainant,  that  the 
property  was  purchased  below  its  value,  by  acts  of  McDou- 
gall,  Alexander  and  Cleghom,  bidding  was  prevented,  the 
complainant  cannot  recover. 

If  yon  believe  McDougald,  Alexander  and  Cleghorn  at- 
Itaded  the  sale,  and  prevented  competition  in  biddiflg'fiMr 
^id  property,  tod  that  they  purchased  it  for  nothing  aknest, 
irithout  any  privity,  on  the  part  of  complainant,  yet  if  com- 
plainant afterwards  ratified  the  purchase,  and  expressedliiAK 
Mf  satiBed  with  it,  then  the  complainant  cannot  feeovei^  but 
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the  complainant  nrast  have  ratified  die  pnrchaie  with  a 
fall  knowledge  of  all  the  facts  of  the  case,  to  make  it  binding 
upon  him.  The  defendant  pleads  the  statute  of  limitations 
of  four  years  in  bar,  of  complainants  right  ta  recover.  If  Mc- 
Dongald,  Alexander  and  Cleghom,  attended  the  sale  and  by 
acts  of  theirs  prevented  competition  in  bidding,  and  the  com- 
plainant was  privy  to  all  their  acts,  Love  the  complainant 
shontd  have  instituted  his  suit  within  four  years,  from  the 
tim6  of  the  purchase,  but  it  is  unnecessary  to  consider  this 
charge  because  if  the  complainant  was  privy  to  their  acts,  he 
is  barred  a  recovery.  If  the  purchase  was  made  under  an 
agreement  between  McDougald,  Alexander  and  Cleghorn,  and 
Love,  that  they  were  to  sell  again  and  apply  the  proceeds,  to 
the  payment  of  Love's  debts,  and  turn  over  the  balance  to 
Love,  this  was  an  express  trust  on  the  part  of  McDougald, 
Alexander  and  Cleghorn,  and  the  plea  of  the  statute  of  limi- 
tations of  four  years  will  not  bar  Love's  recovery,  unless  de- 
fendant Cleghorn,  more  than  four  years  before  the  institution 
of  this  suit,  claimed  the  trust  property  adveireely,  denied  the 
trust,  and  the  complainant  had  knowledge  of  this  fact.  If 
Cleghorn  received  the  property  of  the  complainant  under  an 
agreement  to  sell  the  same  and  apply  the  proceeds  thereof  to 
the  payment  of  complainant's  debts  and  turn  over  what  re- 
mained afterward  into  the  hands  of  complainant,  you  must 
give  defendant  a  reasonable  time  to  execute  said  agreement, 
dfnd  then  from  that  time  you  must  allow  complainant  inter- 
est and  whatever  suras  remained  in  defendant's  hands,  if  any, 
as  well  as  thsLt  sum  itself. 

If  you  believe  Cleghorn,  in  carrying  out  the  objects  of  Mc- 
Dougald, Alexander  and  Cleghorn,  did  receive  property  of 
complainant's,  and  sell  the  same,  and  did  take  transfers  of  ex- 
ecutions to  himself  and  paying  the  money  for  the  same,  and 
buying  up  notes  on  complainant,  left  them  uncancelled,  and 
l^ought  accounts  against  complainant,  and  left  them  open, 
the  Jury  may  decree  that  Cleghorn  the  defendant  shall  satisfy 
said  executions,  notes  and  accounts,  in  any  given  time  within 
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a  short  time^  say  ten  or  fifteen  days,  and  then  give  defeadtBt 
credit  for  the  same  in  finding  their  verdict 

10th.  Because  the  Court  erred  in  its  charge  as  set  out  aboTe 

11th.  Because  the  verdict  is  void  for  uncertainty. 

12th.  Because  the  Jury  found  contrary  to  the  evidence. 

Idtb.  Because  the  verdict  is  against  the  weight  of  evi- 
dence. 

14tk.  Because  the  verdict  is  against  each  of  defendants, 
and  there  is  no  evidence  against  McDougald. 

15th.  Because  the  Jury  refused  and  failed  to  allow  the  pay- 
ment made  to  Boswell  on  the  Foster  ^  /a.  as  a  credit 

16th.  Because  the  Court  refused  to  charge  the  Jury  at  de- 
fendant's request,  that  if  they  believe  from  the  evidence  that  the 
arrangement  was,  that  the  defendants  and  Alexander  were  to 
bid  in  the  property  at  the  May  sale,  and  resell  the  same  at 
private  sale  and  pay  the  debt3  of  Love,  and  try  and  save 
something  for  Calhoun  or  Calhoun's  daughter,  and  that  Love 
assented  to  or  ratified  this,  that  then  Love  is  not  entitled  tm 
recover  the  balance  after  paying  his  debts. 

The  Court  granted  a  rule  nisi :  but  refus^  to  make  the 
same  absolute,  and  refused  the  motion  for  a  new  trial,  on  all 
the  grounds  specified,  and  the  defendants  excepted. 

Jones  &  Jones  ;  and  Wellborn,  Johnson  &  Sloan,  fi>r 
plaintiff  in  etror. 

W.  DouoHBRTT ;  and  Hines  Holt,  for  defendant  in  errwr « 
By  the  Ceurt. — ^McDonald,  J.  delivering  the  opinion. 

This  litigation  concerns  the  negroes  sold  at  the  May  Sh»* 
iff 'a  sale,  1849,  and  charges  a  fraud  in  the  punhaae,  by  the 
repression  of  competition,  under  the  pretenee,  by  the  purchaa* 
en,  that  th^y  intended  to  buy  them  in,  for  the  benefit  of  the 
debtor  and  his  family — ^by  selling  the  property  at  jHrivate  salt 
to  the  best  advantage,  pay  the  debts  of  the  defendant  in  exe- 
'-*  and  save  something  if  possible  for  his  wife.    ThebiE 
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proposes  to  hold  them  to  the  trust,  and  to  compel  them  to  ex- 
ecute it 

The  arrangement  to  make  this  purchase,  if  made  in  the 
first  instance,  in  good  faith,  as  it  probably  was,  was  made,  as 
it  would  seem,  from  some  of  the  evidence,  with  the  privity  of 
the  complainant,  but  he  was  absent  from  the  sale,  having  left 
the  State  before  that  time. 

According  to  the  allegations  in  the  bill  and  the  proofs  at 
the  hearing,  the  conduct  and  declarations  of  the  three  persone 
concerned  in  the  purchase,  Alexander,  McDougald  and  Cleg- 
horn,  they  having  become  the  purchasers  of  the  negroes^ 
though  they  were  bid  off  by  one  of  them,  created  a  trust  in 
them  for  Love's  creditors  and  his  wife.  The  circumstances 
show  that  the  creditors  Wftre  apprized  of  the  transaction,  for 
the  money  was  not  paid  to  the  Sheriff  and  we  hear  no  com- 
plaint from  them.  Indeed  there  is  positive  proof  from  one  of 
them,  Mustain,  that  he  was  privy  to  it  The  negroes  were 
purchased  for  much  less  them  the  ameunt  of  the  execution 
debts  of  the  defendant,  although  their  value  exceeded  it  cou- 
siderablyr  The  complainant  was  not  without  interest  in  this 
matter,  although  the  trust  was  for  the  benefit  of  the  credi-. 
tors  and  the  wife  of  complainant,  for  if  not  carried  out  as  pro- 
mulgated at  the  sale,  his  debts  would  be  left  unpaid,  and  he 
subjected  to  harassment  by  his  creditors.  The  object  of  the 
bill  was  to  bring  the  parties'  sued  before  the  Court  for  an  ac- 
count of  the  whole  matter. 

[1.]  At  the  hearing,  it  seems  from  one  of  the  grounds  ift 
the  motion  for  a  new  trial  and  the  opinion  of  the  Court  de- 
livered thereon,  though  it  does  not  appear  elsewhere  in  tha 
record,  that  a  motion  was  made  to  dismiss  the  bill,  be* 
cause  it  states  conflicting  equities.  It  is  one  of  the  nwTJmn 
of  a  Court  of  Equity  that  it  will  not  do  justice  by  halve* 
and  what  constitntes  its  chief  value  is,  that  it  can  bring  befiwa 
it  aU  parties  engaged  in  a  transaction,  and  however  diveisift* 
ed  their  interests  and  liabilities  may  be,  it  can  framea  dMM» 
giving  each  complainant  his  right,  and  holding  enob  dsiandnat 
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to  hid  proper  accountability.  I  am  not  to  be  understood  as 
intimating  that  different  subjects  matter  may  be  united  in 
Ohe  bill  against  the  same  defendant ;  or  that  very  dissimilar 
matters  growing  out  of  the  same  transaction,  against  several 
defendants,  may  be  joined  in  the  same  bill. 

But,  when  investigating  one  of  several  branches  of  a  case 
growing  out  of  the  same  transaction,  the  others  are  to  some 
extent  involved,  they  should  all  be  inquired  into  in  one  suii. 
To  illustrate  by  this — if  the  defendants  instead  of  paying  the 
debts  of  the  complainant,  take  an  assignment  of  them,  when 
paid  from  the  proceed^  of  the  sale  of  the  property  purchased 
at  the  Sheriff's  sale,  neither  the  creditors  nor  the  wife,  are  in- 
jured by  that  transaction,  the  creditors  are  paid,  but  the  wife 
is  injured  by  their  refusing  afterwards  to  pay  over  to,* or  settle 
on  her,  the  surplus  of  t^ie  proceeds  after  purshasing  up  the 
debts.  If  those  things  be  done  they  are  breaches  of  the  same 
trust,  and  the  inquiry  into  one  brings  before  the  Court,  the 
violation  of  the  other,  for  the  wife  is  entitled  to  the  surplus 
after  paying  the  debts,  and  the  amount  of  debts  paid,  or  to  be 
paid,  must  be  ascertained.  It  is,  therefore,  competent  for  the 
Court,  in  a  single  siiit,  to  adjust  the  rights  ol  all  the  parlies 
who  complain  of  breaches  of  trust  growing  out  of  the  same 
transaction,  when  an  investigation  of  one  involves  an  inquiry 

into  the  other. 
[2]  If  the  defendants,  or  either  of  them  sold  the  negroes,  at 

any  reasonable  time  after  the  purchase,  by  which  I  mean,  al- 
lowing time  to  find  a  purchaser,  the  first  issue  to  be  tri- 
ed, is  whether  the  sale  was  free  from  fraud  and  for  a  fair 
TaIuo,  and  the  proceeds  faithfully  applied  to  the  debts,  if  so 
the  (r«st  is  so  for  executed ;  if  not,  and  the  sale  wtis  fratwhi- 
Imdy  made  for  less  than  the  value  of  the  property,  but  the  pro- 
9i8d8  weM  applied  to  the  debts,  then  the  dedendants  are  ae- 
Muntalde  for  the  d^flbrence  between  the  full  vahie  the  thoe 
afid  the  price  at  which  they  were  sold  and  interest  on  that 
diffN>me«» 
[3}  9be  sale  of  negroes  in  April  had  no  connection  wMi 
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the  sale  in  May.  The  record  exhibits  nothing  to  show  that  that 
evidence  was  properly  admitted.  The  pjrioe  for  which  they 
sold  is  no  evidence  of  the  value  of  negroes  sold  a  month 
afterwards.  The  difference  may  have  been  in  the  value  of 
the  negroes.  It  does  not  appear  that  the  defendants  pretend- 
ed to  set  up  that  debts  paid  by  the  April  sales,  were  paid  by 
the  proceeds  of  sales  in  May. 

So  in  regard  to  the  sale  of  the  city  lots.  The  debt  paid  by 
that  sale  was  not  produced  as  a  debt  paid  by  the  sale  of  the 
negroes. 

[4]  i^ee's  testimony  as  to  what  Alexander  told  him  at  the 
market  house  was  properly  admitted.  He  sajrs  the  three  pur- 
chasers took  him  aside,  and  what  the  one  who  spoke  said  was 
in  the  presence  and  hearing  of  the  others. 

*  [5]  This  Court  cannot  determine  whether  what  Alexander 
said,  when  he  sold  the  negroes  to  Billing,  was  properly  ad- 
mitted, or  not,  as  it  does  not  appearin  the  record,  but  if  what 
he  said,  was  said  while  doing  an  act  in  execution  of  the  trust, 
it  was  properly  admitted. 

The  parts  of  the  bill  and  answer  proposed  to  be  read  in 
evidence  to  the  Tury  are  not  set  forth  in  the  record,  and  this 
Court  cannot  therefore  determine  whether  they  were  proper- 
ly ruled  out  or  not 

We  are  not  prepared  to  say  that  the  verdict  of  ^le  Jury  is 
not  in  conformity  to  some  one  of  the  aspects  of  the  case  pre- 
sented to  them  by  the  Court  in  its  charge. 

[6]  The.  plaintiff  in  error  sets  forth  a  long  charge  of  the 
Court,  presenting  the  case  in  many  different  views  and  there 
is  a  general  exception  to  the  entire  charge.  The  exceptions 
must  be  plainly  and  distinctly  set  forth,  or  the  Court  cannot 
notice  them,    •^cts  o/l85B-6yp.  201. 

[7]  The  verdict  is  sufficiently  certain  to  ascertain  the  sub- 
jects on  which  it  is  to  operate,  and  to  jenable  the  Court  to 
cause  the  decree  to  be  executed. 

[8]  The  verdict  of  the  jury  is,  we  think,  against  the  weight 
of  evidence  under  the  law,  applicable  to  fisK^ts  in  proof.    It 


606  SUPREME  COURT  OF  GEORGIA. 


Cleghoro  et  aL  vs.  Love. 


appears  from  the  evidence  that  many  of  the  negroes  weresold 
shortly  after  the  purchase,  principally  in  payment  of  the  debts 
and.  according  to  the  witnesses  of  complainant,  they  sold  for 
their  value,  or  so  near  it,  that  the  difference  furnishes  no  evi- 
dence of  fraud  in  those  sales.  Those  debts  according  to  the 
the  terms  of  the  trust  became  extinguished  as  debts  of  Love ; 
but  for  the  trustee  to  take  an  assignment  of  them,  and  keep 
them  open  is  a  fraud,  he  may  be  compelled,  as  the  Jury  have 
required  him  to  do,  to  satisfy  the  whole  of  them,  whether 
they  be  due  by  judgments,  executions,  notes  or  open  accounts. 
If  the  property  was  fairly  sold,  and  the  debts  embraced  with- 
in the  trust  paid,  there  is  nothing  to  complain  of  in  a  Court 
ofChaneery.  But  it  appears  that  negro  woman  Polly  and 
her  children  are  still  in  the  possession  of  defendant  Clegholti. 
He  claims  to  have  purchased  them  of  one  of  his  co-trustees» 
Dealing  of  that  sort  among  the  trustees  themselves  in  respect 
to  the  trust  property,  without  the  assent  of  a  cestui  qut  trusty 
competent  to  assent,  are  void.  They  cannot  be  supported. 
The  defendant  Cleghorn  is  accountable  for  the  present  value 
of  Polly  and  her  children,  and  their  descendants  if  any,  to- 
gether with  their  hire.  If  the  proceeds  of  the  sale  of  other  trus^ 
property  are  not  sufficient  to  reimburse  him  for  all  the  debts  oi 
Love  which  he  has  paid,  the  proceeds  to  be  considered  as 
having  been  applied  at  the  time  they  were  received,  or  ought 
to  have  been  received,  then  he  is  entitled  to  be  allpwed  any- 
unpaid  balance  with  interest  from  that  time  to  Xhe  time  of 
trial,  or  at  which  the  value  of  Polly  and  her  children  is  esti- 
mated. 

The  verdict  is  larger  thaii  an  account  thus  taken  would 
warrant  If  it  had  been  increased  by  an  allowance  to  the 
complainant  of  the  reasonable  ejjpenses  of  prosecuting  the 
ca^e,  it  would  $lill  be  too  large.  This  being  the  case  of  a 
trustee  refusing  to  account  when  an  account  was  demanded, 
and  lie  oiTeied  no  reasonable  excuse  for  not  accounting,  such 
allowance  might,  perhaps,  have  becA  made,  but  there  is  noth- 
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ing  in  the  pleadings  or  evidence  which  shows  that  the  verdict 
was  at  all  increased  by  such  allo\^ance. 

[9]  The  trustees  are  all  liable.  They  are  co-trustees,  and 
it  is  the  duty  of  each  one  to  look  after  the  trust  property  and 
to  see  that  there  is  no  misappropriation  of  it  by  a  co-trustee 
This  is  the  general  rule,  and  there  is  nothing  in  the  record  to 
take  this  case  out  of  its  operation.  Perhaps  if  one  trustee 
committed  the  beach  of  trust  on  which  the  account  is  decreed, 
the  Court  might  so  mould  its  proceedings  as  to  require  the 
guilty  party  to  respond  first.  I  do  not  say  it  would  do  it.  It 
certainly  would  not  if  the  cestui  que  trust  is  to  be  delayed  by 
it     The  verdict  against  all  is  right 

[10.]  Whether  the  Jury  was  right  in  refusing  to  allow  the 
payment  to  Boswell,  we  have  perhaps  substantially  decided  in 
that  part  of  the  decision  wherein  we  have  said  that  the  verdict 
of  the  Jury  is  against  the  weight  of  evidence.  If  the  debt  was 
embraced  within  the  trust,  it  was  right  to  pay  it  From  the  evi- 
dence of  Dr.  Billing,  Love  had  said  to  him  previous  to  the 
sale,  and  before  he  left  for  Mexico,  that  Alexander  would  ar- 
range his  claims,  and  that  after  his  return  he  informed  him 
how  it  had  been  done  and  of  the  payment  to  Boswell,  and  he 
said  it  was  all  right  The  inference  is  pretty  strong  that  Al- 
exander was  the  agent  of  Love  in  this  business,  and  that  he 
sanctioned  on  his  return  what  he  had  done  in  respect  to  the 
payment  of  Dr.  Boswell's  debt  There  may  have  been  good 
reasons  for.it,  for  Dr.  Boswelt  had  had  some  of  the  same  prop- 
erty levied  on  as  Calhoun's,  and  that  levy  had  been  dimissed 
on  an  understanding  between  them,  (Calhoun  and  Boswell) 
that  his  claims  should  be  paid  from  the  proceeds  of  the  May 
sales.  Calhoun,  it  is  true,  had  no  power  to  bind  Love  or  his 
property  to  that  engagement,  but  Love's  subsequent  ass<mt  to 
the  doing  of  the  very  thing  by  his  own  agent,  is  strong  evi- 
dence that  it  was  done  by  his  authority,  and  upon  a  motive 
sufficiently  strong  to  amount  to  a  consideration.  He  might 
have  been  desirous  of  avoiding  a  contest  with  Calhoun's  cred- 
tors  in  respect  to  the  property. 
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[11]  The  request  of  the  defendants  counsel  to  the  Coaitto 
charge  the  Jury  as  set  forth  in  the  16  th  ground  in  the  motion 
foi;  a  new  trial,  was  not,  as  a  whole,  warranted  by  the  evi- 
dence in  the  case,  but  I  am  of  opinion  that  the  trust  is  a  valid 
one  for  Mrs.  Love  and  that  she,  through  her  next  friend,  can 
enforce  it,  and  that,  properly,  she  ought  to  have  been  m^de  a 
party  complainant  to  the  bill.  If  a  dcree  be  rendered  for  the 
complainant,  it  ought  to  be  in  trust  for  his  wife.  If  there  be 
any  creditors  of  Love  unprovided  for,  if  existing  at  the  time 
of  the  Sheriff's  sale,  and  not  paid,  nor  any  parties  to  this  bill, 
there  is  nothing  to  pervent  their  being  heard  against  the  set- 
tlement 


Samuel  EoocKOGET,  plaintiff  in  error,  vs.  the  adm'rs  of  Abner 
H.  Flbwellen,  deceased,  defendants  in  error. 

When  the  bill  itself  shows  upon  its  face  that  the  only  rights  to  wliich  the  com- 
plainant is  entitled,  can  be  just  as  well  provided  for  and  protected  at  lasr  as 
in  oquity,  the  bill  will  no  longer  be  retained. 

In  Equity,  from  Muscogee.  Decision  on  demurrer  by 
Judge  WoRRiLL,  May  Term,  1856. 

Lewis  J.  Davis  brought  suit  against  Abner  H.  Flewellen, 
administrator  of  Nathaniel  H.  Harris,  deceased,  on  a  demand 
due  and  owing  to  him  by  Harris,  and  to  which  Samuel 
Koockogey  was  surety. 

The    admini^rator  pleaded  plene  administravU  paeht, 
whereupon  the  jury  found  "for  the'plaintiff  the  sum  of  ^1383 
37,  with  interest  and  cost  to  be  recovered  out  of  the  assets 
admitted  by  the  plea  of  defendant  to  be  in  the  hands  o{  the 
administrator,"  upon  which  verdict  judgment  was  entered  and 
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aigfied  2Mk  June,  1843.  PriMipal,  01366  97  ;  imawl, 
#276  60, 

Afterw«jr()«,  and  before  the  paymiMt  of  this  jodgmeBt, 
Flewellea  diecl,  and  Koocbogey,  to  whom  the  judipneiii  1m4 
been  a^sigoed,  brought  an  action  of  debt  agaioBt  tha  adnifi- 
iiM^\QW  bf  Flewelleii,  sn^eatiog  a  devaatsrit 

ThU  hill  is  filed  by  Flewellen's  adminiatrntocs  to  myoin 
said  suit,  and  for  directions,  and  sets  out  thiu  Ibair  iptestaie, 
as  adn^inistrator  of  Harris,  &iled  to  collect  aad  reaUss  Ike 
assets  in  his  hands,  and  contained  in  his  said  pka,  and  ealis 
in  all  the  creditors  of  Harris  to  litigate  aifid  interplead. 

To  this  bill  Koockogey  demurred  on  the  grounds, 

1.  Because  complainants  have  not  made  in  their  bill  any 
snch  case  as  entitles  them  to  the  relief  prayed. 

2.  Because  there  is  no  equity  in  the  bilL 

3.  Because  there  is  no  conununity  of  interest  or  privity  be- 
tween the  defendants  to  said  bill 

4.  Because  said  bill  is  filed  against  defendants  (ot  distmct 
and  indspendent  matters,  in  many  of  which  Koockogey  has 
no  interest  or  concern,  and  the  adjudication  of  which  will  be 
tedious,  expensire  and  prolix. 

The  Court  overruled  the  demurrer  and  counsel  for  Koock- 
ogey excepted. 

Jones  &  Jones,  for  plaintiff  in  error. 

HiNEs  Holt,  contra. 

By  the  C&urt. — Lvhtkin,  J.  delivering  the  opinion. 

It  is  s«>t  true,  as  the  record  shows,  that  the  recovery  in  fa- 
MTof  Jjewis  J.  Davia  against  Plewellen,  as  the  administrator  of 
N.  li  Hairi0,i8  a  judgment  quando.  Flewellen  admiUed  by 
hie  plea  to  the  action  thai  he  had  certain  debts  of  the  intes- 
tate in  hie  bands ;  and  the  verdict  of  the  jur)r  and  the  judg- 
ing af^  Ckmn  were,  that  the  demands  due  Davis  shoo^ 
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'  fee  Mitisfied  out  of  theet  assets^  which  are  specifically  set  forth 
in  the  judgment. 

When  this  case  was  up  before,  (5  Go.  Rep.  274)  this  Couit 
said,  ^  It  is  the  duty  of  the  administrator  when  sued,  so  to 
plead  as  to  protect  all  the  creditors,  of  whose  debts  he  had 
notice,  in  their  rights  according  to  the  dignity  of  iheir  defeto 
as  established  by  law,  and  if  he  fail  so  to  do  he  becomes  per- 
sonally rtoponsible.    He  is  cognizant  of  the  assets  in 
hands.    It  is  his  duty,  and  also  his  interest  to  exhibit  the 
sets,  his  actings  and  doings  in  the  administration,  the  debts 
due,  their  dignity,  &c.,  and  cause  a  judgment  to  be  entered 
which  will  protect  all  parties  in  interest,  and  himself,  also. 
And  if  this  cannot  be  done  at  law,  he  has  the  right  to  inroke 
the  aid  of  a  Court  of  Chancery.     If  therefore,  there  were  de- 
mands against  him  of  which  he  had  notice,  of  equal  dignity 
and  greater  amount  than  the  value  of  the  assetv  in  bis  hands 
at  the  time  ef  the  rendition  of  the  judgment,  and  he  filled  to 
plead  them,  so  a?  to  protect  himself,  he  is  individuaHy  charge- 
able; and  equity  will  not  disturb  the  relation  which  the  law 
has  established  between  himself  and  the  judgment  credi- 
tor." 

Thus  it  will  be  seen  that  by  the  judgment  of  this  Cbnrt 
there  was  no  equity  in  favor  of  Flewellen  as  to  those  debts^ 
which  were  known  to  him  at  the  time  judgment  was  render- 
ed in  favor  of  Davis. 

But  one  H.  M.  Smith  had  sold  a  tract  of  land  to  N.H.  Har- 
ris in  his  lifetime,  giving  Harris  his  bond  for  title ;  Harris  pay- 
ing about  one  half  the  purchase  money.  Harris  sold  thetaed 
with  covenant  of  warranty  to  one  Noah  Laney,  with  Ae 
knowledge  of  Smith.  For  the  residue  of  the  purchase  eataey 
due  by  Harris  to  Smith,  Harris,  by  agreement  whh  SfEfMi,. 
took  up  Smith's  note  to  one  Hays,  substituting  Ms  own  in 
lieu  thereof,  with  Smith  as  security,  and  at  the  same  thne 
there  was  a  verbal  understanding  between  Smith  Md  Harttm 
that  if  Smith  had  the  note  to  pay,  that  (he  iMitMoe  of  Ae 
original  debt  upon  the  land  should  be  coniidered  etill  due\o 
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Smith.  Smith  paid  the  note  to  Hays,  and  then  broiighlejoci- 
ment  in  Alabama  and  recovered  the  land  of  the  heirs  of  Lr«> 
aey. 

UpoD  this  state  of  facts,  we  held  that  the  subatUuUoo  of 
Harris'  note  for  Smith's  to  Hays  was,  in  law  and  in  equity, 
a  payment  of  the  amount  of  the  purchase  money  due  \>y 
Haxris  to  Smith  for  the  land;  and  extinguished  all  claims  oa 
account  of  the  Iand>  against  the  administrator  of  Hards, 
growing  out  of  the  original  contract  of  sale;  and  that  Smith 
was  a  suretyship  creditor  only,  and  as  such  subrogated  to  all 
the  rights  of  Hays  in  the  distribution  of  the  assets ;  and  thai 
be  was  entitled  to  be  let  into  a  joro  raia  participation  as  a 
note  creditor  of  the  fund  in  hand.  This  claim  ot  Smith's 
however,  to  be  off-setted  with  the  money  paid  to  him  by  Har- 
ris on  the  land,  and  which  be,  Smith,  was  bound  to  refund* 
And  further^  that  the  Laney  claim  against  the  estate  of  Har- 
ris, on  account  of  the  breach  of  warranty,  was  good  and  must 
be  allowed. 

I  will  add  right  here,  tbat  Flewellon  was  notified  of  the 
pendency  of  this  suit,  and  he  was  excused  from  interferriug 
because  his  letters  of  administration  did  not  reach  into  a  for- 
eign jurisdiction.  Smithy  however,  ought  never  to  have  re- 
covered this  land.  The  facts  already  recited  show  not  only 
that  be  was  cognizant  of  the  sale  by  Harris  to  Laney,  but  that 
he  had  been  fully  paid  by  Harris  for  the  land.  Let  this  how- 
ever, pass. 

New  the  supplemental  bill  charges  that  the  Laneys  have 
never  been  evicted  by  Smith,  but  that  they  are  still  in  the 
possession  and  enjoyment  of  the  land.  And  that  Smith  (act- 
ing upon  the  suggestion  of  this  Court,  we  suppose,)  had  exe- 
outed  and  tendered  a  deed  to  the  Laneys  for  the  land,  a  copy 
of  which  is  appended  to  the  bill.  If  this  be  so,  the  Laneys 
have  no  claim  for  damages  against  the  estate  of  Harris. 
Their  title  is  complete,  and  Smith  is  the  only  creditor  whose 
4abt  is  to  be  provided  for  in  the  distribution  of  the  assets;  and 
this  can  be  just  as  well  done  at  law  as  in  equity.    And  this 
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^mmg  80y  there  is  no  equitf  in  the  bill  m  agitioet  Kooc&ogejr^ 
th^^MMgnee  of  Davis, 

To  give  full  protection  to  the  Lanejrs,  Smith,  before  hs  it 
let  ia^  ikwtd  be  required  to  file  m  the  Cierk's  offiee, adeed 
to  theLanef  8  for  the  land,  and  also  a  release  to  the  judgment 
ia  ejeetment  in  Alabaoaa ;  and  all  benefits  resulting  t»  him 
tliesefrom.  Sbonld  he  neglect  or  refvee  forthwith  to  do  this, 
tfliGB  he  :8hould  be  remitted  to  the  status  which  he  oceupied 
under  the  former  decision  of  this  Court  in  this  case:  and  the 
heirs  of  Laney  will  then  come  in  for  the  purchase  xmmef, 
^ith  interest  thereon^  paid  by  Noah  Laney  to  Hanis^  ier  the 
land.  A  judgment  on  one  of  the  land  notes  for  ^doo^aod  a 
note  of  #600  are  still  due  the  estate  of  Harris  by  the  Laneya 
The  amount  of  these  demands  should  of  course  be  set^eff 
against  the  claim  for  damages  due  the  Laneys. 

In  ftffy  ev«nt,  whetfier  Smith  or  the  Laneys  b^  the  credi- 
tor^  the  matter  can  just  as  well  be  adjusted  by  plea  to  Koock^ 
ogey's  auity  as  in  equity.  The  rights  and  liabilities  of  all 
other  parties  to  the  bill  are  to  be  regulated  by  the  law,  as  set* 
tied  by  this  Court  in  its  former  judgment  in  this  case. 

Of  course,  if  any  of  the  assets,  out  of  which  Davis'  jtt4f- 
ment  was  to  be  paid,  have  been  lost  or  rendered  uoaTailsUe, 
without  fiuilt  on  the  part  of  Flewellen,  his  estate,  or  thai  of 
is,  should  be  reliered  from  liability  to  that  extent 

J  udgmen  I  reversed* 
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Jam ss  M.  Ohesk^  admraistmtor  de  bonis  non  et  a1^  Ta  Thom- 
as L.  Ross  and  wife^  et  al. 

Wken  cawet  art  referred  to  aa  arbitrator  who  is  to  past  upon  qtreatidM  of 
law  aadAMt,  aad  alao  all  the  equltiet  involTed,  witk  the  ri^t  of  aay  party  ift- 
tevetted  to  appeal  therefrom  to  the  Sttpreme  Court  ob  any  question  of  law  or 
equity  psssed  upon  and  decided,  the  Court  will  not  reverse  the  judgment  of 
the  Court  maidng  the  award  its  judgment,  if  the  law  and  equity  upon  the 
HMts  aa  found  bylha  arbitrator  "are  correctly  administered. 

In  equity,  Bibb  Snperior  Court,  decision  by  Judge  ffow^ 
yJune,  1857. 


The  question  adjudicated  in  this  case  will  sufficiently  i^*- 
pear  from  the  decision^    The  Court  having  held  and  deci- 
ded  that  no  right  of  appeal  from  the  finding  ofihe/acts  by  the* 
arbitrator  was  reserved,  it  is  unnecessary  to  set  out  these  facts* 
or  the  awards,  both  of  which  are  very  voluminoua  The  caMses^ 
named  were'^  referred  to  the  arbitrament  and  award  of  tbe  H#n^ 
A.  H«  Chappell,  who  is  to  pass  upon  all  the  questions  of  ]mw 
and  fact,  and  also  all  the  equities  involv^pd — bfe  awafd  tO" 
be  delivered  to  the  clerk  of  said  Court,  and  be  entered  oa 
the  minutes  and  made  the  judgment  of  said  €oiirt|  with  tli» 
right  ot  any  party  interested  to  appeal  therisfrom  to  the  Su- 
preme Court  on  any  question  of  law  or  equity  so  passed  op* 
.  on  and  decided,  within  thirty  days  from  said  award.'' 

The  arbitrator  made  up  his  award  and  returned  the  same 
to  the  Clerk  of  the  Superior  Court,  then  in  session,  and  the 
presiding  Judge  (Abner  P.  Powebs)  signed  a  decree  orjudg*' 
ment  in  pursuance  of  said  award,  and  which  judgment,  witb 
the  award  and  the  journal  of  the  arbitrator,  was  ordered  ta 
be  and  was  entered  on  the  minutes  of  said  Court 

To  this  award  and  the  judgment  of  said  Court,  James  M. 
Green,  administrator  nfe  bonis  non  of  Samuel  J.  Ray,  and  H, 
K  and  J.  M.  Green  excepted,  upon  the  following  grounds, 
to  wit : 

let  That  the  arbitrator  erred  in  awarding  that  Ray  ti 
Ross  were  partners  in  the  public  printing. 
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2d.  That  he  erred  in  awarding  that  there  was  $2043,77  due 
to  Calvin  G.  Wheeler  out  of  the  State  printing  fund  as  the 
assets  of  the  firm  of  Ray  &  Ross. 

3d,  That  he  erred  in  deciding  and  awarding  that  the  fund 
arising  from  the  State  printing  was  assets  of  the  firm  of  Raj 
&  Ross. 

4th.  That  he  erred  in  awarding  to  Thomas  L.  Ross  the 
sum  of  $800  for  )iis  personal  services  in  carrying  on  and 
completing  the  State  printing  job,  after  Ray's  death,  and  al- 
so in  awarding  to  him  the  sum  of  01334,48  for  his  expen- 
ses in  carrying  on  and  completing  said  job. 

5th.  That  he  erred  in  deciding  and  awarding  that  the 
sums  due  to  Calvin  G.  Wheeler  and  Thomas  L.  Ross  were 
debts  of  a  partnership  character,  against  the  assets  of  Ray  & 

Ross. 

6th.  That  he  erred  in  awarding  and  deciding  that  the  mon- 
ey in  the  hands  of  Thomas  P.  Stubbs,  and  the  amount  paid 
by  Hall,  administrator  to  the  Messrs.  Greens,  was  assets  be* 
losging  to  the  firm  of  Ray  and  Ross,  and  that  he  also  erred 
in  awarding  and  decreeing  that  the  said  Greens  should  pay 
said  money  or  any  part  thereof  to  said  Wheeler  and  Roes, 
an4  in  awarding  that  said  Wheeler  and  Ross  should  be  al- 
lowed to  enter  up  judgments  against  said  James  M.  Green, 

administrator  as  aforesaid,  and  said  James  M  Green  and 

* 

Henry  K.  Green. 

7th.  That  be  erred  in  awarding  and  deciding  that  the  mon- 
ey or  assets  in  the  hands  of  the  Messrs.  Green  were  partnm- 
thip  assets  to  be  equally  dirided  between  Thoa.  L.  Rose, 
funrivor,  and  James  M.  Green,  administrator  de  bonis  nam 
of  Samuel  J.  Rar. 

•th.  T^at  he  erred  in  awarding  and  deciding  that  the  fu- 
neral expenses  and  expenses  of  the  last  illness  of  Samuel 
J.  Ray  should  be  paid  by  James  M.  Green,  administrafor, 
Itc.,  out  of  the  surplus  in  the  hands  of  J.  M.  and  H.K.  Green, 
and  also  in  awarding  that  H.  K.  and  J.  M.  Ghreen  thonld  pay 


MACON,  JANUARY  TERM,  lasa.-  6K 


Green,  adm>,  et  al,  ts.  Ross  and  wife  et  aL 


said  administr^or  a  sufficiency  of  said  surplus  for  said  pur- 
pose. 

9th.  That  be  erred  in  awarding  and  deciding  that  the  price 
at  which  H.  K.  and  J.  M.  Green  purchased  the  Telegraph 
Printing  Office,  &c,  was  $7000  and  that  there  was  still  any 
amount  due  from  them  to  said  Thomas  L,  Ross  as  suryivor 
of  Ray  &  Ross. 

And  be  it  further  remembered  that  on  the  said  24th  day 
of  June,  1857,  aforesaid,  the  said  award  having  been  return- 
ed and  filed  by  said  arbitrator,  in  the  Clerk's  office  of  said 
Court,  his  Honor  did  adjudge  and  decree  that  the  same  be 
made  the  judgment  and  decree  of  the  Court,  and  the  said 
James  M.  Green,  administrator  as  aforesaid,  and  James  M, 
and  Henry  K  Green  on  this  the  day  of  July,  1857,  be- 
ing within  thirty  days  from  the  adjournment  of  said  Court 
do  say  that  the  Court  erred, 

ist  In  adjudging  and  decreeing  that  the  said  Thomas  L. 

Ross  do  recover  of  the  said  Thomas  P.  Stubbs  the  sum  of 

.91492  76.' 

2d.  In  adjudging  and  decreeing  that  Calvin  G.  Wheeler 

do  recover  of  said  Thomas  P.  Stubbs  the  sum  of  Hi 220  37. 

3d.  In  adjudging  and  decreeing  that  said  1  homas  L. 
Ross  do  recover  of  said  James  M.  Green  and  Henry  K. 
Green  the  sum  of  (1488  37,  and  in  adjudging  and  decree- 
ing that  said  Ross  do  recover  of  said  James  M.  and  Henry  K. 
Green,  partners,  the  sum  of  (820  05  for  cost 

4th.  In  adjudging  and  decreeing  that  Calvin  G.  Wheeler 
io  recover  of  James  M.  and  Henry  K  Green  the  sum  of 
0823  40,  and  in  adjudging  and  decreeing  that  said  Wheeler 
do  recover  of  said  James  M.  and  Henry  K.  Green  the  sum 
#16  25  for  cost 

6th.  In  adjudging  and  decreeing  that  the  said  James  M. 
Green  and  Henry  K  Green,  partners  as  aforesaid,  do  pay 
oyer  to  said  James  M.  Green,  administrator  de  bonis  non  of 
Samuel  J.  Ray,  the  sum  of  (592  65. 

^th.  In  adjudging  and  decreeing  that  execution  do  issue 
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agftfaMl  die  8m4  Jmmet  M.aiid  Hemy  K.  Orew  or  tiakm  of 
tliam,  for  the  ▼arious  aaioaato  adjudged  against  AenL 

Pes  &  6ri£r  ;  and  Colb,  for  phtintiflb  in  erroi; 

Stmbs  &  HtLL;  N^sBiTs;  Whittle;  and  RtTTHSBFORD^ 
eontra. 

McDoqialo,  h,  deUvenng  the  opinioiL 

t*his  cause  comes  to  this  Court  on  exceptions  to  the  decis- 
ion of  the  Court  below,  making  the  award  of  the  arbitrator 
the  jndgment  of  the  Court    The  causes  petiding  between 
the  several  parties  in   this  voluminous  record  were  referred 
by  the  order  of  Court  with  the  consent  of  parties,  to  the  ar- 
bitrament and  award  of  the  Hon.  Absalom  H.  ChappelL  He 
was  to  pass  on  all  the  questions  of  law  hnd /act,  and  also 
on  all  the  equities  involved.    The  right  of  any  party  interes* 
teS  to  appeal  to  the  Supreme  Court  from  the  decision  of  the 
ai1>itrator  on  any  question  of  law  or  equity  was  reserved. 
No  right  of  appeal  from  his  finding  of  the  facts  was  reserved. 
The  majority  of  the  Court  is  of  opinion  that  the  arbitrator, 
having  found  the  facts  as  he  did,  pronounced  correctly  the 
law  and  equity  of  the  causes  arising  on  those  facts  as  found ;. 
and  that  the  most  of  the  errors,  if  not  every  error  assigned 
in  the  special  assignments,  when  examined,  will  be  found  to 
be  based  on  the  finding  of  the  facts. 

It  follows,  as  a  matter  of  course,  that  if  the  errors  are  as- 
signed on  the  finding  of  the  facts  alone,  there  is^  nothing  that 
tfiis  Court  can  consider,  and  that  the  judgment  must  be  af- 

finned. 
I  doubted  in  regard  to  two  matters  determined  by  the  ar-- 

bitiator,  and  I  am  not  satisfied  that  he  determined  eonreelly 

in  r^ard  to  them.    The  first  is  in  regard  to  the  State  fAn^ 

ing.    I  think  there  is  a  difference  between  a  conftact  vrtA 

the  State  for  the  public  printing,  and  a  contract  for  the 

execution  of  the  job  after  it  is  engaged.    A  memb^  of  a 

printing  firm  may  be  chosen  State  printer.     The  accefiettiee 


jmrnm^  jaiuhhy  tiru,  tita        $\t 


O0ie%  wim%M  ftK  f».  Bow  wm^  wife  •••i 


of  fli»  a^pofatntat  mfeikw  him  nedpOMMt  for  tii^pftMId 
prtnlfaig.  ltis«ti  iftdhridiml  enga^MMnt  Other  memb«9 
of  tfie  Ann  ate  not  cotiitnitted  or  bouad  by  thft  election,  and 
■^  or  may  not  refbse,  if  an  opporttinity  be  afforded  them, 
to  tinlte  with  tlie  elected  partner  in  the  oontrset.  Ha  iMiy 
nererthelees  engage  his  own  firm  to  do  the  workipajriag  tbem^ 
f^  the  work  and  pocketing  the  profit  or  loee  himeelC  Ray, 
ai  the  State  printer,  may  have  employed  any  other  printer 
or  printing  firm  to  execute  the  job.  If  he  employed  l^is  own 
illrm,  they  became  partners  with  him  in  the  job,  and  whatev- 
er profit  they  may  have  made  they  shonld  share  with  him ; 
bat  if  there  was  a  difierence  between  the  price  paid  for  exe* 
eating  the  job  and  the  price  paid  the  State  printer,  the  latter 
was  entitled  to  that  if  more,  and  bound  to  pay  if  less.  Ac- 
cording to  the  evidence  in  this  case,  the  arbitrator  might 
have  found  that  Mr.  Ross  was  partner  in  the  contraet ;  or 
tbM  he  was  partner  in  the  job  only.  My  own  opinion  if» 
that  the  preponderance  of  the  evidence  is  in  favor  of  the  lat«- 
tar*proposition.  Mr.  Ross  says  in  his  answer  that  Ray  took 
aid  received  him  as  an  equal  partner  in  the  public  printing, 
at  the  time  the  partnership  of  Ray  &  Ross  was  formed,  and 
that  was  a  part  of  the  consideration  which  induced  him 
to  enter  into  the  partnership.  He  does  not  say  thtit  he  was 
taken  as  an  equal  partner  iu  the  contract.  In  fact,  he  does 
not  seem  to  have  known  what  the  contract  was,  but  lie  does 
seem  to  have  heard  that  Ray  had  other  partners  in  that,  who 
were  to  share,  in  some  way,  in  the  profits  af  the  business 
of  State  printing,  but  does  not  know  it  to  be  true ;  that  8.  T. ' 
Chapman  claimed  an  equal  interest  in  the  profits,  that  the  ' 
sum  af  five  hundred  dollars  was  paid  him ;  that  he  paid 
Efftward  J.  Hardin,  by  order  of  Ray ^  fifty  dollars,  and  a  them- 
sand  dellfeii^  more  were  paid  out  Ray  was  to  have  the  work  • 
dMe,  and  the  j!>rofits  were  to  be  divided  among  the  partnerti'' 
to  tfle  contract  The  profits  conld  only  be  ascertained  by 
deitttstingfrotti  the  contract  price  with  the  State,  the  pritoftt ' 
wiricfa  Bay  nndMook,  with  hia  partners,  ta  eMcute  ike  J^ 
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The  jab  was  executed  by  the  same  hands,  no  dottkt,  wh» 
exasQted  other  jobs  for  Ray  &  Roes,  and  if  Roes  vas  a  paiU 
ner,  he  was  entitled  to  bis  share  of  the  profits  made  by  the 
job  under  Ray's  contract  with  his  co-partners  in  the  contra^ 
The  testimony  of  Dr.  Collins  accords  well  with  this  view  of 
the  matier.  He  was  called  on  by  Ross  to  stand  Ray's  seeor 
rity  as  SiattprirUery  and  when  asked  why  he  did  not  call  oa 
his  own  brothers  to  stand  Ray's  security,  he  relied,  to  the 
efieet,  that  it  was  Ray's  business,  though  he  had  an  inteveat 
in  it.  Perfectly  consistent  with  the  fact  that  Ray's  was  tiM 
coniract  with  the  State  and  entitled  to  the  profits  of  that  con- 
tract ;  while  Ray  &  Ross  were  to  execute  the  job  for  Ray. 

The  arbitrator  proceeded  to  decree  precisely  as  though  h^ 
had  found  that  Ross  was  interested  in  the  contract,  and  not 
in  the  job  only.  If  that  was  his  finding,  his  decree  is  in  ac- 
cordance with  my  opinion  of  the  law.  That  was  certainly 
the  interpretation  of  the  majority  of  the  Court  of  the  find- 
ing. The  language  of  the  arbitrator  is,  ^  that  this  job  of 
State  printing  was  embraced  in  the  partnership  as  much  aa 
any  other  job  which  had  been  secured  or  engaged  by  Ray 
before  the  partnership,  but  were  not  commenced  or  exeea- 
ted  until  afterwards."  According  to  the  mordi  of  the  awaid^ 
Rots  was  interested  in  the  job ;  according  to  the  decree^  to 
malice  it  right,  he  must  have  been,  in  the  opinion  of  the  arbi* 
Orator,  interested  in  the  contract  also.  The  majority  of  tha 
Court  may  have  construed  the  finding  of  the  arbitrator  coi^ 
lectly,  that  Rofs  was  interested  in  that  contract ;  but  if  thai 
finding,  being  of  a  fact,  be  wrong,  this  Court,  I  conclude^  hat 
BO  power  to  correct  it 

The  other  point  on  which  I  had  some  difficulty  grows  oat 
of  a  decision  of  this  Court  on  the  effect  of  the  Uon  of  a 
judgment  against  one  of  the  partners  individually,  on  tbe  m- 
terest  of  that  partner  in  the  property  of  the  firm  of  wUdi 
be  is  a  member.  If  it  be  a  lien  on  that  interest,  so  as  to  ea- 
Ulle  the  purchaser  of  it,  when  sold,  to  take  it  divested  of  a  Mm. 
fbf  the  firm  debts,  not  redneed  to  judgment,  (being  jodgmonii 
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of  older  data)  then  it  ia  a  prior  legal  lien,  and  aceording  to 
the  roles  of  a  Court  of  Chancery,  if  there  be  funds  in  ile 
hands,  on  which  there  b  a  legal  lien  over-riding  equitaUe 
liens  on  the  same  fund,  the  legal  lien  must  prevaiL  If  it 
be  a  correct  construction  of  our  statute  in  respect  to  the  lieft 
of  judgments  on  the  property  of  the  defendant,  that  a  jadg- 
meat  against  an  individual  member  of  the  firm  binds  the 
partnership  property  of  that  member  of  the  firm,  to  the  ex* 
elusion  of  the  equitable  lien  of  partnership  creditors,  then  the 
oldest  legal  lien  on  Rair^s  property  ought  to  have  prevailed. 

I  think  that  the  decree  of  the  arbitrator  is  in  conformity 
with  the  old  rule';  but  I  do  not  see  how  it  can  stand  consi** 
lentiy  with  the  ruling  of  this  Court  to  which  I  have  advol- 
•d,  aad  which  I  am  not  calling  in  qnestion. 

Judgment  affirmed* 


'    ABGUED  AND  DETERMINED 

IK  THE 

SBMM  Wm  OF  THE  STITE  OF  fiEOMU, 


AT  ATLANTA^  MAUCH  TERM,  1858. 


Present— JOSEPH  H  LUMPKIN, 

CHARLES.  J.  MeDONALD,  I-JbiIim. 
HENRY  L.  BENNING, 


1 


WuxiAM  JjcamiNos  and  others^  plaintiffi  in  enor,  vs.  Airsn- 

soN  M .  Pabksb^  defendant  in  enm, 

Jones  VA.  Jones,  in  7  Ga.  Rfp.  76 ,  recognised  and  followed. 

Trover,  from  Fulton  county.    Tried  before  Judge  Bull 
at  October  Term,  1857. 

This  was  an  action  of  trover  by  Synthia  Jennings  and 
others,  heirs  and  distribntees  of  Alien  Jennings,  deceased, 
against  Anderson  M,  Parker,  for  the  recovery  of  a  lot  of  ne- 
groes, which  he  Parker  received  in  right  of  his  wife,  under 
the  will  of  said  Allen  Jennings,  deceased,  and  upon  her 
death  the  same  were  claimed  by  the  plaintiffs  as  the  heirs  at 
law  of  the  testator. 

The  following  is  the  portion  of  the  will  upon  which  plain- 
tiffs relied,  to-wit : 

The  rest  of  my  property,  both  real  and  personal,  I  give 
and  bequeath  and  devise  to  the  following  persons  upon  the 
conditions  and  restrictions  following,  lo-wit:  Equally  to  my 
sons  William  and  Thomas  and  to  my  daughters  Julia  Annt 
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Rhoda  Sophronia,  Onjr,  and  Elizabeth  Jane ;  aad  as  respects 
mj  said  daughters^  I  gi¥e  the  same  to  them  and  them  only 
pacBoiiallyyindiYidually,  exclusiYely,  and  to  their  children  and 
not  to  their  husbanda    The  property  and  interest  which  may 
faU  to  and  belong  to  the  said  Julia  Ann,  Rhoda  Sophionia, 
Ony  and  Elizabeth  Jane,  my  daughters,  is  hereby  wilted  and 
devised  to  them  and  each  of  them  and  theirchildren,  the  chil- 
dren of  their  bodies,  and  not  their  present  or  future  huabaads 
cf  them  or  either  of  them ;  not  to  belong  either  in  r%ht  ox  dis- 
position to  their  husbands,  but  as  before  mentioned,  is  hereby 
wilM  dnd  bequeathed  donate  in  right  and  use  to  the  said 
Julia  Ann,  Bhoda  Sophronia,  Ony,  and  Elizabeth  Jane,  my 
datighteis,  and  their  children  respectively,  and  to  them  only, 
90  long  as  they  or  either  of  them  shall  hve.    In  the  diYisioa, 
the  said  William  and  Thomas,  Julia  Ann,  Rhoda  Sophronia, 
Ony,  and  Elizabeth  Jane,  taking  share  and  share  alike,  the 
latter  for  themseiires  and  their  children,  each  child  ivprMsat- 
iog  one  share  or  part" 

'• 
Upon  the  trial,  it  was  admitted  that  defendant  was  in  pos-. 

session  of  the  negroes  sued  for,  and  that  Onj/,  his  wife,  and 
one  of  the  daughters  of  testator  and  legatee  in  said  will 
was  dead,  and  that  she  left  np  child  or  children,  and  had 
nerer  had  a  chili    It  also  appeared  that  defendant  was  mar- 
to  said  Ony  at  the  time  of  the  making  ot  the  said  will^ 


The  presiding  Judge  held  and  ruled,  that  Mrs.  Ony  Parker 
haying  died  without  ever  having  a  child,  that  the  will  created 
an  estate  tail,  and  the  property  vested  absolutely  in  her  hua- 
band. 

The  jury  under  the  charge  of  the  Court,  found  for  the  de- 
fendant, aad  plaintiffs  excepted. 

M.  M.  TinwsLL,  for  plaintiffii  in  error. 
Hatoood;  Ezzabp  &  CoLi.i£B,  contra. 
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Bird  Ts.  BreedloTe.      x 

By  the  Court, — ^Bennino,  J.  delivering  the  opinion. 

The  Court  below  held,  that  the  will  creat^  an  estate  tail 
IB  Mrs.  Parker. 

We  think  that  it  created  in  Mrs.  Parker,  only  an  estate  for 
her  life. 

The  will  is  precisely  like  that  in  Jones  vs.  Jones,  7  Oa  Mep. 
76,  from  which  it  was  no  donbt  copied ;  and  that  will  was 
kdkl  to  give  only  a  life  estate.  ^ 

The  decision  in  that  case,  has  not  been  rerersed  by  toy 
subsequent  decision.    The  decision  in  SmiiA  ps*  J0kmson 
*was  not  intended  to  be  in  reversal  of  it 

In  respest  to  S^ith  vs.  Johnson,  I  most  remark  however, 
itlAi  I  did  not  sit  in  it,  having  been  of  counsel  in  it,  and  that 
I  cannot  give  it  my  approval.  I  think  it  directly  in  ooftiict 
with  the  lessee  of  Mtller  vs.  Hart,  (13  6cu  Rep.  357,)  and 
wkh  Wild's  case,  (the  better  part  of  it  at  that,)  in  6  Otife. 
Nor  do  I  very  well  see,  how  it  is  to  be  distinguished  fiom 
Jones  vs.  Jones,  above  referred  to.  It  does  not  appear,  that 
*  any  of  these  three  cases  was  before  the  Court,  wh«i  it  de- 
eided  Smith  vs.  Johnson. 

We  think  that  the  Court  erred,  and  therefore^  that  there 
ought  to  be  a  new  trial. 

Judgment  reversed. 


John  Bird,  plaintiff  in  error,  vs.  John  A.  Brbbdlovb,  de- 
fendant in  error. 

[1.]  In  an  application  to  the  Legislature  for  a  pardon,  il  i»  not  unlawful  to  use 
before  the  Legislature  an  aothentioated  «opy  of  the  evidence  takea  down 
on  the  trial  of  the  convict. 

pi)  The  business  of  attending  to  applications  for  pardon,  ia  not  restricted  to 
atterneys  at  law. 
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Assumpsit,  from  DeKalb  county.  Decided  by  Judge  Bull 
October  Term,  1857. 

This  was  an  action  of  assumpsit  upon  a  promissory  nols 
for  01/)OOy  given  in  1853,  by  the  plaintiff  in  error,  who  was 
the  defendant  in  the  Court  below,  to  William  T.  Williamson, 
and  by  the  said  Williamson  transferred  to  the  defefodant  in 
error. 

Counsel  for  the  defendant  below  amended  his  plea  nb- 
slantially  as  follows:  The  consideration  of  said  note  is  ille- 
gal, and  said  note  void  on  the  ground,  that  the  conaideratiop 
of  said  note  was  that  the  said  payee  thereof  should  assiat  ki 
geltinig  the  Legislature  of  said  State  to  pardon  Elijah  Bird 
then  under  sentenee  of  death  for  murder,  and  that  by  tke 
contract  the  said  payee  was  to  use  the  authenticated  oapf  #f 
the  evidence  used  on  the  trial,  and  none  othor  was  need  by 
said  payee  in  making  tiis  argument  to  the  Legiablore,  audi 
that  said  payee  was  not  an  attorney  at  law. 

It  was  agreed  by  the  counsel  for  the  plaintiff  and  defaadr 
ant,  that  the  plea  should  be  considered  as  demurred  to,  and 
striken  out,  that  the  plaintiff  should  take  a  vefcKet,  and  Ike 
defendant  be  at  liberty  to  carry  the  case  to  the  Snpreme  Cdmn 

Counsel  for  defendant  then  filed  his  bill  of  exceptions  al-  ^ 
leging  that  the  Court  erred : 

1st  In  sustaining  said  demurrer  and  striking  said  plea. 
2d.  In  allowing  said  verdict  and  judgment 

Hammond  &  Sox,  appeared  for  defendant  in  error. 
Gartrbll  &  Olbnv,  contra, 

9 

By  the  Court. — Bennino,  J.  delivering  the  opinion. . 

Was  the  plea  good  t 

Two  reasons  only,  are  relied  on  in  support  of  it : 

1st  That,  by  the  contract  between  John  Bird  and  Winiam- 
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soa^tbe  latter  wai  to  use  before  the  Legislature^  in  Ae 
effort  to  procure  the  pardon  of  Elijah  Bird,  an  authenticated 
copy  of  the  evidence  taken  down  on  his  trial 

2d.  That  Williamson  was  not  an  attorney  at  law. 

Neither  of  these  reasons  was  sufficient 

[i.]  As  to  the  first;— the  Act  of  1819,  says:  ^^In  all  cases 
of  application  for  pardon  or  repriere,  a  certified  copy  of  such 
evidence,"  (evidence  taken  down  like  this  was^  ''shall  ac- 
company such  application/'     CobVa  Dig.  859. 

1^2.]  As  to  the  second — what  law  is  there  that  restricts  I}u- 
siness  of  this  sort  to  attorneys  at  law  ?    We  know  of  none. 


Judgment  affirmed. 


EosKiNs,  HusKiLL  &  Co.,  plaintifls  in  error,  vs.  Johnson  k 
Gabbett,  defendants,  and  The  Planters  Bank  of  Savan- 
nah,  claimants,  defendants  in  error. 

£1.)  H«»kiMi.  HfBklU  4e  Co.  Misd  out «  gmmultmeAt  agaiist  Coihran  aiui  Sloaa 
The  Planters  Balk  of  Savannah  tued  out  a  garnisbment  against  Sloan  only. 
The  plaintiffs  in  both  cases  were  in  pursuit  of  the  same  debt.  That  was  a 
debt  due  from  Cotkran  f  Sloan,  and  not  from  Sloan  stparatefy.    Cothran  was 

living. 
Heltk  that  the  debt  was  attached  by  the  garniskneiU  ofHMkiAS,Huskill  9d  C<h 

to  the  exclusion  of  the  garnishment  of  the  bank. 
p.]  A  camion  as  to  D$nnis  vs.  Qrteih  20  Gro.  386. 

Attachment  and  Garnishment,  from  Floyd  county.  Deei- 
ded  by  Judge  Hammond.    August  Term,  1857. 

On  the  24th  December,  l856,Hoskins,  Huskill  &  Co.  sued 
out  an  attachment  against  Johnson  &  Garrett,  and  garni- 
sheed  Cothran  and  Sloan,  who  were  served  with  a  summons 
of  garnishment  on  the  evening  of  24th  Dec.    (Cothr^q  s^rviwi 
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with  a  copy  30  minutes  past  5  o'eiock,  P.  M.^  and  Sloaa  W 
minutes  past  5,  P.  M.) 

Cothran  &  Sloan  answered  that  on  the  23d  December  they 
received  on  consignment  from  John  G.  Giurrett,  one  of  the 
firm  of  Johnson  &  Garrett,  25  bales  of  cotton^  and  on  die 
same  day  advanced  to  Garrett  $48i>  OO^on  said  cotton.  On 
the  24thy  the  next  day,  they  sold  the  cott^n^and  after  deduct* 
ing  freight,  drayagey  mending  and  commissions  for  selling, 
and  the  amount  advanced,  left  in  their  hands  the  sum  of 
^77  57,  belonging  to  Garrett 

This  answer  was  verified  by  the  oath  of  ^^A.  AI.  Sloan,  one 
of  the  firm  of  Cothi^an  &  Sloan",  13th  February,  1857. 

On  the  24th  December,  1856,  the].Flanters  Bank  of  Savan- 
nah sued  out  an  attachment  againat  John  G.  Garrett,  and 
summons  of  garnishment  issued  directed  to  A,  M.  Sloan. 
Upon  this  attachment  the  Constable  returned  that  he  had 
•erved  Sloan  with  a  summons  of  garnishment  at  4  o'clock  in 
the  afternoon  of  24th  December,  1856.  Also,  levied  on  2i^ 
bales  of  cotton.  Also,  5  bales  marked  T.,  4  o'clock  24th  De- 
cember, 1856.  Marked  ^^25^^  on  each  bale,  11  o'clock,  A.  M- 
25th  December,  1856,  pointed  out  by  Underwood  &  Smtlb, 
pl'ff 's  att'y. 

SAM.  JOHNSTON,  T.  a 

Served  Sloan  &  Cothran  with  a  summons  of  garnishment 
on  the  within  attachment,  3  o'clock  in  the  evening,  Feb.  13^ 
1857. 

SAM.  JOHNSTON,  T.  C. 

The  5  bales  of  cotton  marked  T.  levied  on,  solfl  Sth'  Attm- 
ary  1857,  under  order  of  Court,  &c 

SAM.  J0HN8T0N,  T.  C 

The  attachment  of  the  Planters  Bank  was  upon  a  draft  by 
Garret,  dated  9th  Dec.;.  165€,  payable  iorty-ivisi  daya  lifter 
date,  to  the  order  of  N.  J.  Bayard,  Agent,  for  #6091  28,  aad 
drawn  upon  Messrs.  Hardwicke  &  Cook,  Ssv^imah*    Noted  1 
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for  non-acceptance,  22d  Dec.  1856.  Noted  for  non-payment 
26th  January  1857.  Protested  for  non-payment  a7th  Janu- 
ary  1857, 

It  was  agreed  Uy  the  attorneys  for  the  Planters  Bank  that 
the  answer  of  CoAran  &  Sk>a»,  bfy  A«  M.  Sl6an,  in  the  ta;^ 
of  Hoskins,  Huskill  &  Co.,  should  be  taken  as  the  answer  of 
A,  M.  Sloan  in  the  case  of  the  Bank  against  Garrett. 

Judgment  was  obtained  by  Hoskins,  Huskili  &  Co.  against* 
John  G.  Garrett,  only  one  of  the  firm  of  Johimon  &  Garrett, 
al  August  Term  of  the  Superior  Court  of  Floyd  county;  aitd 
by  the  Planters  Bank  against  the  same  at  the  same  l>»rin. 
Aud  counsel  tor  the  Bimk  mored  that  the  money  in  ih^ 
hands  of  Cothran  &  Sloan  be  paid  and  applied  to  the  jtuig^ 
ment  obtained  by  the  Bank  against  Oarrett. 

Hoskins,  Iliuikill  &  Co.  objected  to  this  order  on  the 
grounds, 

ist.  Because  the  summons  of  gnrni^ment  was  directed  to 
and  served  upon  Jl.  M.  Sloatty  kndimduaUy^  and  no  sura- 
mons  was  issued  for  or  served  upon  Cothran  St  Sloan. 

2d.  Because  the  answer  of  Cothran  &  Sloan  shows  that 
the  fund  was  held  by  them  as  the  firm  of  Cothran  and  Stoat), 
and  not  by  A.  M.  Sloan  as  an  individual. 

3d.  Because  the  dd^t  sued  on  by  the  Planters  Bank  was 
not  doe  when  its  attachment  issued,  and  the  parties  fkiledio 
comply  with  the  provisions  of  the  statute  authorizing  attach- 
ment  to  issne  on  debts  not  due,  and  said  attachment  was 
tlierefore  null  wd  void. 

After  argument,  the  Court  ordered  the  money  in  the  bttodv 
of  Cothran  &  Sloan  to  be  applied  to  the  attachment  of  tlw 
Planters  Bank,  and  counsel  for  Hoskine«  Huskill  &  Ca  e»i 
eepted. 

D.  S.  PaiMTUF,  for  plaiiOifis  in  error. 

Underwood,  contra. 
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B^  the  Oaurt — Bkhnino,  J.  delivering  the  ppinioD. 

The  debt  which  the  two  competing  garnishments  were  in 
pttisuU  ol^  wae  a  debt  due  from  a  partnership  composed  of 
two  persoBs,  C.  Oeihran  &  A.  M.  Sloan.  These  persons  were 
both  living. 

These  facts  sufficiently  appeared  upon  the  face  of  the  pro- 
ceedings in  each  garnishment 

One  of  the  two  garnishments,  that  of  Hoskins,  HuskiU  & 
COb,  was  sued  out  against  the  parfner$kip  of  Cothran  ic  Sloan; 
the  other,  that  of  the  Bank,  was  sued  out  against  Sloan  only. 

Which  of  the  two,  attached  the  debt  ?  This  is  the  ques- 
tion* 

The  situation  which  the  garnishing  plaintiff  occupies  in 
ra^ecl  to  the  garnishee,  can  be  no  better  than  that  which 
Uao  defendant  himself  occupies  in  respect  to  the  garnishee. 
If  the  case  be  one  in  which  the  deiendsnt  himself,  if  string 
the  garnishee,  could  not  get  a  judgment  against  the  garni- 
shee, it'is  one  in  which  the  garnishing  plaintUf  cannot  get  a 
judgment  against  the  garnishee.    This  must  be  manifest 

Garrett  was  the  defendant  in  the  bank's  suit  Stippose 
the  garnishment  against  Sloan  had  been  a  suit  by  Garrett  to 
reeover  the  debt,  and  that  in  his  declaration,  he  had  let  it  ap- 
paar  that  the  debt  was  due  from  CMAran«iiu/  Sloan,  and  that 
Cediran  was  still  living,  could  he  succeed  ? 

^Butin  the  case  of  defendants,  if  a  party  be  omitted,  wbe- 
ther  he  be  sued  upon  a  personal  contract,  or  as  pernor  of 
the  profits  of  a  real  estate,  as  in  debt  for  a  rent  charge,  the 
objection  can  only  be  taken  by  plea  in  abatement  verified  by 
aAdavit,  unless  it  appear  on  the  fitce  of  the  declaration,  or 
some  other  pleading  of  the  plaintiff,  that  the  party  omfmd  !s 
situ  living,  as  well  as  that  he  jointly  contracted,  in  whtcb' 
case  the  defendant  may  demur,  or  move  in  arrest  of  judg- 
ment, or  sustain  a  writ  of  error."  1  Chitiy  PL  29.  '      ' 

This,  no  doubt,  is  good  law;  and  being  so,  Garrett  could 
not,  in  die  case  supposed,  recover  of  Sloan.    It  must  JbDow, 
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that  if  he  could  not  recover  of  Sloan  in  the  case  supposed, 
neither  can  the  bank  reooTer  of  Sloecn  in  the  actual  case. 

AgjBon,  there  can  be  no  doubt,  that  if  this  was  a  partner- 
ship debt  of  Cothran  &  Sloan,  and  Sloan  only  was  sued  fdr 
it,  he  might  piead  Cothran's  non-joinder  in  abatement,  (Cfttt- 
tj/ supra.) 

Does  not  Sloan's  answer  to  the  garmshmem  anaount  to 
such  a  plea?  It  is  on  oath;  it  stales  that  the  debt  is  due 
from  Cothran  and  Sloan ;  it  is  put  in  for  Cothran  &  Sloan  ; 
it  represents  Sloan,  as  one  of  the  firm  of  Cothran  &  Sloan  \ 
when  qMdaking  of  that  irm,  it  uses  language  of  this  sort, 
''these  respondents;*'  "themselves;''  "our;"  "theyf  "cheir;'' 
coupled  with  verbs  in  the  present  tense, 

finally,  say,  however,  that  this  answer  was  not  intended 
by  Sloan  as  a  plea  in  abatement ;  yet,  as  it  discloses  the  foeis 
on  whkh  auoh  a  fdba  might  rest,  may  not  Hoskins,  Huskill 
&  Ca  avail  themselves  of  h  in  their  competition  with  the 
bank  ?  Why  would  these  fieusta  be  good,  if  r^ied  on  as  such 
plea  lA  abatement  ?  Only  because  they  are  such  as  to  show 
the  debt  to  be  one  that,  really,  is  n&t  duefivm  Sloan.  A  debt 
due&om  Cothran  &  Sloan,  is  a  debt  which  is  not  due  from 
Sloan,  But  a  garnishment  against  Sloan  alone,'  is  a  thing 
that  can  rea^  no  debt,  but  a  debt  due  ffom  Sloan.  In  strkl- 
ness,  then,  it  would  seem  that  the  reason  why  these  fkcts 
might  be  relied  on  by  Sloan  as  a  plea  in  abatement,  is  a  rea- 
son why  they  may  bo  relied  on  by  Hoskins,  Huskill  &  Ok 
to  show  that  the  bank  is  not  entitled  to  judgment  against 
Sloan,  and  that  they,  Hoskins,  Huskill  &  Ca  are. 

[1.]  Upon  the  whole,  then,  we  think  that  the  debt  owed  by 
Coth£Mi&  Sloan  was  not  attat^ied  by  the  garnishment  of  tile 
bank,  which  was  against  Slran  only;  and  was  attached  by 
the  garnishment  of  Hoskins,  Huskill  &  Co.,  which  was  against 
Cothran  &  Sloan. 

Consequently,  we  think  that  the  judgment  of  the  Court  b^- 
low,  ordering  the  money  held  by  Cothran  &  Sk>an,to  be  paid 
to  the  bank,  was  erroneous. 
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Ho»kiiis,  Husldli  &  Co.  vs.  Johnson  Ac  Gnrrett. 

This  money  was  due  lo  G-arrHt,  not  to  Johnson  &  Q«r- 
rett.  And  the  suit  of  Hoskins,  Hotkill  &  Co.  was  against 
Johnson  &  Garrett,  while  that  of  the  bank  was  against  Gar- 
rett. Still  this  fact  does  not  help  the  latter  suit.  Its  garnish* 
inent  being  against  Sloan,  instead  of  being  against  Cothran 
&  Sloan,  that  sciit  never  attached  the  debt  at  all.  The  ques- 
tion, therefore,  as  to  whether,  when  there  is  a  debt  against  a 
partnership,  and  a  debt  against  one  of  the  partners,  the  for- 
mer debt  is  to  share  equally  with  the  latter  in  this  partner^ 
separate  property,  cannot  arise. 

I  may  remark,  however,  that  according  to  Dermis  vs.  Oreenj 
{00  Ga.  386,)  the  two  debts  are  to  share  equally  in  the  part- 
n^pa*^eparate  property. 

[£.]  A  partner's  separute  property  is  bound  alike  by  all 

jfidgm^ts  against  him,  whether  they  be  judgfiienis  againsl 

him  as  au  individual,or^gment8  against  him  as  a  partem: 

And  therefore,  it  must  follow,  that  both  kinds  of  judgments 

will  share  equally  in  the  proceeds  of  his  wepoBtatt  property. 

But  as  to  the  proceeds  of  the  partnership  propeity,  the  case 

is  diffisrent.    There  is  in  respect  to  this  property,  an  equity 

among  the  partners  themselves  that  requires  die  property  to 

be  applied  first  to  the  payment  of  the  poPimMtitMp  debtd 

And,  practically,  this  equity  works  in  such  a  way  as  to  give 

debts  against  the  partnership  a  prdieraBce  over  debts  agaiMt 

a  partner,  in  respect  to  that  partner's  interest  in  Ikbe  partnei- 

sMp  effects.    I  mention  this  distinotkm  beoausa  it  was  «Qt 

sedverted  to  in  the  decision  of  Dennis  vs.  €hrtenj  {snpru)  aa4 

because  the  reasoning  on  which  that  decnion  goetf^  uttpKea, 

that  the  distinction  does  not  exist    The  leasotihig  is  wfoa^ 

the  decision,  however,  is  right*;  the  ease  was  one  iiinehHig 

the  dispositioh  of  the  wparate  propetty  of  m  partner. 

• 
Judgiottnl  revemidt 
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Hubbard  rt.  Price  and  Jennio^. 

Wm.  Hubbard,  plaintiff  in  «rwr,  vs.  Price  and  Jcmmfo, 

defendaate  in  enor. 

Ao  ia&olvent  debtor  wa.j*.  onlitled,  in  right  of  bis  wife,  to  a  share  ia  her/^her's 
estate,  the  share  I>ein^  in  the    hands  of  the  executor  of  that  estate ;  it  was 
agreed  between  him  and  his  wife,  and  tbe  executor,  that  the  share  aiioiiM  %e 
itM  ov«r  to  her  as  her  atparata  pi^pertjr,  to  be  placed  by  her  ia  tho  haa^pf 
a  trustee.    Tbia  agreement  was  oxecated. 

Iltldt  That  if  the  share  was  not  more  than  enough  for  a  suitable  provision  for 
the  wife,  this  arrangement  was  ralid,  and  the  fund  was  not  anbjaet  tothe  l«i«- 

baod'a  debts.— Lumpkin  and  BE^tsiNG,  J.  J. 

Fraudulent  schedule  of  insolvent  from  Newton  county. 
Decided  by  Judge  Cabiness  September  term,  1857. 

This  was  issue  of  fraud  made  up  on  the  schedule  wfaich 
had»been  filed  by  William  L.  Hubbard  umder  the  insolvent 
debtor's  act  In  this  schedule  was  the  following  entry:  **  Mon- 
ey received  of  the  executors  of  Charles  M.  Berry  by  my  wife 
and  in  her  own  right  and  paid  over  by  her  for  the  sole  and 
separate  use  of  herself  and  her  children  into  the  hands  6f 
Woodson  H.  Berry,  trustee,  principal  and  interest,  np  Ip 
date  $848*^ 

The  plaintiff  introduced  William  T.  Berry,  who  testiftad 
that  he  was  the  executor  of  Charles  M.  Berry,  deceased ; 
that  as  said  executor  he  paid  over  to  defendant's  wife,  the 
daughter  of  the  deceased,  about  9800,  part  Christmas  a  yMr 
ago,  and  part  Christmas  before ;  and  that  at  ike  time  hepaM 
ft  to  the  said  defendant's  wife,  he  took  from  her  a  re* 
ceipt  which  was  written  in  Covington  and  sent  to  the  defim- 
dant  to  Atlanta ;  end  after  he  had  signed  it  it  was  banded  U 
witness  by  the  defiindant's  wife;  Ae  witness  then,  paid  fha 
Money  to  defendantfs  said  wife,  it  being  the  amount  <:om- 
ing  to  her  from  the  estate  of  her  father. 

Defendants'  counsel  proposed  to  ask  this  witness  if  llio 
defendant  did  not  uniformly,  before  said  money  was  paid  to 
his  wife,  always  refuse  to  receive  said  moaey.  The  plain- 
tiff objected  to  this  question  being  put  to  the  witness,  and 
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tha  Ckmrt  nfmiad  to  aUov  it  to  be  pvl  as  ilfa^il,  ftodi  the 
Qounael  for  defendant  aoDcqiled. 

J>efen^yait'8  counsel  then  proposed  to  prore  thai  bofMe 
aaid'ttoney  was  paid  over,  the  defendant  refiiaed  to  take,  it 
bacanae  it  belonged  to  his  wifis  and  ohiidren ;  but  the  Coait 
nded  that  nothing  eonld  be  proved  oo  the  atih|act  ewe|>t 
what  was  eudi  by  the  defendant  or  the  execnlor  at  the  tisM 
of  the  payment  of  the  money  ;  to  which  mling  of  the  Court 
defendant's  counsel  excepted. 

Defendant's  counsel  then  ;a8ked  what  was  aaid  by  said  de* 
fendant  as  to  receiving  the  money  before  said  rweipt  was 
handed  to  him.  This  question  was  objected  to,  and  the 
Court  overruled  the  same,  and  defendant's  counsel  eaoep- 

ted* 

Counsel  for  defendant  asked  the  Court  to  charge  (he  jtiiy 
^  that  if  the  schedule  of  the^  defendant  fairly  ^i^rpiise  the 
craditors  of  the  nature  of  the  assets,  so  as  to  enable  dirai  to 
hunt  them  up  and  do  all  in  bis  power  to  place  the  e&ds  in 
the  knowledge  and  power  of  the  creditors,  that  is  all  the  law 
will  require  of  an  insolvent  debtor  in  cases  where  the  effects 
are  not  in  possession  of  the  defendant" 

The  Court  refused  so  to  charge,  but  chai^ged  the  juiy  ^^tfaat 
when  defendant's  wife  received  the  money  from  the  ezeeu- 
tor  of  her  deceased  father's  estate,  it  vested  in  her  husbaad 
,e9  intttamiif  and  her  possession  was  his  possessioa  If  the 
plaintiff  was  indebted  at  that  time,  any  engagement .  made 
or  permitted  to  be  made  by  him  to  secure  the  money  so  n^ 
ceived  through  his  wife  to  and  for  her  aq>arate  use,  was  ^ 
fraud  upon  his  creditora  There  was  a  process  by  which  his 
wife's  equity  to  the  separate  use  of  the  nmney  coming  to  her 
from  her  father's  estate  could  have  been  asserted  and  main-^ 
tained ;  but  failing  to  use  that  process  when  shaiBccived  tlie 
moneQTy  his  marital  right  attached*,and  it  becMow  his  piopw* 
ty ;  and  if  the  jury  believed,  from  the  testimonyi  tlmt  he 
was  indebted  at. that  time^  and'tbal  he  settled  it  npon  .his 
wife,  or  permitted  arrangements  to  be  made  km  thai  pmpose 
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by  pkdbg  k  in  th#  hands  of  a  tnistee,  that  trat  a  tend  up* 
on  his  creditors,  and  the  jury  should  so  find.  But  if  ha  was 
not  indebted  at  the  time  his  wife  leceired  the  money,  ha  had 
the  fight  to  settle  it  upon  her  fiee  from  his  future  debts ;  mid 
if  such  was  the  fact,  the  jury  should  find  for  the  defendant 
As  diey  might  believe  die  hci  from  the  testimony,  so  they 
should  return  their  Tsrdiet,  and  by  it  say  whether  or  not  the 
defsndant  had  made  a  fraudulent  retnm  of  his  effects  in  his 
schedule.  It  was  simply  a  question  of  fraud  or  no  fraud  If 
they  believed,  from  the  testimony,  that  the  defendant  had 
made  a  frandnlent  return  of  his  eibcts  in  his  schedule,  they 
should  find  the  issue  in  favor  of  the  plaintiff;  uihim»tw 
in  fjBraor  of  the  defendant'^ 

To  this  refusal  to  chai^,  and  to  the  charge  so  given,  de- 
fendant's counsel  excepted. 

The  jury  found  a  vordict  for  the  plaintiff,  and  the  Coutt 
ordered  the  defendant  to  be  imprisoned  until  he  made  a  fbll 
and  frur  disclosure  of  all  his  edbcta 

To  this  decision  of  the  Court  the  defendant's  counsel  ex- 
cepted, and  filed  bis  bill  of  exceptions,  sa]riag  that  the  Court 
erred: 

lat  In  refusing  to  allow  defendant  to  prove  by  the  execu- 
tor thai  he  had  uniformly  refbsed  to  reoeive  the  money  be- 
fore it  was  paid  to  his  said  wife. 

2d.  In  rdusittg  to  allow  defendant  to  prove  by  said  execu- 
tor that  before  said  money  was  paid  over,  defendant  refbsed 
to  take  it  because  it  belonged  to  his  wife  and  children. 

Id.  In  holding  that  the  receipt  given  could  not  be  exi^ain- 
ed,  and  that  nothing  could  be  proven  on  the  subject  except 
what  was  said  by  defimdant  or  executor  (witness)  at  the  time 
of  the  payment  of  the  money;  also  in  refusing  to  allow  de- 
fendant to  prove  what  was  said  by  drfendant's  wife  as  to  re- 
ceiving said  money  before  said  receipt  was  handed  to  said  ex- 
eovtor  (witnesa) 

4th.  The  Court  ened  in  its  general  charge  npMi  the  sub- 
jeet  aim  defendant^  sayings. 
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Mh.  The  Court  erred  in  refusing  to  chaise  as  requested 
by  defendant's  counsel. 

6th.  The  charge  of  the  C«urt  as  given  was  error  and  con- 
trary to  law. 

Hammond  and  Son  for  plaintiffs  in  error. 

C1.A&K  and  Lamar,  contra. 

By  the  Court, — Benning,  J.  delivering  the  opinion. 

The  money  (^48)  came  from  the  estate  of  the  fsAber  of 
the  debtor's  wifa  It  was,  therefore,  a  fond  out  of  whi^flbe 
was  entitled  to  a  suitable  settlement ;  and  a  Court  of  Equilf 
would,  on  her  application,  have  compelled  the  debtor,  h« 
husband,  willing  or  unwilling,  to  make  the  settletnrat  This 
is  undisputed. 

Men  may  do  of  their  own  accord,  whatever  a  Cotnt  of 
E}quity,  any  Court,  would  compel  them  to  do.  Thi^  dm  k 
true,  as  a  genefal  principle,  nobody  deniee. 

D»68  noCthis  case  faU  within  it?    Why  not  ? 

The  creditors  of  the  husband  can  have  no  cause  of  e^ 
jeetioQ ;  the  credit  they  gaire  was  not  given  on  the  AiA  of 
lliie  fund.  Consequently,  should  they  get  tl»  Innd  tkef 
would  get  more  than  they  bargained  for. 

The  husband  does  not  object ;  he  coneentB. 

The  creditors  and  the  husband  are  all  that  conld  objeet 

To  require  the  wife  to  go  into  equity,  would  be  menlf  t> 
cause  a  good  part  of  the  fond  to  be  consumed  in  Uligeiaim ; 
one  of  the  poorest  uses  to  whieh  it  could  be  put 

There  does  not  seem  to  be  any  reason,  then,  why  this  case 
should  not  fiill  within  the  general  principle.  Aftd  J^tdge 
Lumpkin  and  I  think  that  it  does  fUl  within  the  geoeiel 
principle 

He  and  I  think,  then,  that  if  this  fond  was  net  bmmpo  duu 
enough  for  a  suitable  provision  for  Ihrwife^  and  if  it  was 
by  the  executor  turned  over  to  her  for  bereepMate- 
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was  by  h«r  placed  iu  the  hands  of  a  trustee,  with  the  con- 
sent of  her  husband,  the  fund  became  one  well  settled  to 
her  separate  use ;  and,  therefore,  one  not  subject  to  her  hus- 
band's debts. 

It  follows  that  Judge  Lumpkin  and  I  think  that  the  charge 
of  the  Court  was  erroneous. 

But  if  it  be  true  that  it  was  lawful  for  the  husband  to  con- 
sent to  this  arrangement,  it  must  be  true,  that  he  bad  the 
right  to  prove  that  he  had  consented  to  it.  And  what  better 
way  of  proving  that,  was  there,  than  that  of  proving  that  he 
said,  be  had  consented  to  it?  I  know  of  none.  If  this  be 
so,  it  follows,  that  the  Court  beiow  erred  in  ruling  out  the 
sayiags  of  the  husband. 

Judge  McDonald  doubts  the  foregoing  conclusions  of  the 
other  two  members  of  the  Court ;  but  he  thinks,  that  the 
schedule  made  a  full  and  fair  disclosure  as  to  this  fund,  ao  as 
to  enable  the  creditors  to  pursue  it  if  they  should  think  ftt  to 
do  so,  and  that  more  than  this,  was  not  required  of  the  debt- 
or. ^'  Learing  the  question  open,  as  to  whether  under  the 
facts  disclosed,  the  wife  may  not  enforce  her  equity  as  to  Ihe 
money  received  from  the  executor  of  her  father's  estate,  be- 
tween her  and  her  husband,  and  her  hu^)and^!  creditors*'^ 

All  three  of  us  then,  think,  that  the  judgment  of  theCkmit 
belew  onght  to  be  reversed. 

Judgment  reversed. 


J 
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ViYlAir   H0UCE8,  plaintiff  iiT  error,  v&  James  R.  Gsorgs 
and  Matthew  M.  Scott,  defendants  in  error. 

A  denial  of  the  aUegations  of  a  bill,  if  the  deaial  be  fbuaded  merely  on  i^Ssa- 
mation  and  belief,  will  not  jastify  the  dissohxtion  of  the  iBJ«Bctioa»  ^9pmemBj 
whmt  the  case  is  one  in  which,  irremediable  loss  might  result  from  the  disso- 
lution. 

In  Equity  from  Troup  County.  Decision  by  Judge  Btrix, 
at  May  Term,  1857. 

On  the  15th  day  of  February,  1856,  James  R.  Geoige  ibr 
tke  use  of  Matthew  M.  Scott,  brought  bis  action  of  d^ 
against  Vivian  Holmes,  returnable  to  Troup  Superior  Court, 
May  Term,  1856,  founded  on  a  promissory  note  made  by 
said  Vivian  Holmes,  on  the  12th  December,  1851,  whereby 
he  promised  on  the  25th  of  December,  1852,  to  pay  to  James 
R«  Creorge,  three  hundred  and  twenty  dollars  for  value  re- 
ceived. 

On  the  14th  of  April,  1856,  said  Holmes  filed  his  bill  in 
eqni^,  praying  an  injunction  against  said  action  at  law. 
The  bill  states  that  in  the  month  of  December,  1851^  Hohnei 
and  (}e<Hrge  entered  into  partnership  in  the  Qoumy  ef  I'iice, 
in  a  Steam  Mill  That  the  capital  stock  amounted  to  $SfiOO, 
of  which  Holmes  paid  his  half  There  was  so  written  agieo- 
ment,  but  it  was  agreed  by  parol  that  Holmes  and  Geoige 
would  ran  the  mill  and  use  the  partnership  property  togeth- 
er on  equal  terms,  sharing  equally  the  profits  and  losses. 
Gieorge  at  his  own  request,  kept  the  books  and  conducted  the 
business.  He  agreed  to  do  this  without  pay.  Holmes  dealt 
with  him  in  great  trust,  and  left  the  business  entirely  to  his 
management.  Holmes  does  not  know  positively  what  it 
yielded  as  a  net  profit  only  by  the  declarations  of  George  and 
from  information  obtained  from  men  who  were  engaged  there* 
The  mill  was  located  near  the  Plank  Road,  16  miles  from 
GriMn  then  a  rapidly  growing  city,  surrounded  by  a  laige 
quantity  of  excellent  timber ;  saw  mill  was  capable  of  saw* 
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iDg  4,000  feet  per  day,  and  grist  mill  of  grinding  50  bushels 
of  com  per  day,  under  proper  management    There  was  a 
good  run  of  custom  to  the  corn  mill,  sufficient  to  keep  it  run- 
ning; ready  sale  existing  for  it  and  lumber.    Corn  was  worth 
91  per  bushel ;  lumber  was  worth  at  least  (l  per  100  feet 
and  three-quarters  of  what  was  sawed,  $1  25  was  below 
mirket  price.    Said  George  told   Holmes  the  mill  cleared 
net  040  per  day,  led  him  to  believe  so ;  and  that  it  yield- 
ed that  amount  per  day  during  the  time  they  worked  it  ' 
Holmes  alleges  from  this  and  other  information,  that  it  made 
940  per  day,  or  should  have  done  so,  inasmuch  as  under  pro- 
per and  jndicious  management,  it  was  capable  of  that  result, 
and  said  George  was  liable  by  his  contract  and  agreement  to 
make  it  yield  that  much. 

The  partnership  lasted  and  continued  from  I2lh  Decembtf 
1851  to  20th  May  1852;  five  months  and  a  few  dajre^and 
the  net  profits  for  which  said  James  R.  George  was  liable,  af- 
ter deducting  and  making  allowance  for  casualties,  b^ 
weather,  etc  was  93,000. 

George  managed  the  partnership  affairs  carelessly,  let  the 
mill  get  greatly  out  of  repair,  and  squandered  and  sequester- 
ed the  partnership  assets,  &c.  scattering  tools,  appropriating 
to  himself  the  hogs,  sheep,  &c.  and  permitting  the  stock  to 
stray  0%  and  much  valuable  machinery  to  be  broken  up, 
thereby  under  his  agreement,  rendering  himself  liable  to  the 
partnership  $3,000.  The  exact  amounts  are  not  given  above. 
Owing  to  the  peculiar  trust  and  confidence  of  Holmes  in 
George,  he  does  not  know,  but  the  facts  are  in  the  knowledge 
of  George,  and  Holmes  has  no  means  of  knowing,  unless 
by  resorting  to  the  conscience  of  George. 

George  is  utterly  and  hopelessly  insolvent  He  has  gone 
to  parts  unknown,  even  after  diligent  enquiry.  He  has  no 
property  in  Georgia. 

Holmes  further  states,  that  he  has  already  been  compelled 
to  pay  and  has  paid  large  sums  of  the  debts  of  the  partner- 
ship, amounting  in  all  to  J500,  (for  which  an  exhibit  is  pre- 
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aented,)  and  for  which  James  R.  George,  is  liable  to  said 
Holmes,  as  they  were  for  the  contracts  of  George  for  himself^ 
to  which  he  signed  the  firm  name,  and  whicli  were  paid  bjr 
Holmes  before  the  fact  was  discovered. 

Holmes  then  refers  to  the  suit,  and  says  it  is  founded  on  a 
note  payable  to  James  R.  George  alone,  and  not  transferable, 
and  which  said  partnership  note  was  subject  by  said  part- 
nership agreement  to  be  settled  on  the  final  account  to  be 
*  taken  between  said  Holmes  and  James  R.  Creorge,  and  whkh 
mid  note  was  given,  in  pursuance  to  said  partnership  agree- 
ment 

George  is  indebted  to  Holmes  on  a  final  settlement  of  the 
partnership,  a  sum  greatly  exceeding  the  amount  of  the  pro- 
missory note,  and  owing  to  his  insolvency,  and  his  having 
left  the  State,  if  he  is  permitted  to  collect  the  money,  it  will 
work  great  and  irreparable  injury  to  Holmes. 

Holmes  has  often  demanded  a  seulement,  and  proposes  to 
pfif  any  balance  that  may  appear  against  him. 
Alleges  combination  with  Matthew  M.  Scott  and  others. 
At  May  Term,  1856,  complainant  took  an  order  to  perfoct 
service  on  George  by  publication.     This  he  did. 

At  November  Term,  1856,  he  took  the  usual  rula  At  May 
Term,  1857,  George  being  in  default  and  having  filed  no  an- 
swer, he  took  an  order  granting  leave  to  him  tp  file  a  state- 
ment of  such  facts  as  he  believed  Geoj^e  knew  and  would 
swear  to,  and  taking  the  hi\l  pro  confe^so  against  him. 

On  the  8th  December,  1856,  Matthew  M.  Scott  filed  his 
answer.  Admitting  the  partnership;  that  the  note  was  not 
transferable ;  that  Scott  is  out  of  tht^  jurisdiction,  and  has  no 
property  in  Georgia: 

Denying  that  the  mill  made  $40  per  day  on  information 
and  belief;  that  George  managed  it  alone,  or  that  George 
owes  Holmes  a  cent  on  a  settlement. 

Denies,  that  George  is  insolvent,  but  declares  he  is  solvent 
and  lives  in  Texas. 
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Deuies  combination  with  George;  says  hebotigbt  thandte 
before  the  partnership  was  dissolved ;  that  after  the  purchase. 
Holmes  promised  t©  pay  him  the  note  prorided  he  would 
grant  him  indulgence;  that  he  granted  the  indulgence. 

Denies,  that  the  note  was  subject  to  be  settled  on  the  final 
account  between  the  partners. 

Denies,  that  Holmes  ever  made  any  tender  or  offer  to 
Ge(Hrge. 

Denies  any  proposition  to  settle  ever  having  been  made  by 
Holmes. 

Upon  the  coming  in  of  the  answer,  the  defendant,  Mat- 
thew M.  Scott,  moved  to  dissolve  the  injunction. 

The  Court  sustained  the  motion,  and  dissolved  the  injunc- 
tlwi,  and  counsel  for  complainant  excepted. 

B.  H.  BiGHAM,  for  plaintiff  in  error. 

B.  tt  Hill,  contra.  • 

Bjf  ihe  CourL'-iBEWiJSfQy  J.  delivering  the  opinion. 

The  bill  states,  that  the  partnership  lasted  over  five  months, 
and  that  the  net  profits  of  the  partnership  business,  were  J40  . 
per  day.  The  answer  does  not  deny  these  statements,  except 
on  information  and  belief;  and  a  denial  of  the  allegations 
of  a  bill,  if  the  denial  bo  merely  on  information  and  belief, 
will  not  justify  the  dissolution  of  the  injunction,  especially 
if  the  case  be  one  in  which,  such  dissolution  might  work 
irremediable  mischief.    This  is  such  a  case,  for  Holmes  has 

f 

left  the  State. 

These  statements  being  taken  as  true,  there  is  equity  in 

the  bill 

It  was  argued  for  the  defendant,  that  the  matters  of  set-off 
pleaded  in  the  bill,  came  into  existence  after  the  note  was 
.  transferred  by  Goorg;^  to  Scott,  and  that,  therefore,  they  were 
not  good  against  Scott 
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Baty  first,  this  ailment  rests  upon  a  statement  in  die  aa- 
swer,  not  responsive  to  any  thing  in  the  bill ;  and  secondly, 
the  note  is  without  words  of  negotiability ;  is  it  not  one, 
therefore,  in  respect  to  which,  Scott  cannot  have  a  better  po- 
sition than  George's  was. 

We  think  that  the  Court  erred  in  dissolving  the  injunc- 
tion. 

Judgment  reversed. 


Cuf  ciNNATus  M.  Lucas,  caveator,  plaintiff  in  error,  vs.  Ja 
M.  Parsons  and  others,  defendants  in  error. 

[1.]  A  paper  in  which  it  is  declared  to  be  the  last  will  and  deaire  of  the  pertoa 
who  execntea  it,  and  in  which  he  rerokea  all  former  wills,  and  leaves  his 
profiertyto  be  dbtribnted  under  the  lawa  of  Georgia,  is  a  will,  and  the  (Mi- 
nary  has  jurisdiction  to  admit  it  to  probate. 

[2.]  A  will  disposing  of  property  as  the  laws  of  distribution  wouU  decide  it,  ia 
good,  and  the  Ordinary  has  jurisdiction  of  it. 

[3.]  A  contested  will  may  be  read  to  the  jury,  as  the  subject  to  which  the  eri- 
deace  is  to  apply,  and  the  reading  it  imparts  to  it  no  validiiy. 

(4.]  The  subscribing  witnesses  may  be  permitted  to  teatify  that  tk«y  sabscribe;^ 
the  will  in  the  presence  of  the  testator,  whether  the  attestation  claose  ao 
states  or  not. 

[5.]  When  a  caveat  against  a  will  charges  the  will  to  be  the  resalt  of  a  speeial 
delusion  against  the  eaveaiory  the  attention  of  the  jury  ought  to  be  called  spe. 
cially  to  that  issue. 

■  Caveat  to  will,  in  Monroe  Superior  Court    Tried  before 
Judge  Cabiness,  at  August  Term,  1657. 

■ 

The  following  paper  was  propounded  for  probate  before  the 
Ordinary  of  Monroe  county,  as  the  last  will  and  testament 
of  LittM)erry  Lucas,  deceased,  to- wit: 

* 

Statb  op  Gboroia,  Crawford  Coon^ :, 
I,  Littleberry  Lucas,  being  of  sound  and  di^osing  mind 
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and  memory,  do  hereby  publish  and  declare  this  to  be  my 
last  will  and  desire,  as  regards  my  property,  and  the  disposi- 
sition  of  the  same.  Whereas,  I  have  heretofore  made  a  will, 
which  is  now  out  of  my  possession,  and  I  cannot  obtain 
the  same  to  destroy  it,  and  whereas,  the  provisions  of  said 
will  are  not  such  as  I  now  desire,  and  would  be  unjust  to 
some  of  my  children,  on  account  of  the  large  accumulation 
of  money  and  notes  since  the  date  thereof,  and  all  of  which 
are  willed  to  but  one  legatee,  to-wit,  my  son  Cincinnatus 
Lucas. 

Now,  I  hereby  revoke,  annul  and  declare  void  said  will,  as 
well  as  all  or  any  other  wills  which  I  may  have  made, 
leaving  the  distribution  of  all  my  property  under  the  laws  of 
Georgia,  unless  I  may  hereafter  dispose  otherwise  of  the 
same. 

Signed,  sealed  and  published  the  day  and  year  under- 
written. 

LITTLEBERRY  LUCAS,  [L.  a] 

Signed,  sealed,  and  published  and  delivered  in  presence  of 
.the  undersigned,  as  witnesses,  this  the  second  day  of  April, 
eighteen  hundred  and  fifty-five. 

OwBN  S.  Woodward, 

James  M.  Simmons, 

John  Anderson, 

B.  M.  Hatton, 

Anous  J.  McCuNEY. 

Cincinnatus  M.  Lucas,  son  and  heir-at-law  of  deceased, 
and  the  person  named  as  taking  the  money  and  notes  in  the 
will  revoked,  entered  his  caveat  to  the  probate  of  the  afore- 
said paper  as  the  last  will  and  testament  of  Littleberry  Lucas, 
deceased. 

1st.  Because  the  Court  of  Ordinary  of  Monroe  county  has 
not  jurisdiction  of  the  same,  deceased  being,  at  the  time  of 
liis  death,  legally  domiciled  in  the  county  of  Crawford,  in 
•said  State. 
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2d.  Because  said  paper  is  void  under  the  law,  and  is  not  a 
will ;  and  because  said  instrument  does  not  dispose  of  the 
testator's  estate ;  and  because  said  paper  carries  no  other  es- 
tate than  what  passes  under  the  statute  of  distributions  to  the 
heirs-at-law  of  deceased. 

3d.  Because  said  paper  is  not  a  will— it  not  being  testa- 
mentary— as  appears  upon  its  face. 

4th.  Because,  at  the  time  said  paper  purports  to  be  execu- 
ted, said  Littleberry  Lucas  was  a  lunatic,  under  commission, 
and  not  capable  in  law  of  making  a  will. 

5th.  Because,  at  the  time  of  its  execution,  deceased  was  la- 
boring under  an  insane  delusion  or  hallucination  as  to  cave 
ator,  and  was  thereby  greatly  prejudiced  against  him. 

6th.  Because  deceased  was  not  of  sound  and  disposing 
mind  or  memory. 

7th.  Because  deceased  was  unduly  influenced  by  the  pro- 
pounders  to  execute  said  paper. 

Stn.  Because  there  is  now  a  suit  pending  in  the  county  of 
Crawford,  in  relation  to  the  subject  matter  of  ihis  proceeding, 
and  to  which  the  parlies  are  the  same,  which  is  now  on  apr 
peal  in  the  Superior  Court  of  said  county. 

9th.  Because  said  pretended  will  is  void,  and  ought  not  to 
be  admitted  to  probate. 

The  Ordinary  pronounced  ill  favor  of  the  instrument  pro- 
pounded, and  ordered  and  adjudged  the  same  to  record  and 
probate,  as  the  last  will  and  testament  of  Littleberry  Lucas, 
deceased.     Whereupoli,  caveator  appealeid. 

The  case  was  tried  upon  the  appeal,  in  the  Superior  Courts 
and  the  following  bill  of  exceptions,  by  caveators,  will  fully 
show  the  decisions,  rulings   and  charges  of  the  presiding 
Judge,  excepted  to,  viz: 
Georgia,  Monroe  county; 

Be  it  remembered  that  on  the  first  day  of  September,  1S57, 
during  the  regular  August  term  of  the  Superior  Court  of  said 
county,  in  the  term  aforesaid,  his  Honor ElbcidgeG.  Cabiaess* 
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oue  of  the  Judges  of  the  Superior  Courts  of  this  State,  then 
and  there  presiding,  the  case  of  James  M.  Pardons  and  vvifl^ 
Elza  Holsten  and  wife,  and  Peggy  Lucas*,  propounders  of  the 
alleged  last  will  and  testament  of  Litcleberry  Lucas,  late  of 
said  county,  deceased, against  Cincinnatus  ]VL  Lucas,  caveator* 
then  and  there  pending  on  the  law  side  of  said  Court,  and  be- 
ing on  the  appeal  from  the  Court  of  Ordinary,  came  on  to  be 
heard,  and  both  parlies  having  announced  themselves  ready, 
and  a  special  Jury  being  empanelled  to  try  the  same,  the 
propounders  opened  their  cause  to  the  Jury  and  were  about 
proceeding  to  prove  the  execution  of  the  paper  propounded  as 
a  will,  when  caveator's  counsel  objecCfed  to  the  same  upon  the 
ground  that  the  Court  of  Ordinary  had  no  jurisdiction  to  prove 
the  3aid  paper,  and  consequently  this  Court  had  not  upon  ap- 
peal, for  the  reason  that  said  paper  was  not  testamentary  in 
its  character,  but  was  simply  a  declaratory  revocation,  and 
that  those  who  took  property  under  it  took  by  descent  and 
not  by  purchase,  that  the  paper  appointed  no  executor  and 
made  no  bequest.  Which  objection,  after  argument  had  there- 
on, was  overruled  by  the  Court,  and  caveator's  counsel  excep- 
ted. 

Propounders  then  offered  to  prove  by  Orrin  S.  Wood* 
ward,  one  of  the  subscribing  witnesses  to  said  paper,  that  he 
and  the  other  subscribing  witnesses,  subscribed  the  paper  in 
the  presence  of  Littleberry  Lucas  and  at  his  request,  to  which 
said  testimony,  caveator,  by  his  counsel,  objected,  upon  the 
ground  that  the  attestation  clause  of  said  paper  did  not  show 
that  saiil  witnesses  signed  the  same  in  the  presence  of  the 
said  Littleberry  Lucas,  but  was  in  the  words  following,  "Sign- 
ed, sealed,  published  and  declared  in  the  pri'sence  of  the  un- 
dersigned as  witnesses,"  which  objection  was  overruled  by 
the  Court  and  said  testimony  admitted,  to  which  caveator  ex- 
cei)ted.  After  the  proof  of  iho.f actum  of  the  paper  propound- 
ed had  been  made  by  fourof  the  subscribing  witnesses  there- 
to, propounders  then  tendered  the  same  and  offered  to  read 
it  to  the  Jury,  when  caveator's  counsel  objected  thereto,  upon 
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the  ground  that  said  paper  was  not  testamentary  in  its  cbar- 
acter,  but  was  a  declaratory  revocation,  not  entitled  to  probate 
as  a  will  before  the  jury,  which  motion  was  overmled  by  the 
Court  and  caveator's  counsel  excepted.  A  copy  of  the  said 
paper,  together  with  all  the  oral  and  documentary  evidence 
given  in  the  case,  is  filed  with  a  motion  for  a  new  trial  in  thb 
cause,  and  is  referred  to  here  and  made  a  part  of  this  biH  of 
exceptions.  After  the  testimony  was  closed  on  both  sides, 
caveator's  counsel  requested  the  Court  to  charge  jury  as  fol- 
lows: 

Ist.  That  although  a  person,  non  compo9  mentis ^  under 

* 

guardianship  as  a  lunatic  or  insane  person,  may  make  a  will, 
if  he  is  in  fact  of  sound  mind  at  the  time  of  its  execution 
yet  the  fact  that  he  is  under  guardianship  as  such  lunatic,  or 
insane  person  is  prima  facie  evidence  of  his  incapacity  to 
make  a  will,  and  the  burthen  of  proof  is  on  those  claiming 
that  he  was  in  a  lucid  interval ;  or  that  he  was  restored  to  rea- 
son, at  the  time  of  the  execution  of  the  will,  to  show  that 
fact 

2d.  That  great  caution  is  necessary  to  be  observed  in  ex- 
amining the  proof  of  a  lucid  interval,  that  such  proof  is  ex- 
tremely difficult,  for  this  among  other  reasons,  viz :  that  the 
patient  is  not  unfrequently  rational  to  all  outward  appearance 
without  any  real  abatement  of  his  malady. 

3d.  That  where  delusion  exists,  and  can  be  called  forth  on 
:nf  subject,  (it  having  been  first  shown  by  the  finding  on  an 
iin^fttisition  that  the  alleged  testator  is  a  general  lunatic^)  then 
^he.  can  not  be  said  to  be  in  a  lucid  interval,  and  before  such 
lucidikiterval  can  be  established,  positive  proof  must  be  given 
of(he<disorder  having  been  thrown  ofi*  at  the  time  of  the  al. 
]eged^eisecution  of  the  will,  and  there  must  be  a  complete  in-* 
terval  of>sanity  applying  to  the  particular  act  in  question,  and 
if  there  lis  ;any  thing  sounding  to  folly  it  will  be  conclusive 
against  the  jpresumption  of  a  lucid  interval  to  all  legal  pur- 
poses. 

4th.  Thatsif  Xiittleberry  Lucas  was  under  guardianship  as 
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a  person  lanatic  or  insane,  at  the  execution  of  the  paper  pro- 
pounded, then  burthen  of  proof  is  on  those  propounding 
it,  to  show  beyond  a  reasonable  doubt,  by  clear  and  satisfac- 
tory testimony,  that  he  had  both  mental  capacity  and  free- 
dom of  will  and  action  to  make  a  will. 

5th.  That  in  estimating  the  proof  of  a  lucid  interval  or  re- 
storation to  sanity,  where  permanent  proper  insanity  has  once 
been  established  by  an  inquisition,  little  reliance  is  to  be  plac- 
ed upon  the  opinions  of  witnesses,  but  the  Jury  should  be 
guided  in  their  judgment  by  the  facts  proved  and  acts  done. 

6th.  That  where  there  is  a  great  change  of  testamentary 
disposition  and  a  total  departure  from  former  testamentary  in. 
tentions  long  adhered  to,  without  any  adequate  or  rational, 
motive  or  reason  for  the  same,  especially  if  at  the  time  of 
making  the  subsequent  will,  the  capacity  of  the  testator  is  at 
all  doubtful,  these  are  circumstances  which  go  strongly  to 
show  that  the  will  is  not  the  act  of  the  testator,  and  require 
clear  and  satisfactory  explanation ;  but  such  doubt  must  exist 
as  to  the  capacity  of  the  testator  at  the  time  of  the  execution 
of  the  will. 

7th,  Undue  influence  to  invalidate  a  will,  varies  with  the 

» 

strength  or  weakness  of  the  testator's  understanding ;  where 
the  capacity  is  little,  a  smaller  amount  of  influence  will  have 
that  efiect,  especially  where  the  alleged  testator  is  under* 
guardianship  as  alunatic;  and  under  such  circumstances,  ex- 
cessive importunity  or  constant  annoyance  of  the  testator,  on 
account  of  association  or  intimacy  with  one  supposed  to  be 
a  favorite  with  and  having  claims  upon  his  bounty,  by  either 
of  the  propounders,  may  amount  to  undue  influence. 

8th.  Papers  written  by  a  testator,  injthe  custody  of  aguar- 
dian  as  a  lunatic,  subsequently  to  the  paper  propounded, 
though  evidence,  are  to  be  regarded  with  jealousy  and  receiv- 
ed with  caution,  as  such  a  testator  is  not  to  be  permitted  to 
prove  his  own  sanity,  and  his  subsequent  verbal  declarations 
are  entitled  to  no  more  if  to  so  much  force  and  weight. 

9th.  That  in  arriving  at  the  character  of  the  act  under  con- 
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sideration,  the  terms  upon  which  the  testator  stood  with  dif- 
ferent  members  of  his  family  are  to  be  taken  into  considera- 
tion by  the  Jury 

lOth.  That  in  determining  whether  a  hinatic  under  the 
control  of  agiiaidian  was  restored  to  sanity,  or  in  a  lucid  in- 
terval, at  the  time  an  act  was  done,  the  jury  are  to  look  to  the 
state  of  feeling  and  modes  of  thinking  when  sane,  and  if  there 
is  a  prolonged  departure  from  such  modes  of  thinking  and 
feeling,  this  is  evidence  of  insanity;  and  if  at  the  time  of  the 
alleged  lucid  interval,  or  restoration  to  sanity,  the  state  of  feel- 
ing and  modes  of  thinking  are  such  as  are  unusual  to  the  indi- 
vidual while  in  a  healthy  state  of  mind,  he  cannot  be  said  to 
be  restored  to  sanity  or  enjoy  a  lucid  interval 

11th.  If  the  lunatic  converses  intelligently  and  rationally 
on  those  subjects  upon  which  he  is  most  deranged  then  the 
jury  may  consider  the  lucid  interval  or  restoration  to  sanity 
established  ;  but  if  not,  it  is  otherwise,  and  the  mere  fact  that 
he  converses  intelligently  and  rationally  upon  indifferent  sub- 
jects, affords  no  sufficient  evidence  of  his  restoration  to  sani- 
ty. 

12th.  That  if  the  jury  believed  from  the  evidence  that  Lit- 

tleberry  Lucas  labored  under  derangement  or  delusion  short- 
ly before  as  well  as  subsequent  to  the  execution  of  the  paper 
propounded,  proof  of  calmness  and  of  doing  matters  of  busi- 
ness is  not  sufficient  to  repel  the  presumption  of  insanity  rais- 
ed by  the  inquest  of  lunacy,  and  the  verdict  of  the  jury  decla- 
ring him  a  lunatic. 

13th.  That  the  jury  are  to  consider  the  will  of  1845  as  evi- 
dence in  determing  the  question  of  the  validity  of  the  paper 
propounded — all  of  which  charge  the  Court  gave  in  the  words 
and  language  as  requested  by  caveator's  counsel  and  without 
any  qualification  or  addition,  except  the  sixth,  which  the 
Court  qualified  by  adding  thereto,  "but  such  doubt  must  ex- 
ist as  to  the  capacity  of  the  testator  at  the  time  of  the  execu- 
tion of  the  will,"  and  to  which  qualification  and  additioa 
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caveator,  by  his  counsel,  excspied.    The  Court  then  chained 
the  jury  as  follows: 

In  the  case  now  before  you,  James  M.  Parsons  and  his 
wife,  Elza  Holstcn  and  his  wife,  and  Peggy  Lucas,  offer  a 
paper,  which  they  allege  to  be  the  last  will  and  testament  of 
Littleberry  Lucas,  deceased,  and  propound  it  for  probate.  Ciu- 
cinn^tus  M.  Lucas  has  filed  his  objections  and  resists  the 
admission  of  this  paper  to  record,  as  the  last  will  and  testa- 
ment of  the  deceased  on  the  following  grounds,  viz: 

1st.  A  want  of  testamentary  capacity  in  the  testator,  or  in 
other  words,  that  at  the  time  of  the  execution  of  thfs  paper  as 
his  will,  he  was  not  of  sound  disposing  mind  and  memory. 

2d.  That  it  was  obtained  by  the  exercise  of  undue  influ- 
ence on  the  part  of  the  propounders. 

3d.  That  it  was  obtained  by  fraudulent  practices  on  the 
testator. 

These  are  the  grounds  relied  upon  by  the  caveator  to  set 
the  paper  aside. 

The  propounders  say  that  the  paper  offered  is  the  last  will 
and  testament  of  the  deceased.  The  caveator  says  that  it  is 
not  his  last  will  and  testament,  but  that  it  is  void  on  sonae 
one  or  all  the  grounds  relied  upon  in  his  caveat — and  this 
is  the  issue  for  you  to  try.  •  Is  the  paper  the  last  will  and 
testament  of  the  deceased  ?  Or  is  it  void  on  either  or  any  of 
the  grounds  stated  in  the  caveat? 

The  propounders  bring  the  paper  into  Court  and  ask  that 
it  be  admitted  to  probate  and  record  as  the  last  will  of  the  de- 
ceased. It  is  incumbent  on  them  to  show  it  to  be  so  ;  that 
it  was  executed  with  all  the  formalities  required  by  law;  that 
it  was  signed  by  the  testator,  and  attested  by  three  credible 
witnesses  in  his  presence  and  at  his  request ;  that  he  had  ca- 
pacity to  know  what  he  was  doing  at  the  time  he  executed  it 
and  that  he  executed  it  freely,  voluntarily  and  without  com- 
pulsion.   It  is  for  you  to  determine  whether  such  proof  has 


»^         suPRSMG  coufirr  of  oBdBfiiA. 


Luoas  vs.  ParsoAs  et  «L 


been  made^  and  if  it  has,  then  you  will  £nd  the  paper  pro- 
pounded to  be  the  'last  will  and  testament  of  the  deceased^ 
unless  it  be  void  on  some,  or  all,  of  the  grounds  stated  in  the 
caveat 

The  Court  will  explain  to  you  the  law  applicable  to  the  sev- 
eral objections  against  the  admission  of  the  paper  to  probate 
as  the  last  will  of  the  deceased,  and  it  will  then  remain  for 
you  to  determine  according  to  the  law,  as  it  may  be  given 
you  by  the  Court,  whether  such  facts  have  been  proven  as 
are  sufficient  to  set  aside  the  paper  as  such  will. 

The  first  ground  of  objection  is  a  want  of  testamentary  ca- 
pacity In  jhe  deceased  at  the  time  of  the  execution  of  the 
will. 

The  Court  will  explain  to  you  what  the  law  considers  tes- 
tamentary capacity,  and  leave  it  to  you  to  determine  whether 
the  evidence  shows  the  testator  to  have  possessed  it  at  the 
time  he  signed  the  paper  before  you. 

By  testamentary  capacity  is  meant  a  sound  disposing  mind 
and  memory;  that  is,  the  testator  must  have  mind  enough  to 
know  what  he  is  doing,  and  memory  to  recollect  what  prop- 
erty he  has  to  dispose  of,  and  the  persons  to  whom  he 
wishes  to  bequeath  it.  To  possess  sufficient  testamentary  ca- 
'  pacity  to  make  a  will,  the  la\v  does  not  require  a  testator  to 
have  the  same  strength  of  mind  which  is  necessary  to  ena- 
ble him  to  make  contracts,  and  to  transact  the  ordinary  busi- 
ness of  life.  If  he  has  capacity  to  know  his  property,  and  the 
persons  who  are  to  be  the  objects  of  his  bounty,  that  is  testa- 
mentary capacity,  and  the  law  requires  nothing  more  to  con- 
stitute it. 

In  relation  to  the  paper  now  before  you,  the  question  for 
you  to  consider  and  determine  is :  were  the  mind  and  mem- 
ory of  the  deceased  sufficiently  sound  to  Enable  him  to  know 
and  understand  the  business  in  which  he  was  engaged  at  the 
time  he  signed  it.  If  he  had  such  a  mind  and  memory 
then  he  had  testamentary  capacity ;  you  will  look  to  the  tes- 
timony and  from  it  determine  this  question ;  and  you  wilt 
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look  to  the  time  when  the  will  was  executed,  as  the  point  al 
which  his  capacity  is  to  be  tested,  aud  you  will  determine 
whether  at  that  time  he  possessed  a  sound  disposing  mind 
and  memory.  He  may  not  before  or  afterwards  have  had 
such  a  mind  and  memory ;  he  may  not  before  or  afterwards 
have  had  sufficient  testamentary  capacity  to  enable  him  to 
make  a  va^id  will,  yet  if  he  had  such  capacity  at  the  time  of 
the  execution  of  the  paper  before  you,  that  is  sufficient,  and 
that  is  all  the  law  requires ;  and  his  incompetency  before  or 
after  the  execution  of  the  will  amounts  to  nothing,  unless  it 
bears  upon  the  time  when  he  signed  the  paper,  and  is  of  such 
a  nature  as  to  show  a  want  of  testamentary  capaq^ty  at  that 
time.  That  being  the  poiut  of  time  to  which  you  will  direct 
you  attention  to  determine  the  capacity  of  the  testator,  you 
will  look  to  the  testimony  of  the  witnesses  who  attested  the 
will,  and  of  those  who  were  present  at  its  execution  ;  all  oth* 
er  things  being  equal,  the  law  places  more  reliance  upon  the 
testimony  of  such  witnesses,  than  upon  those  who  were  not 
present,  and  for  the  obvious  reason  that  the.  law  considers  the 
attesting  witnesses  as  called  upon  to  examine  into  and  be  sat- 
isfied of  the  capacity  of  the  testator  to  make  a  will  But  the 
Court  does  not  mean  to  say  that  you  are  to  look  alone  and 
exclusively  to  the  testimony  of  the  attesting  witnesses,  and 
those  present  at  the  execution  of  the  will;  you  will  take  int© 
consideration  the  whole  testimony  of  all  the  witnesses — look 
to  their  manner  of  (testifying;  (heir  means  of  knowledge  ^ 
their  skill  and  capacity  to  judge  in  relation  to  the  subject  upon 
which  they  testify ;  the  relation  they  sustain  to  the  parties 
at  controversy,  and  the  bias  and  influence  under  which  their 
testimony  is  given ;  look  to  all  these  circumstances,  com- 
pare and  weigh  the  testimony,  and  give  the  preponderance 
to  the  side  on  which  the  weight  of  testimony  hangs. 

And  in  determining  the  testamentary  capacity  of  the  tes- 
tator, or  the  want  of  it  at  the  time  of  the  execution  of  the  pa- 
per, you  will  also  look  to  and  consider  all  the  circumstances 
attending  its  execution,  in  proof  before  you.    You  will  look 
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to  his  means  oi  knowing  the  contents  of  the  paper;  whether 
it  was  written  by  himself,  of  dictated  by  him  and  written  by 
his  directions  and  in  accordance  with  his  instructions;  and 
you  are  authorized  to  determine  the  soundness  of  the  testator^s 
mind  from  all  these  circumstances  and  from  his  conversation 
and  acts  at  the  time  the  will  was  made;  and  look  to  the  tes- 
timony of  the  witnesses  for  the  facts  upon  this  point 

In  the  case  now  submitted  to  you,  the  deceased  had  been 
declared  a  lunatic  by  a  Court  of  competent  jurisdiction,  and 
as  a  lunatic  he  had  been  placed  under  the  care  and  protec- 
tion of  a  guardian,  and  the  management  of  his  property 
confided  to  such  guardian  ;  and  at  the  time  of  the  execution 
of  the  paper  before  you,  the  letters  of  guardianship  were  un- 
revoked, and  the  commission  of  hmacy  still  ni  force.  When 
one  is  declared  a  lunatic,  the  burden  of  proving  his  restoration 
to  sanity  is  upon  those  who  assert  it.  Though  the  deceased  was 
under  a  commission  of  lunacy,  yet  if  he  had  a  lucid  interval, 
if  at  any  time,  he  was  restored  to  sanity,  it  was  compe- 
tent for  him  to  make  and  execute  a  will,  and  all  acts, 
done  by  him  during  a  lucid  interval,  except  such  as  are 
forbidden  by  law,  are  valid  and  binding — but  the  burden 
of  proving  the  lucid  interval,  and  tke  restoration  to  sanity 
is  upon  the  propounders  ;  and  the  testimony  must  be  such 
as  to  satisfy  you,  beyond  a  reasonable  doubt,  that  at  the 
time  he  signed  the  will  he  was  restored  to  sanity,  or  that  he 
executed  it  during  a  lucid  interval.  The  doubt  must  be  a 
reasonable  one,  it  must  not  be  assumed  for  the  occasion, but 
must  actually  exist,  and  must  arise  from  such  a  state  of  facts 
as  to  leave  the  mind  in  a  state  of  hesitation  which  side  the 
truth  lies.  The  proof  must  satisfy  you,  beyond  such  a  doubt, 
that  the  deceased,  at  the  time  of  signing  this  paper,  was  restor- 
ed to  sanity,  or  did  it  during  a  lucid  interval,  and  for  such 
proof  you  will  look  to  the  testimony  of  the  witnesses. 

But  partial  insanity,  a  delusion  on  some  particular  subject 
may  exist  When  such  is  the  case,  when  the  testator  is  derang- 
ed on  a  particular  subject,  and  rational  on  all  other  subjects, 
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his  testamentary  capacity  is  not  destroyed,  unless  the  willitS 
the  offspring  of  the  delusion  under  which  the  testator  is  la- 
boring, but  if  the  act  can  be  traced  to  the  morbid  delusion, 
and  is  the  act  of  that  delusion,  then  the  act  is  void. 

If  the  deceased  was  laboring  under  a  delusion  of  mind  ott 
any  subject  at  the  time  of  the  execution  of  this  will,  an5  the 
will  is  the  result  of  that  delusion,  then  it  is  void,  though  he 
might  have  been  sane  on  all  other  subjects;  but  unless  the 
will  be  the  result  of  such  delusion,  his  will  is  not  vitiated  by 
partial  insanity  or  delusion  on  a  subject  not  affecting  his  mind 
when  the  will  was  made.  A  delusion  is  where  one  supposes 
a  thing  to  be  true  which  is  not  true,  and  acts  in  reference  to 
it  as  though  it  were  actually  true,  and  under  a  firm  belief  that 
it  is  so. 

If  you  should  come  to  the  conclusion,  from  the  testimony, 
that  the  testator  was  incompetent  to  make  a  will  at  the  time 
of  the  execution  of  this  paper,  that  will  end  your  deliberations 
on  this  case, and  you  will  find  in  favor  of  the  caveator;  but  if 
you  should  find  from  the  evidence  that  he  was  competent 
and  had  testamentary  capacity,  then  you  will  inquire  : 

2d.  If  the  paper  before  you  was  extorted  from  him  by  un- 
due influence?  And  to  enable  you  to  determine  this  ques- 
tion, the  Court  will  instruct  you  what  is  meant  by  undue  in- 
fluence ;  it  is  as  clearly  defined  in  law  as  is  testamentary  ca- 
pacity ;  botli  are  so  clearly  defined  that  no  one  can  mistake 
either.  What  then  does  the  law  consider  undue  influence  ?  It 
means  an  influence  which  amounts  to  coercion  and  restraint; 
an  influence  which  destroys  the  free  action  of  the  testator, 
and  prevents  him  from  disposing  of  his  property  as  his  own 
will  would  dictate.  It  is  not  the  influence  arising  from  argu- 
ments, addressed  to  the  judgment  and  understanding,  or  aris- 
ing from  considerations  operating  on  the  natural  affections 
of  a  parent;  but  to  be  undue,  it  must  be  such  an  influence 
as  constrains  the  testator  to  make  a  disposition  of  his  property 
without  the  exercise  of  any  volition  on  his  part — it  must  de 
stroy  his  free  agency.    If  the  influence  amounts  to  constraint* 
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and  prevents  the  free  action  of  the  testamentary  capacity  of 
the  testator,  then  it  is  undue,  and  a  will  obtained  by  the  exer- 
cise of  such  an  influence  is  void — it  is  not  the  will  of  the  tes- 
tator, but  the  will  of  the  person  or  persons  who  exercised  the 
undue  influence. 

Wherever  an  iniproper  influence  is  brought  to  bear  upon 
the  mind  of  one  whose  mental  capacity  is  naturally  imbe- 
cile or  impaired  by  age,  intemperance,  disease,  or  from  any 
other  cause,  proof  of  the  testamentary*  capacity  of  such  a 
one,  and  of  the  free  and  voluntary  execution  of  his  will, 
must  be  clear  and  strong.  If  you  should  believe  from  the 
testimony  in  this  case,  that  such  an  influence  was  exerted 
upon  the  testator,  as  constrained  him  to  make  a  disposition 
of  his  property  contrary  to  his  free  will  and  desire,  then  you 
ought  to  set  it  aside;  but  if  no  such  influence  was  exeitsis- 
ed,  then  you  will  find  the  paper  propounded  to  be  (he  last 
will  and  testament  of  the  deceased,  unless  it  be  void  upon 
the  third  ground,  viz :  'That  it  was  obtained  from  the  testa- 
or  by  fraudulent  practices.  What  is  meant  by  fraudulent 
practices  is,  deception  practiced  upon  the  testator — a  fraud 
perpetrated  upon  him  by  which  he  was  deceived  and  mduc- 
ed  to  make  a  will,  which,  if  left  to  his  own  free  volition,  he 
would  not  have  made,  or  by  which  fraudulent  practices, 
provisions  were  incorporated  in  his  will  unknown  to  him. 
Such  is  what  the  Court  understands  to  be  meant  by  fraudu- 
lent practices.  If  such  deception  was  practiced  upon  the 
testator  by  the  propounded,  or  either  of  them  ;  if  they  pro- 
cured the  will  to  b^  made  by  the  testator  by  fraudulent  prac- 
tices— and  you  must  look  to  the  testimony  of  the  witnesses 
to  determine  whether  such  be  the  case ;  if  the  evidence  is 
such  as  to  satisfy  you  of  the  existence  of  such  facts,  then 
the  will  is  tainted  with  fraud  and  should  be  annulled. 

But  fraud  is  not  to  be  presumed,  it  must  be  proved ;  it 
must  in  some  way  be  shown,  and  when  the  caveator  alli- 
es fraudulent  practices  on  the  part  of  the  propounders  in 
procuring  this  will  to  be  made,  it  is  incumbent  on  him  to 
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proTe  the  fraud — the  franduleut  practices^  But  be  »  not 
quired  to  prove  the  fraud  by  direct  and  positive  testimony. 
Fraud  most  usually  veils  itself  in  mystery^and  it  is  by  oip- 
cuncstances,  most  usually,  that  it  can  be  brought  to  light  atid 
detected..  It  is  not  for  the  Court  to  say  whether  such  cit* 
cumstances  have  or  haVc  not  been  proven  in  this  case,  it 
is  for  you  to  determine  this  question.  The  Court  instraots 
you  that  you  are  not  to  presume  fraud,  it  must  be  shown  by 
testimony  either  direct  or  circumstantial ;  and  if  proven  by 
circumstances,  these  should  be  strong  enough,  when  com*- 
bined  and  examined,  to  satisfy  you  beyond  a  reasonable 
doubt  of  the  existence. of  the  fact  they  are  adduced  to  es-* 
tablish.  The  proof,  when  circumstantial,  must  be  strong 
enough  to  satisfy  the  consciences  and  understandings  of  rea- 
sonable men ;  and  the  question  for  you  to  determine  is, 
whether  the  testimony,  either  positive  or  circumstantial,  is 
sufficient  to  satisfy  your  minds  and  consciences  that  this  will 
was  procured  to  be  made  by  fraudulent  practices  on  the  part 
of  the  propoundera  If  that  fact  be  established  by  the  proof, 
it  is  sufficient  to  annul  it  and  set  it  aside. 

To  sum  up  in  conclusion — you  are  to  say,  from  a  careful 
consideration  of  all  the  testimony  before  you,  whether  Li(- 
tlebury  Lucas  had  sufficient  testamentary  capacity  to  make  a 
disposition  of  his  property  with  discretion  and  understanding 
at  the  time  he  executed  this  will;  if  he  had  such  capac- 
ity, then  secondly,  was  the  will  obtained  by  the  exercise  of 
undue  influence,  and  was  he  under  such  constraint  as  de- 
stroyed his  volition  and  prevented  him  from  disposing  of  his 
property  according  to  his  own  will  and  desire.  If  there  was 
no  such  influence,  then  thirdly,  was  the  will  obtained  from 
him  by  fraudulent  practices — if  not,  then  the  .caveator  has 
not  successfully  attacked  the  will.  These  are  the  questions 
for  you  to  consider  and  determine.  If  he  did  not  possess 
testamentary  capacity  at  the  time  he  oxeruted  the  will,  it 
ought  to  be  set  aside.  And  if  it  was  obtained  by  fraudulent 
practices  on  the  part  of  the  propounders,  or  any  of  them,  k 
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Mgbl  to  be  set  ei^ide;  but  if  none  of  these  grounds  exi&t, 
then  it  ought  to  be  established  as  the  last  will  and  testament 
of  the  deceased.  As  you  may  determine  the  facts,  so  let  your 
verdict  be  rendered. 

The  jury  then  jetired  and  brought  in  a  verdict  in  favor  of 
tbepropoundersi  and  setting  up  th6  paper  propounded  as  the 
last  will  and  testament  of  Littleberry  Lucas,  deceased.  Where]) 
upon  the  caveator  moved,  during  the  said  term  of  said  first  men- 
lii^ned  Court,  for  a  rule  nisi  for  a  new  trial  uponcertain  grouufis 
and  for  certain  reasons   mentioned  in  said   motion,  which 
grounds  and  reasons  will  fully  appear  in  the  transcript  of  the 
record  accompanying  this  bill   of  exceptions  and  which  is 
made  a  part  hereof,  which  said  motion  for  a  ne  w]trial  the  said 
Court  overruled  upon  each  and  all  the  grounds  therein  taken; 
whereupon  caveator,,  by  his  counsel,  excepted  ;  and  now  on 
this  the  8th  day  of  October,  1857,  being  within  thirty  days 
from  the  adjournment  of  said   first   mentioned  term  of  said 
Court,  comes  the  caveator  and  presents  hisi.  bill  of  exceptions 
and  says  the  Court  committed  error. 

The  jury  returned  a  verdict  for  the  propounders,  wherenp- 
011  counsel  for  caveator,  during  the  said  term  and  before  the 
adjournment  thereof,  moved  for  a  new  trial  iu  the  said  cause 
pn  the  following  grounds: 

Ist  Because  the  Court  erred  in  holding  the  paper  propoun- 
ded was  testamentary  in  its  character  and  entitled  to  probate, 

2d.  Because  the  Court  erred  in  allowing  the  paper  pro- 
{KMinded  to  be  read  iu  evidence  to  the  jury  and  iu  overcuUug 
caveator's  objection  thereto;  ihat  the  Court  had  no  jurisdic- 
tion over  it,  it  not  being  testamentary  in  its  character  but  a 
declaratory  revocation,  and  that  the  persons  who  took  under 
it  took  by  descent  and  not  by  purchase. 

3d.  Because  the  Court  erred  in  allowing  the  subscribing 
witnesses  to  said  instrument  to  testify  that  they  signed  in  the 
presence  of  the  alleged  testator  and  iu  overruling  caveator's 
otijection  thereto,  viz:  that  the  attestation  clause  to  said  in- 
atrumeot  does  not  recite  or  contain  the  tact  .that  said  witness- 
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es  signed  the  same  in  the  presence  of  the  said  Littieberry  Lu* 
caSi  but  in  the  words  following.:  ^'  Signed,  sealed,  published 
and  declared   in  the   presence  of  the  undersigned  as  wit- 


Besses," 


'9 

4th.  Because  the  Court  erred  in  charging  the  jury  that  by 
testamentary  capacity  was  meant  that  the  testator  had  mind 
enough  to  know  what  he  was  doing  and  memory  to  reeolleet 
'  what  property  he  had  to  dispose  of, and  the  persons  to  whom 
he  wished  to  bequeath  it — to  possess  sufficient  testamentary 
capacity  to  make  a  will,  the  law  does  not  i:eqaire  the  testsour 
to  have  the  same  strength  of  mind  which  is  necessary  to  cur- 
able him  to  make  contracts  and  transact  the  ordinary  busi- 
ness of  life;  if  he  had  capacity  to  know  his  property  and 
the  persons  who  were  the  objects  of  his  bounty,  that  was 
testamentary  capacity,  and  the  law  required  nothing  more 
to  constitute  it. 

5th.  Because  the  Court  erred  in  charging  the  jury  that  in- 
relation  to  the  paper  before  them,  the  question  for  them  to 
consider  was,  were  the  mind  and  memory  of  the  deceased 
sqfficiently  sound  to  enable  him  to  know  and  understand 
the  business  in  which  iic  was  engaged  at  the  time  he  signed  ; 
and  if  he  had  such  a  mind  and  memory,  then  he  had  testa- 
mentary capacity;  that  they  would  look  to  the  testimony  and 
from  it  determine  the  question  ;  and  that  they  would  look  to 
tl^e  time  when  the  will  was  executed  as  the  point  at  which 
capacity  was  to  be  tested,  and  they  would  deterhiine  whether 
at  that  time  he  possesse4  a  sound  disposing  mind  and  mem- 
ory, he  might  not  before  or  afterwards  have  had  such  a 
mind  and  memory ;  he  might  not  before  or  afterwards  have 
had  sufficient  testamentary  capacity  to  enable  him  to  make 
a  valid  wiWj  yet  if  lie  had  such  capacity  at  the  time  of  the 
execution  of  the  paper  before  them,  that  was  sufficient,  and 
that  was  all  that  the  law  required  ;  and  his  incapacity  before 
or  after  the  execution  of  the  will  amounted  to  nothing,  un- 
less it  bore  upon  the  time  when  he  signed  the  paper,  and 
*  was  of  such  a  nature  as  to  show  a  want  of  testamentary  ca- 
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pacity  at  that  time,  that  being  the  point  of  time  to  vhich 
they  would  direct  tbetr  attention  to  dotennine  the  eapadtj  of 
the  testator,  and  in  requiring  the  jury  to  look  to  the  testimo- 
ny of  the  witnesses  who  attested  the  will  and  those  who 
were  present  at  its  execution,  and  that  other  things  being 
«qua],  the  law  placed  more  reUance  upon  the  testimony  of 
such  witnesses  than  upon  those  who  were  not  present,  and 
for  the  obvious  reason  that  the  law  considered  the  attesting 
witnesses  as  called  upon  to  examine  into  and  be  satisfied  of 
the  capacity  of  the  testator  to  make  a  will;  that  the  Court, 
did  not  mean  to  say  that  you  are  to  look  alone  exciusively 
to  the  testimony  of  the  attesting  witnesses  and  those  present 
at  the  execution  of  the  bill,  bnt  that  the  jury  were  to  take  in- 
to consideration  the  whole  testimony  of  all  the  witnesses,  to 
look  to  their  manner  of  testifying,  their  means  of  knowK 
edge,  their  skill  and  capacity  to  judge  in  relation  to  the  sub- 
ject matter  upon  which  they  testify,  the  relation  they  sus- 
tain to  the  parties  at  controversy,  and  the  bias  and  infloence 
under  which  their  testimony  is  given ;  to  look  at  all  these 
circumstances,  to  compare  and  weigh  the  testimony,  and 
give  preponderance  to  the  side  on  which  the  weight  and  tes- 
timony might  hang. 

6th.  Because  the  Court  erred  in  charging  the  jury  that 
if  fraud  was  proven  by  circumstances,  these  sboald  be  strong 
enough,  when  combined  and  examined,  to  satisfy  then,  bfyond 
a  reasonable  doubt,  of  the  existence  of  the  fact  tbey  were  ad- 
duced to  establish ;  that  the  proof,  when  circumstantial,  must 
be  strong  enough  to  satisfy  the  consciences  and  understand- 
ings of  reasonable  men ;  and  the  question  for  them  to  de- 
termine was,  whether  the  testimony,  either  positive  or  cir- 
cumstantial, was  sufficient  to  satisfy  their  minds  and  con- 
sciences that  the  will  was  procured  to  be  made  by  fraudu- 
lent practices  on  the  part  of  the  propounders. 

7th.  Because  the  Court  erred  in  qualifying  the  following 
charge  requested  by  caveator's  attorneys,  viz :  **That  when 
there  is  a  great  change  of  testamentary  disposition  and  it  to*  ' 
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tal  departuie  from  fbnner  testamentary  intentions  long  ad- 
hered to,  withont  any  adequate  or  rational  motive  or  reason 
for  the  same,  espeeially  if  at  the  time  of  making  the  subse- 
quent will  the  capacity  of  the  testator  is  at  all  doubtful,  these 
are  circumstances  which  go  strongly  to  show  that  the  will  is 
not  the  act  of  the  testator  and  require  clear  and  satisfactory 
explanation,"  by  adding  thereto,  "  but  such  doubt  must  er* 
ist  as  to  the  capacity  of  the  testator  at  the  time  of  the  execu- 
tion of  the  will,"  and  in  not  giving  the  same  in  the  words 
and  language  of  caveator's  counsel  in  writing  without  qual- 
ification or  addition. 

8th.  Because  the  verdict  is  contrary  to  law  and  equity. 

9th.  Because  said  verdict  is  contrary  to  the  evidence,  and 
decidedly  and  strongly  against  the  weight  of  evidence. 

Which  motion  for  a  new  trial  was  overruled  by  the  Court 
and  caveator's  counsel  excepted.  And  counsel  for  caveator 
on  this  8th  day  of  October,  being  within  thirty  days  from  the 
adjournment  of  the  said  term  of  the  said  Court,  tenders  his 
bill  of  exceptions  and  says  the  Court  erred  : 

1st  In  overruling  his  demurrer  to  said  paper  propounded 
as  a  testamentary  paper,  and  in  admitting  the  same  in  evi- 
dence to  the  jury  and  overruling  caveator's  objections  thereto. 

2d.  In  allowing  the  subscribing  witnesses  to  prove  that 
they  signed  the  paper  propounded  in  the  presence  of  Little- 
berry  Lucas  and  at  his  request,  and  in  overruling  caveator's 
objections  thereto. 

3d.  In  refusing  to  grant  a  rule  nisi  for  a  new  trial,  and  in 
overruling  each  and  all  the  grounds  therein  taken. 

And  as  the  facts  aforesaid  do  not  appear  of  record,  the  said 
caveator  prays  that  the  foregoing  may  be  signed  and  certified 
as  his  bill  of  exceptions  in  said  cause,  according  to  the  pro- 
visions of  the  statute  in  such  case  made  and  provided. 

t 

PimcAAD  &  SrmpHBKs ;  6.  RHxtnteb;  G.  R.  CtrLVEWKovsB ;  n 
Miller  &  Hall,  for  plain tiflf  in  error.  i. 

R.  P.  Tbipfei.Poe  &  Ghier;  and  G.  W.  Nokman.  contra.  , 
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By  the  Court — ^McDonald  J.^  delivering  the  opinion. 

This  cause  was  tried  in  the  Superior  Court  of  Monroe 
county.  Several  points  were  made  during  the  progress  of 
the  trial,  the  decisions  of  which  by  the  Court  below,  were  ex- 
cepted to  by  counsel  for  the  caveator  of  the  will,  and  after  a 
verdict  in  favor  of  the  pro.pounders,  they  were  incorporated, 
with  other  grounds,  in  a  motion  for  a  new  trial 

The  Court  refused  the  motion,  and  his  judgment  thereoa 
is  assigned  as  error.  As  we  put  our  judgment  on  a  sin^ 
p<mit,  it  is  scarcely  necessary  to  go  into  an  elaborate  con»d* 
ermtion  of  all  the  grounds  presented  in  the  record.  We  will, 
however,  advert  to  them  in  a  manner  to  narrow  the  points  of 
controvCTsy  between  the  parties,  on  a  future  trial 

[1.]  It  is  first  objected  that  the  Court  erred  in  holding  lb* 
paper  propounded  to  be  testamentary  in  its  charact^,  and 
entitled  to  probate.  The  paper  propounded  is  short,  but  tho 
whole  tenor  of  it  is  testamentary.  The  testator,  for  we  may 
call  him  so,  declares  it  to  be  his  last  will  and  desire  as  re* 
gards  his  property,  and  the  disposition  of  the  sama  It  is 
true,  that  this  declaration  alone  would  not  con^tute  it  a  will; 
but,  taken  in  connection  with  its  contents,  it  is  mtitled  ta 
much  consideration.  He  proceeds  to  say  that  he  had  there- 
tofore made  a  will,  which  was  out  of  his  possession,  and  he 
could  nor  obtain  the  same  to  destroy  it  Here  is  indicated 
Strang  dissatisfaction  with  a  will  which  he  had  made,  and 
his  wish  to  cancel  it  He  assigns  a  good  reason  for  desiring 
to  cancel  it;  that  it  would  be  unjust  to  some  of  his  children,  as 
he  had,  by  that  will,  given  all  his  money  and  notes  to  onel^a*^ 
tee,  and  they  had  largely  increased  since  the  date  of  it  He- 
revokes  and  annuls  that  will,  and  any  other  will  wkich  he 
may  have  made.  He  leaves  his  property  to  be  distribnted 
under  the  laws  of  Georgia,  reserving  to  himself  the  ligM  «» 
.  dispose  of  it  thereafter. 

His  will,  as  it  then  was,  wi^  not  such  as  he  desire^  itt»  bsi 
It  was  unequal    One  of  bis  his  ebitdnEin  woaM^  bjrtlK 
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mulation  of  money  and  notes,  since  it  was  written,  have  con- 
siderably more  than  the  rest,  which  would  be  unjust    He 
rerokes  that  will,  leaving  his  property  for  distribution  under 
the  laws  of  Georgia.    It  was.  the  same  as  if  he  had  said,  **!- 
leave  my  property  to  be  equally  divided  amongst  my  wife 
and  children."    It  was  a  bequest  of  his  entire  estate  to  his 
wife  and  children.    They  were  legatees,  therefore,  and  the  pa- 
per  was  a  will.    It  disposes  of  his  property  differently  from 
his  first  will.    It  is  said,  however,  that  the  paper  is  inopera 
tire  as  a  will,  because  it  disposes  of  the  entire  estate  preoisc 
ly  as  the  law  would  distribute  it,  and  the  heirs-at^law,  in  such 
case,  take  by  descent,  and  not  by  purchase,  that  is,  under  the 
will. 

[2.]  The  reason  of  the  rule  in  England,  t^  tliat  effect,  does 
nae  apply  in  this  Stata  It  was  adopted  in  that  couatry  in 
favor  of  the  Lord  for  the  preservation  of  his  tenure,  and  o 
creditors  for  the  preservation  of  their  debts.  1  Powell  an 
Dw.  4S1.  In  England,  an  estate  in  chattels  is  not  transoiiii- 
ibl€  to  the  issue,  and  is  incapable  pf  any  kind  of  descent 
Knight  w.  EUis^  2  Brown  Ch.  Hep.  578.  Chattels  go  to  the  ex- 
ecutor or  administrator,  and  are  held  in  trust  by  them,  first 
for  areditor8,and  then  for  those  entitled  under  the  wiU  or  the 
statute  of  distributions.  In  this  State,  there  is  no  distinction 
in  respect  to  the  payment  of  debts^  between  real  and  person* 
al  estate,  except  that  real  estate  must  not  be  so  applied,  un- 
til the  personalty  is  exhausted,  and  then  only  by  making  it 
appear  that  it  is  for  the  benefit  of  the  parties  interested  that 
it  should  be  sold.  Hence,  the  lands  as  well  as  personalty 
go^  in  this  State,  to  the  executor  or  adoiinistrator,  for  the  pay- 
ment of  debts,  and  creditors  are  not  driven  to  a  proceeding 
against  the  beirs-at-law  fur  the  recovery  of  their  debts,  after 
exhausting  the  personal  assets.  Tb«re  is,  therefore^  no  rea- 
son for  the  rule  contended  for,  and  a  will  embracing  real  and 
personal  estate,  here,  is  just  as  good  as  a  will  of  personalty  to 
the  same  purport  would  be  in  England.  There  are  nmof 
reaeoMiUhgr  a  will  of  dils  eert  ahoukl  be  iust^ioed,    Aui 
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is  unnecessary  to  encumber  this  opinion  with  theuL  We  think 
that  the  paper  is  testamentary  in  its  character,  and  that  the 
Court  of  Ordinary  had  jurisdiction  over  it 

•  [3.]  The  Court  acted  properly  in  submitting  the  paper  to 
the  jury.  It  was  not  a  case  in  which  the  paper  was  relied 
on  as  eridence  of  title ;  but  it  was  itself  the  subject  of  the 
suit,  and  the  questions  were  on  the  paper,  whether  it  was 
the  wi!I  of  the  deceased,  made  and  executed  by  him  under 
circumstances  which  entitled  it  to  probate  as  a  will.  Oo 
such  an  issue,  the  instrument  should  be  presented  to  a  spe- 
cial jury,  precisely  as  it  is  to  the  Ordinary,  whose  duty  it  is 
to  pass  upon  it  primarily.-  The  reading  it  to  the  Ordinary, 
or  to  the  jury,  gives  it  no  validity  whatever.  It  only  disclo* 
sea  the  subject  16  which  the  testimony  is  i&  apply,aQd  in  ma- 
ny cases,  it  is  nebessaiy  to  a  correct  appUoation  of  the  testi- 
mony, by  the  mind  6f  the  Court  or  jury,  that  the  instrument 
should  be  befdre  them.  The  result  depends  almost  entirely 
on  the  testimony,  extriitsic  of  the  will,  and  its  contents  are 
seldom,  I  may  say,  perhaps,  never,  considered  when  extrane- 
ous evidence  makes  out  a  clear  case  of  capacity  and  uninflu- 
enced testamentary  intention. 

[4.]  The  subscribing  witnesses  were  allowed  to  testify  that 
they  subscribed  in  the  presence  of  the  testator.  This  testi- 
mony does  not  caniradict  the  attestation  clause  and  the  Court 
below  committed  no  error  in  admitting  it 

We  overrule  all  the  grounds  of  special  exception  made  in 
the  record  to  the  charge  of  the  presiding  Judge  to  the  Jury. 
We  think  that  he  laid  down  the  law  fairly  and  accttratdy 
and  quite  as  favorably  to  the  caveator  as  he  was  entitled  to 
have  it,  as  far  as  he  went,  and  it  was  a  very  full  charge,  whh 
otle  exceptiot).    Indeed,  the  exception  to  the  charge,  get  fonfa 
in  th^  7th  ground  of*  the  motion  for  a  new  trial^  is  not  bonus 
out,  by  the  evidence  given  on  the  trial.    It  is  leo  mucdi  H>. 
assutne,  that  the  paper  propounded  as.  a  ,will  showed  a  tolai , 
depafiurei  (Vom  former  testamentary  iateAtionS'>^fl^  irnffcrnrfi 
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satne,  when  the  ^testator  bad  eaq^ressed  dissatisiaction  with 
bis  former  will,  befiore  he  became  deranged,  to  as  many  as 
three  witnesses,  Woodward,  Jackson  and  Banks,  and  assign- 
ed to  some  of  them  very  good  reasons  for  desiring  to  malqe 
a  new  will  This  request  was  very  strong  in  favor  of  cavea- 
tor, and  it  was  given  in  the  language  of  the  request ;  but  the 
exception  is  to  the  remark  made  by  the  Court  to  the  jury, 
'^but  such  donbt  must  exist  as  to  the  capacity  of  the  testator, 
at  the  time  of  the  execution  of  the  will."  This  addendum 
of  the  Court  is  identical,  in  substance,  with  the  charge  as  re- 
quested, and  as  it  was  given,  unless  a  distinction  is  drawn 
between  the  ^making''  and  the  ^execuHon"  of  the  will;  and 
if  there  be  any  distinction,  the  Court  was  correct  in  its  expla- 
nation in  confining  the  doubt  to  the  time  of  the  execution  of 
the  will. 

The  4th  ground  in  the  motion  for  a  new  trial,  is  a  general 
exception  as  to  the  meaning  of  the  terms  "testamentary  ca- 
pacity" as  applicable  to  this  case. 

[5.]  One  of  the  grounds  in  the  caveat,  is  "  that  at  the  time 
of  the  execution  of  the  will  the  testator  was  laboring  under 
an  insane  delusion  or  hallucination,  as  to  caveator^  and*  was 
therefbf  e  greatly  prejudiced  against  him." 

The  charge  of  the  Court  was,  that  if  the  deceased  was  la- 
boring under  a  delusion  of  mind,  on  any  subject,  at  the  time 
of  the  execution  of  the  will,  and  the  will  was  the  result  of 
that  delusion,  then  it  is  void,  though  he  might  have  been 
sane  on  all  other  subjects;  biit  unless  the  will  was  the  result 
of  such  delusion,  his  will  is  not  vitiated  by  partial  insanity 
or  delusion  on  a  subject  not  affecting  his  mind  when  the  will 
was  made.  The  definition  of  the  term  "delusion,"  is  given 
correctly.  But  we  think,  that  although  the  charge  of  the  Court 
was  correct  as  to  the  effect  of  delusion  generally,  yet  as  the 
caveat  diarge^  the  will  to  be  the  result  of  a  special  delusion 
against  the  caveator^  the  attention  of  the  jury  ought  to  have 
been  called  specially  to  that  issue.  The  deceased  had  been 
a  Innatic.    This  was  conceded  on  all  hands.    His  lunacy 
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was  not  traceable  to  any  fiEict  or  cireumstalice  connected  with 
the  caveator,  but  when  in^that  condition,  it  is  manifest  tfiat 
he  was  impressed  most  unfavorably  towards  him,  and  appa- 
rently without  adequate  cause.  If  he  was  subsequently  re- 
stored to  his  reason  in  all  respects,  except  as  to  the  feeling  to- 
wards his  son,  conceived  when  in  an  insane  state  of  mind, 
and  if  he  continued  to  suppose,  that  his  conceits,  formed 
when  in  that  condition,  were  true,  when  they  were  not  true, 
and  if  he  acted  in  making  his  will  as  if  they  were  true  and 
under  a  firm  persuasion  that  they  were  true,  and  the  will 
was  the  result  of  that  delusion,  it  ought  not  to  stand.  But, 
on  the  other  hand,  if  the  deceased,  before  his  derangement, 
had  intended  to  make  another  will,  and  had  made  that  in- 
tention known,  and  the  will,  made,  is  in  conformity  to  soch 
declared  intention,  a  mere  resentment  against  his  son  not 
amounting  to  a  delusion  will  not  vitiate  the  will.  We  think, 
however,  that  these  things  ought  to  have  been  submitted  to 
the  jury  so  that  their  minds  might  have  been  brought  to  act 
upon  them. 

There  is  some  evidence  on  both  sides  of  the  propoaitioD, 
and  we  think  that  the  mind  of  the  jury  ought  to  have  been 
directed  by  the  Court  specially  to  the  question  whether  the 
will  was  the  offspring  of  delusion  or  the  result  of  antecedent 
intentions  of  the  deceased  when  he  was  unquestionably  sane. 
Because  it  was  not  done  so  explicitly  as  in  our  judgment  it 
ought  to  have  been  done,  we  reverse  the  judgment  of  the 
Court  belo\ir  and  order  a  new  trial. 

In  regard  to  the  other  grounds  in  the  motion  for  a  new  tri- 
al, I  will  say  that  my  brother  Benning  entertains  a  very  de- 
cided opinion  that  the  verdict  of  the  jury  is  contrary  to  the 
evidence  in  the  case.  He  thinks  that  it  was  not  sufficiently 
established  that  the  will  was  executed  during  a  lucid  interval; 
that  the  weight,  of  the  evidence  is  decidedly^  against  it ;  and, 
further,  that  in  the  weak  condition  of  the  mind  of  the  de- 
ceased, the  evidence  justifies  the  conclusion,  that  the  will  was 
the  result  of  undue  influence.    This,  however,  is  not  the 
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Judgmeut  of  the  Court  While  my  brother  Lumplcin's  mind 
iaclines  to  a  coacunence  with  brother  BeDning^  in  his  view 
of  the  c&se^  he  does  not  so  strongly  coincide  with  him  as  to 
warrant  him  in  putting  his  judgment  on  that  ground. 

It  is  with  great  distrust  of  my  own  judgment  that  I  ven- 
tured to  differ  with  my  brethren  in  matters  of  law  or  fact^  but 
I  must  say  that  I  differ  from  them  in  this  instance.  If  the 
son  had  been  disinherited  by  the  father,  I  should  most  un- 
hesitatingly have  concluded  that  an  act  so  inconsistent  with 
the  strong  affection  and  partiality  of  the  deceased^  expressed 
through  his  life,  when  he  was  unquestionably  sane,  for  his 
obedient  and  faithful  child,  must  have  been  the  offispring  of 
a  disordered  mind,  or  of  a  sinister  and  over-powering  influ- 
ence. 

But  such  is  not  the  case.  He  is  put  on  a  footing  of  equal- 
ity with  other  children  of  the  testator.  There  is  evidence  of 
the  declarations  of  the  testator,  when  there  was  no  question 
of  bis  sanity,  that  he  intended  to  make  just  such  a  will,  with 
the  exception  that  no  mention  was  made  of  his  wifa  But 
it  is  not  to  be  presumed  that  he  intended  to  disinherit  her. 
There  it  evidence  on  both  sides  of  the  question,  of  a  lucid  in- 
terval at  the  time  of  the  execution  of  the  will,  which,  togeth- 
er with  all  the  testimony  in  respect  to  extrinsic  influence  ev- 
erted over  the  testator,  was  submitted  to  the  jury.  The  will 
is  in  accordance  with  the  natural  affection  and  parental  duty 
of  the  deceased.  These  are  circumstances  which  bear  strong- 
ly on  my  mind,  in  forming  a  judgment  in  this  case. 

On  the  other  hand,  it  is  said,  and  I  admit  that  it  is  entitled 
to  much  consideration,  that  there  are  provisions  in  the  first 
will  which  are  not  found  in  the  last,  and  which  seem  to  have 
been  favorite  projects  with  the  deceased.  First,  to  make  his 
grand-children  as  nearly  equal  as  possible ;  and  secondly,  to 
secure  to  the  separate  use  of  his  married  daughters  the  prop- 
erty he  gave  to  them.  But  his  intention,  in  that  respect, 
may  have  undergone  a  change,  and  this  discrepancy  in  the 
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provision  of  the  wills  is  not  to  be  imputed  to  lunacy  at  the 
time  the  last  was  executed. 

These  matters  are  all  to  be  reviewed  by  the  jury,  under 
the  exposition  of  the  law  by  the  6ourt,  and  we  have  said  as 
much  as  it  is  proper  to  say  under  these  circumstances. 

Judgment  reversed. 


J 
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Edmund  Raines,  plaintiff  in  error,  vs.  Samuel  P.  Corbin 

and  wife,  defendants  in  error. 

McDonald,  J.  dissenting. 

The  land  in  controversy  having  been  purchased  by  the 
testator  after  the  making  of  his  will,  did  not  pass  by  it.  Not- 
with^aoding  the  strong  expressions  in  the  will,  that  the  de- 
vise and  bequest  of  property  real  and  personal  to  his  wife> 
should  be  in  lieu  and  bar  of  dower  and  of  the  usual  allow- 
anea.to  widows  for  their  year's  support,  in  lien  audio  bur  of 
all  other  claims  on  the  testator's  estate,  in  any  manner  what- 
ever,  yet  the  land  purchased  by  the  testator  afte/  the  making 
of  the  will,  necessarily  passed  to  her  as  his  heir  at  law*  It 
is  in  vain  to  search  the  will  for  a  provision  which  looks  to 
the  purchase  of  laqds,  or  the  disposition  of  after  purchase 
lands.  It  is  not  to  be  found  there*  The  title  was  oUigsd  to 
go,  on  the  death  of  the  testator,  where  the  law  cast  it  ^^  If  a 
nutn  devises  real  estate  to  J.  S.  and  his  heirs,  and  signifies  or 
indicates  his  intanlion,  that  if  J.  S.  die  before  him,  it  shmld 
not  be  a  lapsed  legacy,  yet  nnless  he  had  nominatied  aototber 
legatee,  the  heir  at  law  is  not  excluded,  notwithstanding  the 
testator's  declaration."  Sibieg  vs.  Cook^  3  .dik  572.  If,  in 
this  case,  the  heir  at  law  does  not  take  the  land,  where  does 
it  go  ?    It  cannot  go  to  the  brothers  and  sisters,  asdevisf^, 

*  The  dissenting  opinions  in  this  appendix^  were  not  in  the  Reporter's  hands 
at  the  time  it  was  necessary  to  put  the  cases  to  press. 
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because  it  is  not  given  to  tbeia.  It  eanoot  go  to  li^tn  m 
hain  at  law,  because  they  are  npt  heirs  at  law.  It  ia  not  like 
an  eleetioQ  between  a  bequest  or  devise  under  a  will  given 
in  lieu  of  dower,  and  the  dower  which  veats  in  ihe  widow 
on  the  death  of  her  husband.  Such  provisions  are  usually 
made  by  testators^  either  in  favor  of  their  heirs  at  law  or  a 
devisee  of  land.  The  testator  cannot  defeat  the  wife's  right 
of  dower,  against  her  will ;  heace,  when  he  does  what  he  can 
towards  it  by  giving  her  something  expressed  to  be  in  lieu 
of  it,  she  must  make  her  election,  for  she  cannot  take  both. 
But  there  is  no  devise  over  of  the  land  in  this  case  to  any 
one,  and  she  is  herself  the  heir  at  law.  If  the  testator  in- 
tended, as  he  probably  did,  that  the  widow  should  have  no 
moare  of  his  estate,  real  or  personal,  than  he  had  bequeathed 
or  devised  to  her,  whether  acquired  subsequently  to  the  ma- 
king the  will  or  not,  he  has  net  so  framed  his  will  as  to  give 
effsct  to  such  intention.  He  ought  to  have  so  written  his 
will  as  to  have  disposed  of  land  subsequently  porctMsed  by 
him.    The  doctrine  of  election  cannot  apply  to  the  case. 

But  it  is  alleged  that  the  widow  had  the  land  examinei 
with  a  view  to  purchase  it  at  the  execu^r's  sale,  and  that  her 
agent  atten^ded  the  sale  for  the  purpose  of  bidding  for  it  This 
is  evidence,  that  she  suppc^sed,  as  a  matter  of  &j^,  tiiat  she 
had  no  title,  and  that  the  title  was  in  the  executor  for  the 
beaefit  of  the  other  devisees.  This  was  eertaioly  not  so.  If 
•he  acted  in  ignon^nce  of  her  rights,  it  certainiy  cannol  be 
imputed  to  her  as  a  fraud.  In  fact,  the  purchaser,  wha  was 
a  devisee  under  the  will,  had  the  same  opportunity  of  know- 
ing the  facts  of  the  ease,  as  the  widow,  and  he  is  to  be  pse- 
tOiMd  te  have  purchased  under  the  same  mistake  as  to  the 
tille  that  the  widow  did,  and  to  have  purchased  a  bad  title 
with  no  evil  intention.  He  purehased  and  paid  for  the  land, 
and  made  imprpvements  thereon,  supposing  that  he.  had  an 
absolute  title  to  it,  and  knowingi  also,  that  no  adverse  claim 
was  set  up  to  it  by  the  person  now  claiming  to  be  the  owner, 
who  kn^w  of  his  purchase  and  improvements.    The  bill 
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oqgiit,  under  tbase  eitciims^ncesy  to  be  leuuned,  and  the  de- 
fendaotB  required  le  answer,  for  the  purpoee  ci  infuiriof  to** 
to  the  purchaser's  right  to  have  his  purchase  money  returned, 
and  to  be  paid  for  improvements  made  in  good  faith. 

[See  judgment  in  this  case,  at  page  185. 


John  and  Nancy  Bowen,  plaintiffs  in  error,  vs.  John  Slauoh  - 
TER  and  Amos  Brown,  defendants  in  error. 

McDonald,  J.,  dissenting. 

John  Bowen  and  Nancy  Bo  wen  filed  their  bill  in  chance- 
ry against  John  Slaughter  and  Amos  Brown,  praying  that 
tract  of  land  number  eighty-two,  in  the  thirty-first  district  of 
the  county  of  Lee  originally,  but  now  of  the  county  of  Ma- 
rion, may  be  decreed  to  be  their  land,  and  that  the  defeiii- 
ants  may  be  compelled  to  account  for  the  rents  of  the  same. 
The  bill  alleges,  in  substance,  that  Alford  Bawen,  die  fiither 
of  John  Bowen  and  the  husband  of  Nancy  Bowen,  wfaUe 
in  life,  in  July,  1825,  resided  in  Stokes  District  in  tke  coun- 
ty of  Morgan,  and  was,  by  virtue  of  certain  acts  of  the  Leg- 
islature, entitled  to  two  draws  in  the  land  lottery  for  dietnba- 
ting  the  lands  then  lately  acquired  from  the  Creek  tribe  of 
Indians,  and  that  he  gave  in  for  two  diaws  in  said  lottoiyy 
to  the  receiver  of  the  names  of  persons  entitled  to  draws 
therein,  in  Stokes  District,  in  said  county,  that  the  said  m- 
ceiver  of  names  made  a  mistake  in  entering  his  name,  orin 
transcribing  it  in  the  book  sent  to  the  Executive  Depaartttent* 
and  entered  for  his  name  the  name  ''Alford  Brown.'^  The  bill 
further  alleges  that  the  name  '<  Alford  Brown''  drew  lot  of  land 
number  eighty-^two  in  the  thirty-first  district  of  the  oouniy 
of  Lee  originally,  but  now  of  the  county  of  Marion,  and 
that  a  grant  was  issued  in  the  name  of  the  said  Alferd  Bfown 
for  the  same,  on  the  ^d  day  of  November,  1837. 
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The  bill  allages,  furth^,  that  at  the  time  of  giraig  in 
unifies  for  dmws  in  said  laad  lottery,  ao  person  resided  in 
said  Stokes  District  or  the  county  of  Moi^m  named  ^  Alford 
Brwoni^  but  the  said  Alford  JSotom  resided  there  and  gave 
in  for  draws  in  said  District,,  that  Alford  Bowen  departed 
this  life  white  complainant  John  was  quite  young,  and  that 
neither  of  the  complainants  knew  anything  of  the  mistake 
herein  stated  until  within  the  last  twelve  months  preceding 
the  filing  of  the  bill ;  and  that  complainants  as  well  as  the 
deceased  Alford  Bowen,  when  in  life,  supposed  that  his  name 
had  been  correctly  taken  down  and  that  he  had  drawn  noth- 
ing; and  the  bill  further  charges  expressly,  that  the  said 
Alford  Bowen  drew  the  said  tract  of  land  by  the  name  of 
AJibxd  Brown.  That  all  the  children  of  the  said  Alford 
Bowen,  except  the  complainant  John^  are  dead  without  is- 
sue ;  that  the  land  is  the  property  of  the  complainants.  The 
bill  further  alleges  that  they  sent  to  get  possession  of  the 
iand  and  found  John.  Slaughter,  one  of  the  defendants,  in 
possession,  who  refused  to  give  possession,  setting  up  a 
claim  thereto  under  a  pretended  conyeyance  from  one  Amos 
JBrown  of  the  county  of  Morgan,  who  is  the  other  defen- 
dant ;  that  said  Slaughter  purchased  the  land  from  said  Amos 
Brown  with  a  full  knowledge  of  all  ths  fads  set  forth  in  the 
said  bill  toucMag  the  rights  of  the  complainants ;  and  if  he 
was  ignorant  o£  the  rights  of  the  romplainnnto  when  he 
SMude  the  purchase,  he  was  fully  api^ised.  thereof  before  he 
paid  for  the  same,  and  if  he  has  completed  said  payment,  it 
hafi  been  done  on  the  assurance  of  the  said  Amos  Brown  to 
hold- l\im  haxmleas  against  any  suit  for  the  recovery  of  iiby 
iJm^  ^complainants.  The  bill  farther  alleges  that  the  said 
Amos.  Brown  on  the  Z2i  day  of  November,  1857)  well  know- 
ing that  the  said  land  was  not  his,  and  knowing  that  said 
iUfend  JBowen  put  in  for  said  draws,  and  that,  but  for  said 
mistake  of  the  receiver  of  the;draws  aforesaid,  the  said  lot 
of  land  ^mnld  have  been  diawn  by  the  said  AAfbsd  Bowso, 
and  knowing  that  dwfo  avBs  JKi  aucb  peaon  aa,AUoidJkown 
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in  Stokes  District,  and  knowing  the  ignorance  of  the  sfciid 
Alford  Bowen,  while  in  life,  of  said  mistake  niade  by  the 
feceivew,  and  greatly  presuming  upon  the  ignorance  of  the 
complainants  in  respect  thereto,  and  of  their  remaining  ig- 
norant thereof,  took  out  the  gmnt  for  said  lot  of  land  in  the 
name  of  Alford  Brown,  and  pretended  thereafter  that  the 
said  lot  of  land  was  his  right  and  property,  as  there  was  no 
such  person  in  said  District  as  Alford  Brown  at  the  time  of 
giving  in  for  said  draws.  The  said  bill  further  allies  that 
the  said  Amos  Brown  not  only  knew  that  the  said  name  ^  Al- 
ford Brown"  was  not  put.down  or  transcribed  by  the  sftid 
receivers  for  the  name  of  Amos  Brown,  but  that  through 
nratake  on  their  part,  it  was  put  down  for  the  name  of  Al- 
ford Bowen,  and  was  so  returned  by  the  said  receirere. 

The  bill  further  alleges  that  Amos  Brown  gave  in  for  but 
one  draw  in  said  lottery,  and  that  as  a  single  man  he  was  en- 
titled to  but  one,  as  the  exhibit  attached  to  the  bill  of  the  re- 
turns of  the  persons  giving  in  for  draws  in  Stok^  District 
shows. 

The  bill  alleges  ftnrther  that  the  said  Amos  Brown,  by  vir^ 
tue  of  that  draw  so  given  in,  drew  tract  of  land  No.  B4  in 
the  23d  district  of  originally  Muscogee  county,  and  that  the 
said.  Amos  Brown  well  knew  it,  for  that  soon  after  the  draw-  , 
ing  was  over,  on  the  27th  day  of  July,  1850,  he  took  out  the 
grant  for  said  land  as  his  own  right  and  property,  and  sttU 
holds  the  same,  if  he  has  not  sold  it 

The  bill  further  alleges  that  the  said  John  Slaughter  has  ■ 
been  in  possession  of  the  lot  of  land  number  82  in  the  tbll^- 
ty-first  district  of  Lee  county,  and  has  Hved  on  and  culcivt- 
ted  it  for  four  years  or  other**  Imig  space  of  time,"  and  that" 
the  rents  and  profits  are  worth  one  hnAdred   dollars  per  an- 
num. •' 

The  defendkints  demurred  to  the   bill  on  five  AstineC- 
grounds : 

isf.  That -there  IS  no  equity  itt"  the  bill. 

9dv  fiedftnseemnpkniMtiits^  ^ihovr  thAMbey  have  no  litlo^t*'* 
the  land. 


CTO  APPEKBIX. 


Bowen  vs.  SUugbter  and  Brown. 


3d.  Because  the  complainants  cannot,  in  this  indirect  way, 
pwfect  an  inchoate  title,  even  if  it  be  true  that  a  mistime  oc- 
curred, as  chaif;ed  in  the  bill.  * 

4th.  That  complainants,  by  their  own  riiowisg,  have  a 
good  and  perfect  remedy  at  common  law,  if  they  have  any 
right  at  all. 

5th.  That  complainants,  by  their  own  showing,  exhibit 
Um  fkct  that  the  defendant  has  a  good  statutory  title  by  a  coa- 
thnioua  possession  under  color  of  title  for  more  than  seven 
years  immediately  preceding  the  commencement  of  said 
cause  in  equity. 

The  Court  below  sustained  the  demurrer  and  ordeied  the 
biU  to  be  dismissed.  To  that  judgment  the  coasplaumsls 
except,  and  this  Court  affirms  the  judgineot,  from  which 
judgment  of  affirmance  I  dissent  for  reasons  which  I  shall 
proceed  to  assign. 

This  bill  is  badly  drawn.  It  does  not  seek  to  reform  the 
gvant,  and  there  i)  no  prayer  for  general  rdi^  It  would 
pei1)aps,  have  been  better,  that  the  Attorney  Oeaeral  hadTyeea 
made  a  party,  and  there  had  been  a  prayer  that  would  have 
authorized  the  Court  to  have  made  a  decree  for  that  purpose 
or  to  cancel  it.  But  according  to  the  allegations,  of  the  bill 
fhe  grant  to  Alfbrd  Brown,  no  person  of  that  name  having  re« 
sided  in  Stokes  District,  Morgan  county,  at  the  time  of  giv- 
ing in  Che  uames  of  persons  entitled  to  draws,  was  the 
same  as  a  grant  to  a  fictitious  person  and  void.  There  can- 
not be  a  valid  grant,  if  there  be  no  grantor  except  in  the  cases 
diowed  by  the  stututa 

It  is  clear  thut  Amos  Brown,  who  assumed  to  be  the  own- 
etf  of  the  land,  was  not  entitled  to  it  He  was  entitled  lo  but 
mm  dmw  in  the  Land  Lottery  and  he  gave  in  ibr  but  otiei  He 
Arew  a  tract  of  land  in  his  own  name,  and  ft  was  granted  to 
Mm.  He  could  not  have  been  entitled  to  the  land  drawn  to 
the  name  of  Alford  Brown, 

Afford  B&wen  gave  in  for  two  dtawsin  the  kMMyj  «ut  Ms 
itfdosan«c  appear  te  the  sebedvle  «f  naiMS  jpimwdl  for 
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Stokes  District — the  District  in  which  he  resided  and  gave  in. 
The  name  ^  Alford  Brown/^  appears  on  that  schedule,  but  no 
such  person  resided  in  the  District.  These  facts  being  true 
then,  and  they  must  be  so  considered,  the  land  must  have 
been  drawn  to  a  name  which  had,  through  the  mistake  of  the 
person  who  received  the  name  and  transmitted  it  to  the  Exe* 
cutive  Department,  been  substituted  for  that  of  Alford  Bowen; 
aad  it  is  clear  that  neither  he  nor  his  heirs  at  law  should  sial^ 
fiar  for  the  mistake  of  oflScial  agents  whose  duty  it  was  to  re- 
ceive and  transmit  the  names  of  persons  entitled  to  drawa 

Amos  Brown  was  guilty  of  a  fraud  in  taking  out  the  gmftl 
and  conveying  the  land  when  he  must  have  known  he  was 
B0l  eotitltd  to  it;  and  Slaiigbter,  having  had  notice  of  all  the 
fiMts  before  he  completed  his  purchase,  was  in  no  better  ooft 
dittos  than  Amos  Brown.  Indeed,  if  he  had  looked  at  the 
grant,  he  would  have  seen  that  Amos  Brown  had  iioti« 
tli^  aad  he  is  to  be  presumed  to  have  examined  that.  On  the 
ground  of  mistake  and  fraud,  then,  a  Court  of  Chancery  baa 
jurisdiction*  It  is  objected,  however,  that  the  grant  cannol 
be  assailed  in  a  Court  of  Equity. 

There  is  no  prayer  to  set  aside  the  grant,  and  hence  there 
is  no  necessity  for  presenting  my  views  at  length  for  believing 
ttiftt  itt  this  State,  Courts  of  Chancery  have  Jurisdiction  to  cor* 
reet  errors  in  gmuts.  Courts  of  Chancery  must  ere  ite  reme* 
dies  for  new  cases,  and  while  it  will  not  decree  against  tiie 
Slate,  there  is  no  good  reason,  in  my  judgment,  why  it  should 
not  give  remedies  against  persons,  who  have  fmudulently  ob- 
tained the  possession  of  property  belonging  to  others,  uaiog 
Sot  4hat  purpose  a  grant  improperly  proeurdi  from  the  Stata 
Bacaus^  a  person  obtains  a  title  from  the  State,  for  land  lo 
which  he  has  no  right,  why  should  he  not  be  decreed  to  be* 
tvufteefor  the  rightful  owner,  and  be  compelled  to  convey,  is 
the  same  manner  as  if  such  fraudulent  title  was  obtained  from 
an  individual.  In  the  case  of  the  JUt^imeg  General  tua  V^^ 
n(m  ;  1  Vmmm,  081  Jumdlction  was  entolained  by  the  Court 
of  Cbanoeiy^  im  the  ease  of  iMteis  patent,  on  the  ground  Aai 
fraud  was  properly  relievable  in  that  Court    Why  should  not 
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the  complainants  in  this  cause,  if  their  bill  was  imperfect, 
have  been  directed  to  amend  it,  so  as  to  have  brought  all  the 
persons  before  the  Court,  whom  the  Chancellor  should  deem 
to  be  necessary  parties,  and  have  had  such  a  decree  made  as 
the  manifest  equity  in  the  bill  entitled  them  to  ?  The  bill 
ought  not  to  have  been  dismissed  for  want  of  equity.  There 
is  abundance  of  equity  in  the  bill,  and  the  defendants  ought 
to  have  been  compelled  to  answer,  after  such  amendment  of 
the  bill,  as  would  bring  all  the  parties  before  the  Court  If 
Alford  Brown  was  a  fictitious  person,  there  was  no  necessity 
for  the  cancellation  of  the  grant  If  Tthat  fact  had  been  estab- 
li^ed,  the  grant  would  have  been  void,  and  upon  a  decree  to 
that  effect,  the  General  Assembly  would,  unquestionably, 
have  direeted  a  grant  to  be  issued  to  the  rightful  owners,  if, 
according  to  an  adjudicated  case,  the  judiciary  could  not  af- 
ford a  remedy. 

The  second  ground  in  the  demurrer  ought  not  to  have  been 
sivstained.  The  bill  shows  a  right  in  equity  to  the  land,  and 
it  ought  to  have  been  sustained  to  enforce  it 

From  what  I  have  already  said,  it  may  be  inferred  that  I 
think  the  complainants  have  a  remedy,  in  the  manner  they 
have  proceeded  to  obtain  their  rights.  And  why,  if  their  case 
is  such  as  is  represented  in  the  bill,  have  they  not  a  right  to  a 
decree  for  the  possession  of  the  land,  and  to  a  conveyance 
fr^m  Slaughter  of  all  the  title  that  he  holds  ? 

The  complainants  have  no  remedy  at  law,  for  in  that  forum 
thay  cannot  avail  themselves  of  the  mistake,  which  shows  a 
title  out  of  them. 

There  is  nothing  in  the  bill  which  shows  that  a  statutory 
tlUe  has  been  perfected  in  the  defendants.  The  fraud  and 
th*  recent  discovery  of  it,  as  alleged,  is  sufficient  to  relieve  the 
CB^  ftom  the  bar,  if  it  liad  appeared  that  there  had  been  a 
continuous  uninterrupted  possession  of  the  land  for  seven 
yoajrs  prioa:  to  the  institution  of  this  suit^.  I  think,  therefore^ 
tl^.the  judgment  of  the  Court  below  ought  to  oe  reversed. 


j[S«l»iiMdsmeiW  in  this  case, a t, p.  33S.1 
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ADMINISTRATORS  AND  EXECUTORS. 

1.  On  the  death,  pending  a  suit,  of  one  of  two  joint  ad- 
ministrators sued  for  a  devastavit,  a  suggestion  of  the 
death  may  be  made  of  record,  and  the  action  may  pro- 
ceed against  the  survivor.     Castor  vs.  Pace,     -       -       137 

2«  Letters  of  administration  on  the  estate  of  the  deceas- 
ed wife  of  a  surviving  husband,  claiming  property 
through  her,  are  inadmissible,  until  property  is  proven 
in  the  wife.     Morgan  vs.  Jonesy  ei  ux.j         -        -  156 

3.  A  Court  House,  with  most  of  the  records,  was  con- 
sumed by  fire.  The  records  left  showed,  among,  other 
things,  an  order  authorizing  S.,  as  administrator  of  B., 
to  sell  a  lot  of  land  ;  the  returns  of  S.,  as  administrator 
of  B.;  and  an  order  dismissing  S.  from  the  administra- 
tion of  the  estate  of  B. 

Heldy  That  these  things  were'  sufficient  to  prove  8.  to 
have  been  appointed  the  administrator  of  the  estate 
of  B.     Bush  vs.  Lindsey^  ...  245 

4.  A  fraud  practiced  by  an  executor,  in  the  sale  of  his 
testator's  effects,  is  a  good  defence  to  an  action  on  a 
note  given  for  the  article  in  the  sale  of  which  the  fraud 
was  practiced      Williamson  et  al.  vs.  Walker  et  al.,        257 

5.  It  is  a  general  and   well  settled  doctrine,  recognized 
both  in  England  and  America,  that  no  suit  can  be  main-    . 
tained  or  brought  by  any  executor  or  administrator,  in 
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his  official  capacity,  in  the  Courts  of  any  other  coun- 
try, except  that  from  which  he  derives  his  authority. 
To  authorize  a  foreign  administratrix  to  sue  in  this  State, 
under  the  Act  of  1850,  (Cobb  341,)  the  intestate  must 
have  departed  this  life  out  of  this  State.  So.  West&m 
Railroad  vs.  Paulky  .  -  -  .         356 

6.  If  a  father  create  a  trust  in  favor  of  his  daughter, 
which  is  irrevocable,  and  die,  the  title  having  passed 
out  of  the  father  in  his  lifetime,  it  cannot  be  enforced  by 

his  legal  representative.    Bumey  adnCr  vs.  Ball,  505 

7.  The  failure  of  an  executor  or  guardian  to  make  re- 
turns is  an  omission  of  duty,  and  therefore  a  breach  of 
trust,  and  throws  on  him  the  burden  of  proving  to  the 
satisfaction  of  the  Court  and  jury  that  he  has  dischai^- 
ed  the  duty  of  his  trust  with  fidelity.  Wellborn  vs. 
Rogers  and  wife,  ....  558 

8.  A  receipt  by  a  legatee  to  the  executor,  who  became 
such  by  intermarriage  with  her  mother,  the  executrix, 
and  with  whom  the  legatee  lived  during  her  minority, 
after  her*  majority,  to  the  time  of  the  giving  of  the  re- 
ceipt, having  great  confidence  in  him,  and  entrusting 
him  with  her  property,  is  no  bar  to  an  examination  in- 
to the  accounts  prior  to  the  receipt.     Id. 

See  Copartners  3.     Injunction  1. 

ADMISSIONS. 
See  Equity,  Pleading  and  Practice,  5. 

AMBIGUITY. 
See  Grant. 

AMENDMENT. 

See  Equity,  Pleading  and  Practice,  3,   14,  15. 
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See  Evidenctj  7. 


APPEALS. 


1.  No  appeal  lies  from  a  rule  absolute  awarded  by  the 
Court,  for  the  foreclosure  of  a  mortgage.  Clifton  vs. 
LivoretaLy  -  -  -  -  -  SI 

2.  The  plaintiff  has,  m  a  proper  case,  the  right  to  enter 
up  judgment,  nunc  pro  tuncy  against  the  surety  on  ap- 
peal    Mayo  vs.  Kersey  J  -  -  -  167 

3.  A  main  issue  in  the  trial  of  which  the  merits  of  the 
principal  cause  depends,  is  not  a  collateral  issue,  and 
the  party  cast  is  entitled  to  an  appeal  on  complying 
with  the  terms  imposed  by  the  statute.  Mason  and 
Dickinson  vs,  Croom^  -  -  -  -     211 

4.  If  a  defendant  appeals  from  a  verdict  rendered  against 
him^and  gives  security,  the  defendant  is  bound  for  the 
whole  and  every  part  of  the  judgment  which  may  be 
recovered  on  the  appeal,  while  the  security  is  bound  for 
that  part  only  which  his  principal  cannot  or  does  not 
pay.     Brown  vs.  Ayer  fy  Bates.  ...  288 

5.  If  the  plaintiff  receive  of  the  defendant  one-half  of 
the  amount  of  the  judgment  in  full  of  his  part  thereof, 
it  is  a  receipt  in  full  of  the  entire  judgment,  as  the  en- 
tire judgment  is  the  part  of  the  defendant.    Id. 

6.  Complainants  in  a  bill  of  interpleader  may  appeal,  if 
their  individual  rights  are  affected  by  the  decree;  and 
that  one  of  the  parties  called  on  by  said  bill  to  litigate 
their  rights  does  not  appeal,  does  not  impair  or  destroy 
the  right  of  appeal  of  the  complainants  in  the  bill  of 
interpleader.     Cooper  et  aL  vs.  Jones  et  al.^     -        -        473 
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APPLICATION  FOR  PARDON. 

See  Illegal  Contracts^  1,  2. 

ARBITRATION  AND  AWARD. 

When  causes  are  referred  to  an  arbitrator  who  is  to  pass 
upon  questions  of  law  and  fact,  and  also  all  the  equities 
involved,  with  the  right  of  any  party  interested  to  ap- 
oppeal  therefrom  to  the  Supreme  Court  on  any  ques- 
tion of  law  or  equity  passed  upon  and  decided,  the 
Court  will  not  reverse  the  judgn>ent  of  the  Court  ma- 
king the  award  its  judgment,  if  the  law  and  equity  up- 
on the  facts  as  found  by  the  arbitrator  are  correctly  ad- 
ministered.    Greene  admW  et  ah  vs.  Rosa  and  wife  ei  al  HIS 

ATTORNEY  AND  CLIENT. 

1.  An  attorney  at  law  has  no  authority  as  such  to  receive 
in  payment  of,  or  as  collateral  security  for  a  debt  pla- 
ced in  his  hands  for  collection,  notes  on  third  persom. 
The  client  may  ratify  the  act,  or  the  authority  may  be 
proven  by  the  usual  course  of  dealings  between  the 
attorney  and  client  Jeter  ^  Forbes  vs.  HavUandj  Bcue 
^Co.y «« 

2.  An  attorney  at  law,  who  is  called  on  to  write  a  bill  of 

« 

sale  for  a  negro,  is  not  prohibited  by  the  statute  from 
giving  evidence  of  a  conversation  between  the  parties 
in  relation  to  the  contract     Corbet  vs.  Oilbert^  454 

See  Evidence^  16.    Illegal  Contracts^  2.    Continuaneej  A. 

BAIL  IN  CRIMINAL  CASE& 

1.  The  Superior  Courts  in  this  State  have  the  same  pow- 
er, in  relation  to  bail  in  criminal  cases,  as  the  Courts  oi 
King's  Bench  in  England.     Corbttt  vs.  The  State.         391 
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2.  The  Court  of  King's  Bench  in  England,  and  the  Su- 
perior Courts  in  this  State,  have  the  power  to  grant  bail 
in  all  bailable  cases,  until  the  accused  i3  in  exeoutioa 
Id. 

BANKS  AND  BANKING. 

1.  When  the  capital  stock  of  an  incorporated  bank  is 
subscribed  and  paid  in,  it  constitutes  a  trust  fund  for 
the  benefit  of  the  stockholders  ;  but  when  notes  are  is- 
sued and  circulated  thereon,  another  and  superior  trust 
arises  and  the  stock  must  be  first  applied  to  the  pay- 
ment of  the  notes  of  the  bank.  Schley  et.  al  vs.  DLv- 
on  et  a/.,  -  -  -  ...   273 

2.*If  the  charter  require  a  certain  amount  of  the  capi- 
tal stock  to  be  paid  in  before  notes  can  be  issued,  but 
the  directors  •nevertheless  proceed  to  issue  notes,  if  the 
the  bank  fail  or  become  insolvent,  the  billholders  and 
creditors  of  the  bank  may  proceed  at  once  against  the 
stockholders  and  directors.     Id. 

3.  If  stockholders  do  an  illegal  act,  or  omit  to  do  what 
the  law  requires,  by  which  the  rights  of  others  are  pre- 

•  judiced,  the  law  declares  such  conduct  fraudulent    Id. 

4.  The  assignees  and  successors  of  stockholders  and 
directors  of  a  bank,  are  not  bound  by  the  fraud  of  their 
assignors  and  predecess.ors,  if  they  become  assignees 
and  successors  without  fraud.     Id. 

5.  Charges  in  a  bill  that  a  small  sum  was  paid  in  money 
for  bank  stock,  and  the  balance  paid  in  notes  for  stock 
notes,  and  that  the  purchasers  became  President  and 
directors  and  reported  to  the  Governor  that  one-fourth 
of  the  capital  stock  was  paid  in,  when''  the  report  was 
known  to  be  untrue,  require  an  answer  and  explana* 
tion.  The.  charges  uncontradicted  warrant  the  strong- 
est conclusions  against  the  parties.    Id. 
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6.  An  assignmeut  by  a  bank  of  its  effects  to  which  the 
creditors  are  not  parties  or  consenting,  cannot  deprive 
them  of  the  right  to  sue  stockholders  and  directors  for 
breach  of  duty.     Id, 

7.  A.  was  indebted,  by  stock  note,  to  the  M.  &  M.  Bank 
of  Columbus.  By  contract  with  B.,  the  stock  was  trans- 
ferred from  A.  to  B.,  and  A's  note  delivered  up  to  him 
by  the  Cashier  of  the  bank,  upon  the  verbal  underta- 
king of  B.  to  pay  the  amount  of  the  subscription  to  the 
bank.  The  bank  subsequently  ratified  this  transaction, 
B.  having  been  elected  a  director  upon  the  faith  of  this 
stock. 

Heldj  That  A.  could  not  be  made  chargeable,  as  a  debt- 
or to  the  bank,  upon  a  liability  incurred  by  the  bank 
some  years  thereafter ;  and  irresponsible  at  all,  it  could 
only  be  in  equity,  for  fraudulently  abstracting  the  as- 
sets of  the  corporation.    Mo  it  vs,  SemintSj        -       -    540 

« 

BANK.  BILLS, 

By  the  fifteenth  section  of  the  Act  of  1832,  ^*to  secure 
the  solvency  of  all  the  banking  institutions  in  this 
State,''  the  paper  discounted  and  held  by  a  bank,  is 
payable  in  the  bills  of  the  bank.     Moise  vs.  Chapman^    249 

BILLS  OF  EXCEPTIONS. 

1.  When  the  judgment  of  the  Court  below  is  not  except- 
ed to  generally,  but  upon  grounds  which  are  specified, 
the  bill  of  exceptions  cannot  be  amended  so  as  to  in- 
clude other  grounds  upon  the  hearing  of  the  cause. 
Ganahlvs.  Shore.  17 

2.  All  judgments  are  presumed  to  be  legal  until  the  con- 
trary  is  shown,  and  the  burden  is  upon  the  plaintiff  ia 
error  to  show  that  the  decision  complained  of  is  erro- 
neous.   And  he  must  embody  in  his  bill  of  exceptions 
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enough  of  the  testimony  to  satisfy  the  Supreme  Court 
that  he  is  entitled  to  the  charges  requested,  not  as  ab- 
stract propositions,  but  as  the  law  of  the  case  upon  the 
facts  proven ;  and  failing  to  do  this  he  must  suffer  the 
consequences.  The  Augusta  and  Savannah  Railroad 
Co.  vs.  McElmurry^  75 

3.  Exceptions  must  be  plainly  and  distinctly  set  forth 
in  the  record,  or  the  Court  cannot  consider  them.  C/^- 
hom  et  al  vs.  Love.  590 

CERTIORARI. 

1.  A  certiorari  may  lie  under  the  Constitution  and  the 
old  law,  although,  not  provided  for  by  any  Act  of  the 
Legislature.   ^Livingston  vs.  Livingston.  -  379 

2.  Certiorari  lies  for  error  committed  in  a  habeas  corpus 
case  before  the  Justices  of  the  Inferior  Court    Id. 

3.  It  is  error  in  the  Court  to  hear  and  determine  a  certi- 
orari, six  months  before  the  Term,  to  which  by  law  it  is 

properly  made  returnable.  Brown  4*  fFright  vs.  Smith 

4*  Leonard.  -  -  -  -  .         418 

CHARGE  OF  THE  COURT. 

1.  It  is  no  error  for  the  Court  to  refuse  to  give  charges 
to  the  jury  as  requested  in  writing,  if  they  are  inappli- 
cable to  the  case.     JVelch  vs.  Butler  et  al.  •  44S 

2.  Request  to  charge,  not  warranted  by  the  evidence  in 

the  cause,  ought  not  to  be  given.     Corbett  vs.  Gilbert.    454 

3.  A  charge  is  erroneous  which  withdraws  from  the 
consideration  of  the  jury,  the  evidence  upon  which  the 
party  against  whom  it  is  given,  relies  for  a  recovery. 
Barney^  adnCr.  vs.  Ball.  ...  505 

4.  The  Court  may  withdraw  a  charge  at  the  instance  of 
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the  party  in  whose  favor  it  is  made.     Harrison  fy  Mc- 
Gehee  vs.  Powell,  -  -  -  -  530 

5.  The  Court  committing  an  error  in  fact  in  his  charge 
to  the  jury,  in  a  matter  calculated  to  mislead  the  jury 
to  the  prejudice  of  one  of  the  parties,  cannot  excuse  an 
error  of  law,  growing  out  of  that  mistake  of  facts. 
Wellborn  vs.  Borers  and  wife.    -  -  ^  fih'^ 

CLERK  OF  SUPERIOR  COURT. 

See  Supreme  Court  Practice^  2, 

COMMISSIONER. 

A  Georgia  Commissioner,  resident  in  another  State,  has 
no  power  to  certify  to  the  official  character  of  a  person 
who  holds  his  office  under  the  authority  of  that  State, 
0*Bannon  vs.  Paremour.  ...  4S9 

.     COaiMON  PROSTITUTE. 

See  Evidence,  15. 

CONDONATION. 


See  Divorce^  2, 


CONTINU.\NCES. 


1.  When  a  prisoner  charged  with  the  crime  of  murder, 
applies  for  a  continuance,  he  must  make  a  strict  and 
special  showing,  and  it  must  appear  that  the  absent 
person  whose  testimony  he  professes  to  want,  is  in  fact 
a  witness  to  some  matter  necessary  to  his  defence,  and 
if  he  knows  «f  this,  from  information  only,  he  ought 
to  submit  the  affidavit  of  his  informant  Thomson  vs. 
The  State,  .....  997 

2.  Public  excitement  not  sufficient  ground  to  entitle  a 
prisoner  accused  of  felony  to  a  continuance,  since  the 
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passage  of  the  Act  of  1856,  in  relation  to  the  empanel- 
ing of  jurors,  id. 

3.  A  question  may  be  asked  a  prisoner,  who  has  made 
a  showing  in  writing  for  a  continuance,  which  is  in- 
tended merely  to  enable  the  Court  to  procure  the  at- 
tendance of  a  person  as  a  witness,  on  account  of  whose 
absence  he  was  proposing  to  continue  the  cause,  id, 

4.  Every  counsel  engaged  in  a  cause  ought  to  be  prepar- 
ed to  conduct  it,  and  the  absence  of  counsel  for  any 
cause,  when  there  is  more  counsel  than  one,  ought  to  be 
seldom  alloweil  as  a  ground  of  continuance.     Cooper 

et  al,  vs,  Jones  et  aL  -  -  -  -         473 

CONTRACTS. 

1.  A  shorter  period  than  that  allowed  by  the  statute  of 
limitations  for  the  institution  of  suits,  by  agreement  of 
the  parties,  violates  no  principle  of  pu]>lic  policy ;  pro- 
vided the  period  fixed  be  not  so  unreasonable  as  to 
raise  |i  presumption  of  imposition  or  undue  advantage 
in  some  way.  Brown  and  wife  vs.  The  Savannah  Mu- 
tual Jjisurafice  Company,  -  -  -  97 

2.  An  agreement  to  settle  a  doubtful  right  constitutes  a 
valid  consideration  to  support  a  contract;  especially  if 
it  be  an  agreement  to  settle  a  family  controversy;  such 
an  agreement  will  not  be  considered  voluntary  and 
without  consideration,  but  will  be  enforced  in  equity 
as  a  fair  family  arrangement,  independent  of  its  being 
a  compromise  of  doubtful  lights.  Watkins  et  aL  vs. 
Watkins  et  al.  -  -  -  -  -    403 

a  When  an  agreement  is  entered  int.-),  upon  sufficient 
consideration  to  sell  real  and  personal  property  and  di- 
vide the  proceeds,  and  the  same  has  been  fully  per- 
formed on  one  side,  the  other  party  will  be  decreed  to 
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execute  it  in  full,  notwithstanding  the  agreement  is  hj 
parol,  and  relates  to  land  as  well  as  negroes.  Id, 

COPARTNERS. 

1.  The  holders  of  a  partnership  note  given  for  a  bill  of 
goods,  renewed  it  with  one  of  the  partners,  extending 
the  day  of  payment,  after  the  dissolution  of  partner- 
ship, and  without  the  knowledge  of  the  other  partner. 

Heldf  That  this  discharged  the  other  partner.  Cham- 
berlain 4*  Bancroft  vs.  Stone.  ...      310 

2.  The  holders  of  a  partnership  note,  after  the  dissolu- 
tion  of  the  partnership,  renewed  the  note  with  one 
partner,  without  the  consent  of  the  other,  extending  the 
day  of  payment,  and  thus  discharged  the  other  part- 
ner. Afterwards,  he,  with  a  knowledge  of  the  facts, 
agreed  to  pay  the  note. 

Heldy  That  he  was  bound,  by  his  promise.  Id. 

3.  A  judgment  against  one  of  two  partners,  may  be  revi- 
ved against  the  executors  of  the  party  against  whom 
the  judgment  was  rendered,  and  the  plaintiff  is  not  driv- 
en to  pursue  his  remedy  against  the  surviving  partner. 
Wrighty  Bull  fy  Co.  vs.  Harris  fy  Sapp.  -  415 

CORPORATIONS. 
See  Railroads,  4.  * 

COVENANT. 

A  covenant  that  runs  with  the  land,  does  so,  by  virtue  of 
being,  as  it  were,  annexed  to  the  land.  Therefore,  if 
the  covenantor  has  no  title  to  the  land,  the  covenant 
cannot  run  with  the  land — Venning,  J.  Martin,  adm^r 
vs.  Gordon.  -----         533 


0 


* 


CREDITORS. 

ft 

See  Marshaling  Securities y  1, 2,  Principal  and  Surety ^  1, 
Trustees  J  1. 

CRIMINAL  LAW. 

1.  An  indictment  is  sufficiently  technical  and  correct  if 
it  state  the  offence  so  plainly  that  it  may  be  easily  un- 
derstood by  the  jury. 

2.  In  an  indictment  for  forcible  entry  and  detainer,  the 
prosecutor  who  was  dispossessed,  or  from  whom  the 
possession  is  detained,  is  a  competent  witness.    Kersh 

vs.  The  State.  ...  .  .  -     191 

3.  On  the  indictment  of  B.  for  the  murder  of  G.  by  stab- 
bing, the  Court  charged,  that  if  there  was  an  attempt  by 
G.  to  commit  a  serious  personal  injury  on  B.,  and  he, 
B.,  in  a  sudden  heat  of  passion,  killed  G,  he  was  guilty 
of  voluntary  manslaughter. 

Held^  That,  serious  personal  injury y  must  be  construed 
to  mean,  an  injury  greater  than  a  provocation  by  mere 
words,  and  less  than  a  felony ;  and,  therefore,  that  the 
charge  was  right    Buchanan  vs.  The  State.        -  282 

4.  The  formation  and  expression  of  an  opinion,  from 
report,%s  to  the  guilt  or  innocence  of  a  prisoner,  does 
not  disqualify  a  person  from  serving  on  his  irial,  as  a 
juror.     Thompson  vs.  The  State.  -  -  297 

5.  The  terms  in  the  statute  "serious  personal  injury  on 
the  person  killing''  means  a  bodily  injury, and  not  a  per- 
sonal affront — or  a  personal  wrong.  Id. 

6.  Where  the  proof  in  favor  of  a  defendant  is  stronger 
and  more  direct  than  the  evidence  against  him,  there  is 
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room  for  a  reasonable  doubt,  at  least,  as  to  his  guilt, 
and  he  ought  not  to  be  convicted.  Reyyiolds  vs.  The 
State,  -  -  -  -  *  -  -      427 

DAMAGES. 

1.  Upon  a  question  of  fraud  in  the  sale  of  land,  the  testi- 
mony should  be  restricted  to  its  value  at  the  time  of 
sale,  and  not  its  present  worth,  in  order  to  fix  the  dam- 
ages.    Gaulding  vs.  Shehee,         -         -         -         -  438 

2.  Upon  a  suit  for  damages  for  a  breach  of  warranty,  the 
amount  of  consideration  money  recited  in  the  deed, 
is  inquirable  into,  and  neither  the  grantee  nor  any  sub- 
sequent conveyancee,in  the  absence  of  fraud,  in  caseof 
eviction,  is  entitled  to  recover  more  than  the  price  ac- 
tually paid  for  the  land,  with  the  interest  thereon. 
Martin,  admW  vs.  Gordon. 533 

See  Evidence.  12.  New  Trial,  15. 

DECEIT. 
See  Pl^adins^,  4. 

DELIVERY. 

1.  To  constitute  a  good  and  valid  gift  of  personal  prop- 
erty, there  must  be  a  delivery,  actual  or  symbolical  or 
a  writing.  The  acts  and  declarations  of  the  donor, #iat 
he  had  given  the  property,  are  admissible  in  evidence. 
Burneyy  adm^r  vs.  Ball.         -         .        .         -         ^         505 

2.  An  admission  that  a  gift  of  a  slave  has  been  cancel- 
led, is  that  from  which  a  jury  is  authorized,  though  not 
bound,  to  infer  a  delivery  ba^^k  of  the  slave.    Sander- 

tin  vs.  Sanderlin.         .--...  583 

See  Deeds  J  1. 
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DEEDS. 

1.  Delivery  is  essential  to  a  deed.      Oliver  and  w\fe  et 

al  vs.  Stone  and  w\fe»        -  -         -  -  -        63 

2.  A  deed  made  by  legatees  to  an  executor  when  under 
age  is  prima  facie  void,but  if  he  show  that  they  had  the 
full  benefit  of  what  it  was  sold  for  at  fair  legal  sale^ 
they  cannot  complain.     Wellborn  vs.  Rogers  and  wife  558. 

DEEDS,  CONSTRUCTION  OF. 

1.  A  deed  of  assignment  for  the  benefit  of  creditors, 
conveying  all  the  property  of  the  debtor,  and  then  set- 
ting forth  specially  certain  slaves  by  value  without  fur- 
ther saying "  all  other  slaves  not  mentioned,"  or  not 
"  remembered,"  or  words  equivalent,  conveys  only  the 
negroes  whose  names  are  mentioned  in  the  deed. 
Roberts  vs.  Boylan. 40 

DEMAND  AND.NOTICE. 

An  order  drawn  by  A.  on  B.  in  favor  of  C,  to  pay  the 
latter  $SS  37-100  in  lumber ^  is  not  such  an  instrument 
as  requires  demand  and  notice,  in  order  to  bind  the 
drawer.    Smith  vs.   Barnes^        -        -        .        .      *  442. 

DILIGENCE, 

See  Railroads,  1,  2,  4.  ' 

DISTRESS  WARRANT. 

1.  A  Justice  of  the  Inferior  Court  has  not  the  right  to 
issue  a  distress  warrant  for  rent,  under  the  Act  of  1811. 
Keaton  vs.  McDonaldy 166 

DIVORCE. 

1.  The  divorce  law  of  1850,  not  being  retroactive,  acts  Of 
cruel  treatment,  done  before  its  passage,  cannot  be 
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grounds  of  divorce  under  the  law.     Buckholfs  vs.  Buck- 
AoUs,  ------       238 

2.  If,  after  an  act  of  cruelty  done  by  the  husband  to 
the  wife,  she  lives  with  him  for  many  years,  and  has 
by  him  numerous  children,  and  would  probably  still 
live  with  him,  but  for  the  interference  of  a  child,  the 
act  is  condoned  by  her.    lb. 

3.  A  total  divorce  will  not  be  granted  on  evidence  cx)n- 
sisting,  exclusively^  in  confessions  of  the  defendant     lb. 

DORMANT  JUDGMENTS. 

A  sale  made  under  dormant  judgment  is  void.  Welch 
t>s.  Butler  e/  oZ,  -  -  -  -         -       445 

DYING  DECLARATIONS. 

1.  Declarations  of  a  person  made  in  extremisy  and  at 
the  point  of  death,  when  he  had  no  hope  of  recovery, 
admissible  as  dying  declarations,  Thompson  vs.  the 
StatCj  -.-.-.      297. 

EJECTMENT. 

1.  A  having  no  title,  sold  to  B.  and  conveyed  with  war- 
ranty. Afterwards,  A.  acquired  the  title.  In  a  suit 
by  B.  for  the  land  against  a  third  person,  heldy  that  on 
A.'s  acquiring  the  title,  a  perfect  equity  vested  in  B. 
which  entitled  him  to  recover  the  land.  Goodso^vs. 
BeachuTUy  -  -  -  -  -  150 

2.  A  bond  for  titles  must  be  proved,  before  it  can  be 
used  in  ejertment  as  evidence  to  show  color  of  title. 

f  itzgerald  vs.  Williams  and  PacCj  -  -  343 

3.  A.  being  in  possession  of  land,  claiming  it  bona  fide 
as  bis  own,  is  informed  by  B.  that  the  lot  belongs  to 
C.     Whereupon,  A.  authorizes   B.  to  buy  the  land  for 
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him  of  C.  This  is  no  attornment  to  C,  especially 
when  it  turns  out  that  C.  was  not  the  owner  of  the  land. 
Watson  vs.  Tindall,  -  -  -  -        494 

4.  A,,  under  a  parol  gift  from  B.,  enters  upon  the  pos- 
session of  a  lot  of  land,  and  some  five  years  thereafter, 
&  executes  to  A.  a  quit  claim  deed  to  the  lot. 

Held,  That  the  title  does  not  relate  back  so  as  (o  consti- 
tute adverse  possession  to  the  extent  of  the  bounda- 
ries in  the  deed,  from  the  time  when  A.  took  posses- 
sion under  the  parol  gift.    Id, 

5.  Where  the  lessor  of  the  plaintiff  in  ejectment  is 
dead  at  the  time  the  action  is  brought,  there  can  be  no 
recovery  upon  his  demise;  where  he  dies  intermediate 
the  bringing  and  trial  of  the  suit,  costs  only  can  be  re- 
coTOTed.     Id. 

6  The  civil  law  will  presume  a  person  to  be  living  at  a 
hundred  years  of  age,  and  the  common  law  does  not 
stop  much  short  of  thil     Id. 

7.  Where  the  plaintiff  in  ejectment  is  examined  as  a 
witness,  and  testifies,  that  inquiry  having  been  institu-  , 
ted  by  his  counsel  as  to  the  death  of  the  grantee  of  the 
land,  he  is  informed  by  him  and  believes  that  he  is 
dead,  and  that  the  action  is  prosecuted  in  the  name 
of  the  grantee,  for  his  benefit  alone,  this  is  evidence  up- 
on which  the  jury  have  a  right  to  find  that  the  grantee 
is  dead;  and  it  is  error  in  the  Court  not  to  instruct 
them  accordingly,  when  requested  to  do  so.     Id. 

See  Estoppel. 

ENGLISH  STATUTES,  NOT  OF  FORCE. 

1.  The  statute  of  32d  Henry  8th  against  maintenance, 

not  m  force  in  this  State.     See.l/orm  vs.  Monroej23d 
Ga.  Bep., p.S2.     Harringvs.  Barwick,  -  -  60 
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EQUITY. 


1.  If  a  party  is  prevented  by  sickness  from  appearing  • 
at  the  proper  Court  to  make  his  defence  at  law,  he  is  en- 
titled to  relief  in  a  Court  of  Equity.     Clifton  vs.  Li- 
vor  et  ^/,  .  -  -  -  -  91 

2.  When  a  defence  is  purely  equitable,  a  party  is  not 
foreclosed  from  asserting  his  right  by  suflfering  judg- 
ment at  law  to  go  against  him.    Id, 

3.  An  allegation  in  a  bill,  thattrustees  for  the  sale  of 
property  will  pursue  their  duty  to  *a  certain  extent,  but 
afterwards  the  bill  alleges,  upon  conjecture,  and  as- 
signs no  fact  or  circumstance  to  warrant  it,  that  they 
will  do  an  act  grossly  wrong,  such  fanciful  allegatioh 

is  insufficient  to  raise  an  equity.     Carter  vs.  Nealj        346 

4.  A  complainant  cannot  have  a^  decree  that  money 
raised  from  the  property  of  a  defendant  shall  be  hand- 
ed to  her  to  pass  over  to  a  creditor  at  whose  instance 
the  money  was  raised,  and  assume  his  place  in  regard 
to  enforcing  a  demand,  already  satisfied,  against  pri- 
vate property  of  stockholders.    IcL 

5.  When  the  bill  itself  shows  upon  its  face  that  the  on- 
ly rights  to  which  the  complainant  is  entitled,  can  be 
just  as  well  provided  for  and  protected  at  law  as  in  equi- 
ty, the  bill  will  no  longer  be  retained.  Koockogegf  vs. 
j^drmnistreUors  of  Ftewellerij  -  -  -        60 

EQUITY— PLEADING  AND  PRACTICE. 

1.  The  widow  of  intestate  claiming  a  part  of  the  pn^ 
erty  under  an  agreement  that  it  should  be  conveyed  in 
trust  for  her,  and  claiming  another  part  of  tbe  piopoity 
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by  riglht  ofranrivorship,  need  not  be  made  a  party  com- 
plainant to  a  bill  filed  by  a  temporary  administrator  to 
preserve  the  assets,  as  no  final  decree  can  be  made  in 
the  premises.    Johnson  et  al.  vs.  Brady,  adnCor.  131 

2.  Motions  to  amend  a  bill  and  to  dissolve  an  injunction 
are  much  in  the  discretion  of  the  Court,  and  unlestthat 
discretion  is  used  against  the  law  and  justice  of  the  case, 
this  Ck)urt  will  not  interfere  with  its  exercise.    Hook 

vs.  Brooks.  -  -  ...  175 

3.  It  is  not  error  for  the  Court  to  allow  an  amendment 
to  be  made  to  a  bill  adding  persons  sm  parties  dafead- 
ant,  who  are  proper  parties,  although  they  may  not  be 
ncssssar^f  paxtiea.    Id. 

4.  If  from  the  bill  and  answer,  there  is  a  prima  facie 
equity  in  fistvor  of  the  complainant,  it  is  not  error  in  the 
Court  to  postpone  an  argument  to  dissolve  an  injunc- 
tion, after  additional  parties  are  added,  until  the  an« 
ewers  of  the  new  parties  are  in,  and  more  especially,  if 
from  the  circumstances  disclosed  in  the  bill  and  an- 
swer, it  is  a  proper  case  for  a  hearing  before  a  special 
jury.    Id. 

5.  The  mere  failure  of  a  defendant  to  answer  an  allega- 
tion in  the  bill,  does  not  amount  to  an  admission  of  the 
allegation  and  make  it  evidence  against  him.    Keaton 
vs.McGuirCyadm^r.  -*  -  -  -         217 

6.  The  complainant  cannot  avail  himself  of  matter  not 
contained  in  the  bill,  or  in  the  answer,  although  it  may 

be  contained  in  the  evidence.    Id 

* 

7.  One  creditor  may  sue  in  equity  in  behalf  of  himself 

and  others  standing  in  the  same  relatien  to  the  subject 

of  the  suit.    Schley  ei  al  vs.  Dixon  et  aL  -  273 

S.  Wliea  a  party  has  to  go  into  equity  to  enforce  a  judg- 

VOL.  XXIV.- 
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mcnt  obtained  by  him  at  law,  rhat  judgment  must  be 
presumed  lo  have  been  ngularly  obti-ined  upon  due 
proof  of  every  allegation  to  eniiile  the  plainiifl'io  recoi- 
er     IdL 

9,  Tbe  maxim  "  actio  personalis  moriiur  cum  persona j^ 
does  uoi  apply  to  cases  of  which  Courts  of  Equity  hare 
cdgnizance.    Id. 

Ml  CharjT^  estabh'shing  a  plaiB  liability  of  pairtieeMtd 
mast  be  answered.    IcL 

11.  A  complaiMitt  may  move  to  dismias  his  bill,  wkh 
;  «Mt«^  as  a  matterof  course^atany  time  before  adeer^; 
•ml  file  a  new  hill  for  t  he  same  objed  at  any  aubacquiBiit 
lima      Cook  vs.  Walker.  -  -  •  331 

IS.  It  18  too  late  to  move  to  dismiss  a  bill  in  equity,  seve- 
ral tenns  after  it  was  filed,  on  tbe  ground  ibat  a  sum 
of  money,  admitted  to  be  due  by  complainants,  has  ODt 
been  deposited  in  Court.  The  Court  below  ought  to  ba 
pnoved  to  compel  them  to  bring  it  in.  Cooper  etoLwL 
JoffitM  ei  al*  -  -  -  -  -  473 

13.  When  a  bill  of  interpleader  is  filed  by  trustees  to  ob- 
tain the  directions  of  a  (*ourt  of  Chancery,  and  a  prop- 
er case  is  made,  it  is  too  late  for  defendants*  aiter  bug 
afquieseence,  to  move  to  dismiss  it,  on  the giouod  that 
it  was  filed  too  late.    Id. 


14.  Any  amendment  of  a  bill,  however  trivial  andonii 
portant,  authorizes  a  defendant,  though  not  requixed 
to  answer,  to  put  in  an  answer,  making  an  entirely  new 
defence,  and  even  contradicting  his  former.  Bumty^ 
adnCr^  vs.  BalL  ....  505 

15.  Under  the  Act  of  1853,  a  bill  or  answer  may  be 
•mended,  at  any  stage  of  the  proceediirj,  in  matter  itf 
Ibrm  or  substance)  and  th^s  isthe  right  of  tbe  pany-^ 
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llie  Conrt  prescribing  the  trrnis  npon  which  it  shall  be 
exorcist  d.     The  terms,  however,  must  be  such  as  not  to 
araomit  to  a  negation  of  the  right.    Id, 

16.  Whether  an  answer  in  equity  be  contradictory  and 
irrecoiicilahlf*,  is  a  q'lestion  of  fact  to  be  determined  hy 
the  jnry.  The  effect  of  such  an  answer  is  a  question  of 
law,  to  be  decided  by  the  Conrt,  and  stands  upon  the 
flame  footing  as  the  testimony  of  a  witness  wbocontrfr> 
diets  himself.    Id. 

17,  The  answer  of  a  defendant,  not  a  party  to  the  f^ 
to  be  tried,  is  not  evidence  in  the  cause.     fVeHbom 

Ragen  and  wife.  ....        559 


18.  A  bill  cf>ntained  a  statement  that  H.  S  died  "seized** 

of  a  certain  slave.     The  answer  said  that  H  S.  and  J. 

S.  called  on  the  defendant  to  bear  witness  tliat  H.  SL 

hcM  the  slave  as  a  loan. 
flicV,  That  this  vrns  responsive.    Sanderlin  vs.  Sander* 

tfii.  •-•---  683 

It.  To  enable  the  Court  to  determine  whether  sayinga 
of  a  person,  proposed  to  be  given  in  evidence,  were  pro* 
perly  admitted,  the  sayings  must  be  set  out  in  the  re- 
<*ord,  and  the  same  in  respect  to  the  parts  of  bill  or  an- 
swer proposed  to  be  read.     Cleghorn  ei  al  vs.  Love,    *    690 

to.  Decretal  verdict  sufficiently  certain  when  the  Court 
can  execute  it.    Id. 


^   Se^^ffppealsy  6. 


ESTATES  TAIL. 


Jones  vs.  Jcneli,  in  7  Oa.  Rep.  76,  recognized  and  follow- 
ed.   Jennings  vs.  Purktr.,  -  -         •  •  691 
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ESTOPPEL. 

1.  B.  had  the  title  to  a  lot  of  land.  The  interest  of  G.  in 
the  lot  was  levied  on.  Ai  the  sale  B.  gave  notice  of 
l^is  title,  but  was  a  bidder  for  the  lot,  which  was  knock- 

'  ed  oS  to  a  third  person. 

Heldf  That  B.  was  not  estopped  from  asserting  his  title 
to  the  lot  against  the  latter.     Ooodson  vs.  Beaekum.      [  150 

EVIDiJNCE. 

1.  Books  of  account,  in  all  occupations  which  require 
fheni  to  be  kept,  are  admissible  in  evidence  to  prov^  ^ 
the  usuat  subjects  of  book  charges  in  such  business.' 
^      Ganahl  vs.  Shore.  "         -  -  -  -      *  M7 

«.  The  tendency  of  the  judicial  as  well  as  the  legislative  ■ 
mind,  i$  to  widen  the  rules  for  the  admissibility  of  evi- 
dence. Id. 

3.  A  party  cannot  claim  titles  toproperty  on  account  of  • 
('    .  his  marriage,  because  he  had  'heard  that  the  father  of 

the  wife  had  admitted  that  the'  property  belonged  to 
lier.  The  statement  must  have  been  made  to  indilc6 
the  marriage.    Morgan  vs.  Jones  and  wife.  -         155 

4.  .If  there  be  written  evidence  of  title  it  sliould  be  pro- 
c  ijlucedj  if  lost  or  destroyed  its  contents  maybe  proved.  Id.. 

5..  Th«  sayings  of  one  who  is  not  a  party  to  the  <;il3e^^ 
or  in  privity  with  a  party,  are  not  admissible  as  evi-^ 
dtsnce  against  either  party.    Bailey  vs.  Wood  4*  Co,        164 

* 

6.  That  a  witness  is  interested  will  not  be  presumed ;  it  * 
must  be  proved.    Richardson^  trustee^  vs.  Hoge.  205 

7.  The  sayings  of  an  agent  are  not  admissible  against 
his  principal,  except  as  they  form  a  jiart  of  the  tratisae-  * 
tion,  or  res  gestse.    Mason  ^  Dickinson  iif,  Cro'oin.  •  ''gll 


•. 
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8.  When  tb^re  is  an  irreoosicilable  aonflict  in  the  testi- 
mony ofwitnesses  of  equal  character  and  respectability, 
superior  credit  is  to  be  giyen  to  these  who  have  the 
best  opportunity  of  knowing  the  £ictSL  Jttei^  ^  Forbes 
vs.  Haviiandj  Keese  fy  Co.  -  -  -  ftSd 


9.  In  such  caseSy  if  one  or  two  witnesses  had  an  interest 
in  noting  and  remembenng  the  facts,  and  the  other  had 
no  such  interest,  the  witness  is  most  likely  to  remember 
whose  interest  it  is  io  remember.    Id. 

10. .  A.  proposition  to  settle  a  debt  made  by  defendant 
in  attachment  for  a  debt  not  due,  before  the  levy,  in  an 
action  for  maliciously  suing  out  an  attachment,  may 
be  received  in  evidence.  McLaren  vs.  Birdsong  fy 
Sledge.  -  -  -  -  -  265  • 

1 1.  Parol  evidence  of  an  order  for  sale  of  perishable 
goods  attached^  admissible  when  the  office  of  the  clerk 
of  the  Court  to  which  the  attachment  was  returnable  is 
searched  and  it  cannot  be  found  on  record  or  of  file. 
M  . 

13.  Evidence  of  the  value  of  a  stock  of  goods  in  the  fall 
before  an  attachment  was  levied — the  levy  being  in 
May,  IS  not  receivable  as  evidence,  or  as  a  criterion  of 
value  at  that  time.    Id. 

13.  A  witness  saying  that  he  is  interested,  does  not  dis- 
qualify him,  w^ien.t)^  Seuots  show  that  he  is  not    Sial-    , 
lings  vs.  Carson  tl.  oL  -423 

14.  Declarations  that  a'person  is  solvent,  have  reference 
to  the  time  when  the  declaratfon  is  mada  Corbetl  vs. 
Gilbert.  454 

15. ',  A  woman  cannot  be  impeached  as  a  witness  by  proof 
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that  she  is  a  common  prostitute.    Snrithwick  et,  aL  vs» 
Evans  ExW.  461 

16.  An  attorney  employed  in  a  cause,  may,  when  it  is 
relevant,  be  examined  as  to  the  amount  of  his  fee,  ami 
the  terms  on  which  it  is  to  be  paid.    Id. 

17.  The  exemplified  copy  of  a  deed  recorded  in  1836, 
but  without  proof  of  its  execnlion — the  grantor  signing 
bis  name  by  his  mark — is  not  admissible  in  evidence, 
especially  when  it  does  not  satisfactorily  appear   that 

the  original  ever  existed.     Watson  V8.  TindalL  494 

18.  A  witness  cannot  give  his  opinion  or  belief  by  as- 
signing his  reasons  therefor,  in  cases  where  the  opin- 
ion or  belief  is  not  admissible  in  evidence  without 
such  reasons.     Parker  eL  aL  vs.   Chambers.  SIS 

19.  Habits  of  business  of  a  man  not  admissible  to  prove, 
from  his  conduct,  whether  the  sending;  of  a  slave  with 
a  married  daughter  was  a  gift  or  a  loan:  in  this  particu- 
lar ca^e,  there  being  no  evidence  of  other  similar  acts 
to  other  children.    Id. 

50.  A  witness  who  testified  to  facts  which  took  place 
when  she  was  very  young,  after  a  lapse  of  fifty-four 
years,  ought  to  be  very  consistent,  to  entitle  her  evi- 
dence to  full  credence.    Id. 

51.  A  will  is  admissible  in  evidence  when  bofh  parCte 

claim  under  the  testator.    Id. 

* 
• 

82.  One  of  two  defendants,  against  whom  a  verdict  has 
b^en  rendered,  appeals,  the  other  does  not,  the  defendant 
not  appealing,  being  no  party  to  the  issue  to  be  tried  on 
appeal,  is  a  competent  witness.  fFellbom  vs.  Sogers 
and  wife.  *  5i8* 
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53.  When  the  sworn  answer  of  the  defendant^  ofiered  as 
a  witaess,  hasbeea  reaJ  t)  the  CjuI,  it  was  notnecej- 
sary  for  the  party  offering  the  witness,  to  slate  what  he 
expected  to  prove  by  him.    Id. 

54.  A  slave  passed  from  the  father  to  the  son,  on  the 
marriage  of  the  son;  the  question  was,  whether  theslave 
80  passed  as  a  gift,  or  :.s  a  loan,  i  he  father  had  said^ 
a  month  before  the  marriage,  that  he  intended  to  give 
the  son  the  slave. 

Seldj  that  evidence  of  this  saying  was  admissible  against 
the  father.    Sanderlinvs,Sanderlifu  185 

55.  It  is  not  proper  that  a  question  to  a  witness  should 

assume  that  he  has  made  a  statement  which,  he  says^ 
he  has  not  made.     Id.  \ 

56.  The  sale  of  property  of  the  same  defendant  is  no  ev- 
idence to  prove  the  value  of  property  of  the  same  kind 
sold  a  month  afterwards.     Cleghom  cL  al,  vs.  Love.        5M 

• 

C7.  When  three  persons  call  another  aside  to  speak  to 
him,  what  one  says  in  the  presence  and  hearing  of  the 
others,  is  evidence  against  all.    Id. 

See  Mtomey  and  Client  2.  Equity  Pleading  and  Prac- 
iicef  16,  17,  18,  19.  Grant.  Husband  and  fVife^  5. 
Interrogatories  passim.  Malicious  Prosecution  1,  fL 
Wills  4.  Administrators  and  Executors  3. 

NEWLY  DISCOVERD. 


SeaJVeto  Triai^u^  IS. 

EVIDENCE,  SECONDARY. 

1,  The  affidavit  of  a  party  to  a  cause,  that  an  original 
paper,  of  which  he  bad  the  proper  custody,  was  in  his 


696  INDEX, 

possession,  that  it  had  disappeared  without  his  oonsent, 

and  was  seen  in  the  possession  of  the  counsel  of  the  op- 
posite party,  is  sufficient  proof  to  admit  secondary  evi- 
dence.   Morganvs.  Jones  and  Wife,  -  -         155 

8.  Upon  the  proof  of  the  same  the  counsel  for  defendant 
in  error  ought  to  have  been  compelled  to  answer  on  the 
motion  of  plaintiffs  counsel,  if  he  had  the  deed  in 
Court^  and  to  produce  it  if  he  had.    IcL 

3.  A  party  must  always  make  the  usual  preliminary  proof 
for  the  admission  of  secondary  evidence,  or  that  kind 

of  evidence  will  not  be  admitted.    Id. 

* 

See  Dying  Declarations. 

* 

EXCEPTIONS. 

See  New  Trials  1.    Practice  in  Superior  Court ^A^ 

EXECUTIONS.      . 

Where  a  Justices'  Court  execution  issued  in  Twig^ 
county,  and  was  levied  on  land  in  Early  county,  and 
there  was  an  entry  by  a  constable,  of  ^  no  personal  pro- 
perty to  be  found,''  before  the  fi.  fa.  was  backed  by  the 
Justice  of  the  Peace  in  Early  county,  and  the  levy  in 
Early  was  made  by  a  different  constable  from  the  one 
who  made  the  first  return,  it  will  be  presumed  that  the 
first  entry  was  by  k  constable  of  Twiggs  county,  where 
the  defendant  resided,  and  where  the  judgment  was  ob- 
tained.    Hollingsworth  vs.  Dickey.  434 

A  transfer  of  a  fi./(k  prior  to  the  Act  of  1829,  is  bo  salb- 
faction  of  the  debt    Id. 

EXECUTOR,  DE  SON  TORT. 
A  donee  of  property  from  a  person  just  before  his  death. 
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taking  or  ceUming  poflwastion  of  the  propevtiTf  tlia  de- 
ceased haring  died  at  her  beuse,  becomes  executor  de 
son  tori,  if  there  are  creditors.    Gleaion  vs.  Lewis  4* 

FRAUDS. 

1.  The  indebtedness  of  a  party  making  honafidt  a  deed 
of  trust,  and  who  makes  no  provision  for  the  payment 
of  prior  debts,  is  not  fraud.     Carter  vs.  NeaL  346 

^  A  party  making  a  positive  assertion  of  the  solvency  of 
the  maker  of  a  note,  in  order  to  enable  hini  to  pass  it 
Off  in  a  trade,  when  from  circumstances  he  is  presumed 
to  know  his  condition,  and  he  knows  that  the  party 
with  whom  be  is  trading  supposes  him  to  be  acquainted 
with  it,  is  liable,  if  the  maker  be  insolvent  at  the  time. 
Corbett  vs.  Oilbert.  454 

See  Administrators  and  Executors j  4. 

FRAUDULENT  ASSIGNMENTS. 

S.,  a  debtor,  in  failing  circumstances,  was  indebted  to  W.- 
f  1,350 ;  and  to  secure  the  payment  ^sold,  transferred 
and  assigned^^  notes  and  accountsamounting  to  92,800. 
The  original  iadebtedness  from  S.  to  W.  was  not  extin- 
guished by  his  assignment 
Held,  that  the  transaction  being  neither  a  sale  or  a  mort- 
.  gage,  but  a  partial  aesigament,  was  obnoxious  to  the 
prohibition  in  the  Act  of  1818,  and  void.  Watkins  vs. 
Jenks  4r  Ogdm.  431 

FRAUDS,   STATUTES  OF. 

« 

Where  the  time  when  the  contract  is  to  be  performed 
depends  on  some  contingency,  it  is  within  the  4th  sec- 
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tion  of  th(t  statute  of  frauds,  provided  the  coBtiogAiiciy* 
cannot  happen  witliiiuhe  year;  but  if  it  may  happen^ 
it  is  not  within  the  statute,  whether  it  actually  do  hap- 
pen or  not .  Bumtyy  Adndnvdraior^  vs  Bail, 

GARNISHMENT. 

HoskinSy  Huskill  &  Co.  sued  ont  a  garnishment  arainst 
Cothran  &  Sloan.  Thi*  Planters  Bank  of  Savan- 
nah sued  out  a  garnishnu^nt  against  Sloan  only. 
The  phnntifTd  in  both  cases  were  in  pursuit  of  the  same 
debt,  that  was  due  from  Cothran  &  Sloan,  and 
not  from  Sloan  sep'jratelj.     Cjtliran  was  living. 

Heldy  that  the  debt  was  atlaghed  by  the  garnishment  of 
HoskinSy  Huskill  &  Co.,  to  the  exclusion  of  ifte  garnish- 
ment of  the  Bank.    Hoskins,  Huskill  St  Co.  va^John- 
son  fy  Garret.  625 

GIFT. 
See  Delivery,  1,  2.   Ejectment^  4. 

GRANTS. 

A  grant  was  issued  to  Alfred  Brown.  There  was  no 
such  person.  Held,  that  this  made  a  cnseoflateni  am- 
biguity, and  that  ctHunde  evidence  was  admissibte  ta 
show  who  was  the  person  meant  Bawen  ei.oLnt. 
Slaughter  4*  Brown. 

GUARDIAN  AND  WARD. 

An  exemplification  of  the  proceedings  of  a  Omrt  «f 
Ordinary,  in  appointing  a  guardian  and  ordering  the 
sale  of  the  ward's  land,  did  not  show  lipon  its  faceanj 
thing  to  give  the  Court  jurisdiction,  yet,  Hetdy  that  as. 
the  Court  of  Ordinary  is  a  Court  of  general  jurisdictiott. 
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it  was  to  be  preromed,  that  soeiethiDjr  existed  bf 
which  the  Cmirt  got  jiirisdictioD,  and,  therefore,  that 
the  exeniplificBCioD  wus  admissible  asevid«;nce  of  such 
appoititmeot  and  order.    Bush  va.  lAndweg.  MS^ 

HABEAS  CORPUS. 

In  habeas  corpus  casen  before  the  Justices  of  the  Inferior 
Court,  the  Court  does  dot  expire  with  the  delivery  of 
the  judgment,  but  remains  in  existence,  and  subject  to 
certiorari.    Liuingston  vs,  Livingstoru  379 

8ce  certiorari  a. 

8ee  Possessory  Warrant. 

HUSBAND  AND  WIFE. 

1.  In  a  marriage  settlement,  the  property  was  settled  in 
trust  among  other  things  to  and  for  the  joint  use  of 
the  wife  and  husband  "during  their  joint  lives,  but  not 
to  be  subject  in  any  way  or  manner,  to  the  debts  con- 
tracts or  engagements"  of  the  husband. 

Heidj  1.  That  the  joint  estate  thus  created,  did  not  by 
the  marriage  pa5?t  to  the  husband,  but  remained  the 
wife'a    'Kcmpton  et  at.,  vs.  Hollowellfy  Co.,  •        52 

f.  ThatJher  power  over  the  estate  was  so  restricted,  thai 
she  could  not  by  endorsing  her  husband^s  debts  subjecl 
Che  estate  to  those  debts.     Id. 

S.  If  the  interest  of  the  husband  is  such,  under  a  mar- 
riage settlement,  that  it  cannot  be  seized  and  sold  at 
law  to  satisfy  debts  against  him  without  prejudice  to 
the  interests  of  other  |>arfies  who  take  under  the  settle*^ 
ment  th^re  is  a  ease  for  equity.    Id. 


4    t 
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4.  When  a  deed  or  will  set^s  property  on  ajhifieeavert 
to  her  •eparate  use  and  in  no  wise  to  be  subject  to  the 
debts  or  contracts  of  her  husband^  the  wife  cannot  dis- 
pose of  the  property  for  that  purpose  or  audiorize  her 
husband  to  do  it    Hicks  trustee  vs.  Johnston^         -      194 

5.  Where  the  husband  ha^  been  examined  in  a  case,  the 
wife  is  not  admissible  to  discredit  him,  by  proving  &cts, 
a  knowledge  of  which  she  acquired  by  reason  of  the 
marriage  relation. — Benning  J.  hesitating.  Keaton  vs. 
MeGuirtj  adm^r.j  -  -  -  --217 

6.  Trust  for  payment  of  husband's  debts,  surplus  to 
wife ;  the  surplus,  if  decreed  to  husband,*  should  be  in 
trust  for  the  wife,  but  the  wife  ought  to  be  a  party. 
McDonald.     Cleghorn  et  al.  vs  Love,         -  -       590 

7.  An  insolvent  debtor  was  entitled,  in  right  of  his  wife, 
to  a  share  in  her  father's  estate,  the  share  being  in  the 
hands  of  the  executor  of  that  estate ;  it  was  agreed  be- 
tween him  and  his  wife,  and  the  executor,  that  the 
share  should  be  paid  over  to  her  as  her  separate  pro- 
perty, to  be  placed  by  her  in  the  hands  of  a  trustee. 
This  agreement  was  executed. 

Heldy  That  if  the  share  was  not  more  than  enough  for 
a  suitable  provision  for  the  wife,  this  arrangement  was 
valid,  and  the  fund  was  not  subject  to  the  husband's 
debts.  Lumpkin  and  Bbnnino,  J.  J.  Hubbard  vs. 
Price  Sf  Jennings^  .  -  -  -        -  631 

See  •ddministrators  and  Executors,  a  * 

ILLEGAL  CO^TRACTa 

1.  In  an  application  to  the  Legislature  for  a  pardon,  it  is 
not  unlawful  to  use  before  the  L^islature  an  autbenti- 


.1 
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cated  copy  of  the  evidence  taken  down  pn  the  trial  of 
the  eoQvict    Bird  tm.  Breedlope.  -  -     •       68S 

2.  Tbe  buai&eas  of  attending  to  applications  for  pardon^ 
is  not  restricted  to  attorneys  at  law.  JcL 

INDICTMENT. 

If  an  indictment  for  burglary  neglects  to  specify  the  fel- 
ony which  the  defendant  intended  to  commit,  tbe  defect 

is  fatal.     The  State  vs.  Lockhart.  -  -  420 

• 

See  Criminal  LaWy  1. 

INJUNCTION. 

1.  A  temporary  administrator,  finding  the  assets  of  the 
estate  of  his  intestate  involved  with  other  estates,  and 
likely  to  be  seized  and  sold,  and  the  proceeds  applied 
contrary  to  law,  ought  to  ask  an  injunction  until  the 
affairs  of  the  estate  can  be  investigated,  and  conflicting 
claims  adjusted.    Johnson  et  al.  vs,  Brady,  adm^r.         131 

2.  Injunction  dissolved  on  the  denial  of  the  equity 
charged  in  the  bill,  the  affidavits  in  support  of  the  equi- 
ty not  being  sufficient  to  overcome  the  denials  of  the 
answers.    Reidet  al  vs.  Mayor  and  Cotmcil  of  City  of 
Macon.  ......  205 

3.  M.  bought  of  N.  a  tract  of  land,  and  took  a  bond  for 
titles,  conditioned  as  follows :  **  The  above  bound  N. 
holds  a  Sheriff's  deed  to  said  land  which  was  sold  un- 
der execution,  and  the  said  N.  being  apprehensive  that 
a  claim  may  shortly  be  set  up  by  some  person  to  said 
land,  ftgrees  that  if  he  establishes  his  title  when  said 
apprehended  claim  is  made,  that  he  will  then  make  to 
said  M.  good  and  lawful  titles,  and  that  if  he  fails  to  es- 
tablish his  title,  and  the  land  should  be  claimed  and 
held  by  suit  at  law,  by  another,  before  the  notes  for  the 
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purchase  money  beooipe  du.e,  thea  be  shall  give  ap 
said  notes,  and  ifsaid  apprehended  riaim  should  be  os* 
tablishrd  alter  said  notes  have  been  paid,  theoN.  ahaU 
pay  hark  to  M.  the  amonnt  so  paid,  and  interest;  and 
if  suit  for  said  land  is  brought  against  M.,  N.  binds 
himself  to  pay  cost  and  expenses."  More  than  twenty 
years  elapsed  after  the  date  of  this  bond,  and  the  pur- 
chase m§ney  never  having  been  paid,  and  titles  never 
haviig  been  executed  by  N.,  he  brings  ejectment 
againyt  the  assignee  of  M.  for  the  land. 

HtU^  That  upon  the  payment  of  the  purchase  OMoey 
and  interest  by  M.'s  assignee,  he  was  entitled  to  hold 
Che  land  against  N.  and  that  his  rights  under  the  bond 
were  not  atiected  by  the  statute  of  limitations,  or  lapse 
of  lime;  and  that  he  was  entitled  to  an  injunction. 
Brown  vs.  Newsom.  ....        401 

4.  When  the  answer  is  indefinite  and  unsatisfactory,  the 
injunction  will  not  be  dissolved  ;  especially  when  it 
sets  up  matter  in  discharge  of  the  defendant's  liability. 
TAotnas  vs,  Horn,  adnir.  •     .       .  .  48I 

HL  A  denial  of  the  allegations  of  a  bill,  if  the  denial. bf 
founded  merely  on  information  and  belief^  will  not  jus* 
tify  the  dissolution  of  the  injunction,  especially  whan 
thecafc  is  one  in  which  irremediable  loss  might  result 
from  the  dissolution.    Uolmts  vi.  Qeorge  et  nL  631 

INSOLVENCY. 

The  return  o( nulla  bona  on  an  execution  against  a  debt- 
or, is  not  the  highest  evidence  of  his  insolvency.  His 
dtFchar^e  under  the  insolvent  debtcMr's^act  is  higher  and 
better  evidence  of  that  fact     Corbett  tu;  OUberU  454 

Hmband  and  Wife. 
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INTERKOGATORIES. 

1.  The  party  who  took  iMii  thn  eonimis.tiou  to  examine 
a  witness  wns  in  the  iM'Xt  room  lo  that  Id  which  the 
Cbmmissiotiers  w«*re  execiniiig  the  corDmi5isiony  and 
vras  so  known  lo  bo,  hy  ihe  witness.  The  door 
between  the  two  rooms  was  open  : 

HM,  That  this  virinied  the  execiaiun  of  ths  commis- 
sion.   Maihis  et  uL  vs.  Colbert^  -  -  384 

flL  The  answers  lo  interrogaiories  were  headed  with  a 
case  ditfereni  frora  that  Mab*d  in  the  qursiions  and 
commissioiiy  bnf  riiere  appeared  enough  to  show  that 
Che  answers,  were  really  intended  for  this  latter  case: 

Bdd^  That  they  might  be  read  in  the  latter  case.    Id. 

* 

9.  A  witness  may  be  t  wire  examined  by  the  same  party, 
by  commission,  in  the  same  case.  Parker  ei  aL  vs. 
Chambers^  ....  51S 

INSURANCE. 

A  valid  legal  objerlion  to  the  pnyment  of  a  loss  on  a  po* 
licy  of  Insurance,  is  not  a  waiver  of  all  other  ohjertiotis, 
if  the  plaintiff  go  into  eqiiiiy,to  avdid  the  effect  of  that 
objrciion  at  law.     Rrcwn  and  wife  vs.  The  Savannah 

Mutual  Insurance  Company^  -  -  -         97 

JUDGMENTS. 

t.  A  judgment,  thongh  it  may  be  erroneous,  is  not  void, 
if  the  Court  had  jurisdiction  of  the  case  and  the  par- 
tie*?.  Therefore, it  will,  whilst  it  stands  unvacated,  be 
n  bar  to  another  proceeding  for  the  same  matter. 
Cruicl\field  vs.  The  State,  -  -  -        -   SS5 


* 
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2.  A  judgment  reversing  another  being  itself  reversed, 
the  first  judgment  is  reinstated,  and  will  be  considered 
final,  after  the  lapse  of  ten  years,  notwithstanding  at 
the  instance  of  the  defendant,  it  is  remanded  for  for- 
ther  proceedings,  none  having  been  instituted  within 
that  time.    Bagan  (zssignee  vs.  Cuyler  administratar^    397 

3.  Where  the  Court,  either  foreign  or  domestic,  has  ju- 
risdiction over  the  subject  matter  of  the  action,  and  of 
the  person  of  the  defendant,  and  the  defendant  is  serv- 
ed and  appears  by  counsel  and  pleads  to  the  merits  of 
the  suit,  the  judgment  will  not  be  set  aside  because  the 
verdict  upon  which  it  is  rendered  is  contrary  to  evi- 
dence.   IcL 


4.  Courts  will  not  allow  judgments  to  be  amended  by 
parol  proof,  particularly  if  the  judgment  has  been  satis- 
fied, and  much  time  has  intervened  since  it  was  ren- 
dered.   Pitman  vs.  Lowe.  429 

« 

5.  A  judgment  obtained  in  this  State  prior  to  Decem- 
ber, 1822,  need  not  be  renewed.  HolUngsworth  vs. 
Dickey.  434 

€.  The  entry  of  an  officer  cannot  revive  a  void  judgment 
It  can  be  revived  through  a  Court  only  upon  notice  to 
the  opposite  party,  and  then  takes  efiiect  from  the  date 
of  the  last  judgment  fFekh  vs.  Butler  et  of.  445 


See  Bute  against  Sherry 


JURORS. 


A  juror  who  states  in  Court  to  the  presiding  Judge,  that 
he  is  afraid  he  cannot  do  one  of  the  parties  justice,  and 
the  party  proposes  to  swear  him,  but  the  Court  decides 
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him  to  be  competent  without,  is  an  incompetent  juror. 
McLaren  vs.  Birdsong  et,  al  265 

See  Criminal  IjOW,  4.     New  Trial,  6. 

JURIES,  POWERS  OF. 

The  jury  is  the  Judge  of  the  law,  as  well  as  of  the  fact 
Bexkino  J.,  DISSENTING.  Doumtng  Executor  vs.  Bain 
et.al.  •  372 

See  New  Trials  3. 


JURY,  BOARD  AND  LODGING  OP. 

The  county  is  not  liable  to  pay  for  food  and  lodging  fur- 
nished to  a  jury,  although  ordered  by  the  Court  that  the 
county  be  charged  with  it.  Justices  of  the  Inferior  Court 
vs.  The  State,  ex  reL  -  -  -  -  82 

JURISDICTION. 

The  will  of  the  testator  having  been  proven  in  Georgia, 
aud  letters  testamentary  issued  in  this  State,  where 
the  testator  died,  and  the  executor  and  legatees  lived  at 
the  time,  and  the  property  being  all  situated  here,  the 
Courts  of  this  State  will  not  surrender  their  jurisdiction 
over  the  person  of  the  trustee,  and  remit  the  cesiui  ^ut 
trusts  to  a  foreign  power,  notwithstanding  the  volunta- 
ry removal  of  the  trustee  thither.  McGehee  vs.  Polk  et  uL  406 

See  Distress  JFarrant. 

See  Judgment^  3. 

JUSTICES  OF  INFERIOR  COURT. 

See  Distress  Warrant. 
vou  XXIV. — 45 
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LEGACY,  LAPSED. 

1.  A  party  claiming  a  legacy  as  lapsed  to  Ihc  heir-at-law, 
on  the  ground  that  the  legatee  named  in  the  will  has 
had  no  existence,  must  make  clear  and  satisfactory 
proof  of  the  allegation,  to  entitle  himself  to  it  Sikox 
and  wife  vs.  Nelson  et  aly  ex^ors.  -  -     *         84 

* 

2.  A  legacy  lapsed  does  not  fall  into  the  residuum, 
where  it  is  manifest,  from  the  will,  that  the  testator  did 
not  intend  that  the  residuary  legatees  sh6ald  take  any 
part  of  it.     Id. 

3.  When  residuary  legatees  are  not,  from  the  construc- 
tion placed  upon  the  will,  interested  in  the  question  of 
lapse,  they  are  not  necessary  parties  to  the  bill    Id. 

LICENSE. 

l:  A  verbal  license  to  erect  a  dam  and  fish  traps,  is  not 
a  license  to  renew  the  dam  and  traps  as  often  as  they 
may  be  swept  away  by  the  water.     Wingard  vs.  Tift.    179 

4 

2.  At  least,  such  a  license,  after  the  dam  and  traps  have 
been  swept  away,  is  revocable  at  any  time,  before"  they 
are  renewed.    Id. 

LIMITATIONS,  STATUTES  OP. 

1.  Although  a  trustee  disavows  the  tnist,  yet  if  he  has 
an  undue  influence  over  the  ^f^/tii  que  trusty  the  statute 

of  limitations  does  not  begin  to  run  in  his  favor,  until 
the  cessation  of  that  influence.  Keaton  vs.  McGuirej 
adm^or.  -----  217 

2.  Statutes  of  limitation  obtain  in  a  Court  of  Equity ; 
and,  to  the  extent  to  which  they  obtain  there,  they 
bindX\iQ  Court.     Id 

a  If  the  fraud  be  committed  on  difeme  sole^  and  is  not 
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discovered  until  after  marriage,  the  saving  in  the  stat- 
ute of  hmitations  protects  her  during  coverture.  fVell- 
bom  vs.  Rogers  and  wife.  -  .  -  558 

4.  If  the  trust  be  terminated,  but  the  trustee  continues 
to  manage  the  property,  and  maintains  his  influence 
over  the  cestui  que  trust,  so  as  to  stifle  enquiry,  the 
statute  will  not  commence  running  until  that  connec- 
tion is  wholly  at  an  end.     Id. 

See  Injunctions,  3. 

LOST  PAPERS, 

Upon  an  application  to  establish  alost  paper,  the  affidavit 
as  to  the  existence  of  the  original,  its  loss,  and  the  copy 
of  the  instrument,  need  not  be  made  by  the  party,  but 
by  any  one  who  best  knows  the  facts.  Banks  vs,  Dix- 
onyOdmW.  -  -  -  -  -  483 

MALICIOUS  PROSECUTION. 

1.  In  actions  for  a  malicious  suit,  all  evidence  is  admis- 
sible which  tends  on  the  one  hand  to  prove  the  want 
of  probable  cause  for  the  suit,  and  on  the  other  to  prove 

its  existence.     McLaren  vs.  Birdsong  4*  Sledge.  265 

2.  Proposition  by  one  of  the  defendanis  who  had  actual- 
ly left  the  State,  made  after  the  attachment  had  been 
levied,  to  secure  the  debt,  is  not  admissible  in  such  an 
action.     Id. 

MARSHALING  SECURITIES. 

■ 

1.  The  doctrine  of  two  funds  applies  only  to  cases  where 
contending  creditors  have  a  common  debtor.  Carter  vs. 
NeaL  346 

2.  To  entitle  one  creditor  to  be  subrogated  to  the  rights 
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of  anotlier creditor,  the  former. must  have  satisfied  the 
latter  his  demand  so  as  relieve  him  from  trouble,  ex- 
pense and  risk.     Id, 

MORTGAGES. 

1.  Deeds  of  mortgages,  are  not  included  in  the  word 
^'conveyances/'  of  the  Act  of  1826,  to  amend  an  Act,  to 
enable /erne  c^rer/^  to  convey  their  estates.  Copt  vs. 
The  Savannah  Mutual  Loan  Association,  46 

2.  If  a  mortgagee  does  not  record  his  mortgage  in  three 
months,  he  risks  having  it  postponed,  to-  after-made 
mortgages,  and  to  judgments  obtained  before  he  has 
fore-closed  it ;  but  this  is  all  he  risks.  Hardaway  vs. 
Semmes,  305 

Sep  Appeal^  1. 

MORTGAGES,  FORECLOSURE  OF. 

1.  The  rriethod  for  the  foreclosure  of  mortgages,  given 
by  th»  judiciary  Act  of  1799,  is  not  confined  to  mort- 
gages made  to  secure  liquidated  demands.     Richards 

vs.  Loan  •dssociation.  1 98 

2,  When  a  mortgage  is  foreclosed  by  "  The  Bibb  coun- 
ty Loan  Association,"  the  sum  for  which  the  judgment 
is  to  be  entered,  is  such  a  sum  as  will,  by  the  consti- 
tution of  the  association,  be  sufficient  to  redeem  the 
property  on  the  day  of  the  judgment,  at  the  rate  of  pre- 
mium at  which  the  funds  of  the  association  are  thea 
selling.  Id. 

See  .Appeals,  1. 

NE  EXEAT. 

1.  When  a  bill  praying  for  a  writ  of  ne  exeat  is  verified 
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in  the  usual  form  of  affidavits  to  bills  in  equity,  resort 
piustbe  had  to  the  charges  in  the  bill  to  decide  wheth- 
er the  facts  are  sufficient  to  entitle  the  complainant  to 
the  writ.     McGehee  vs,  Polk  et,  at  406 

2.  By  the  English  writ  oi  nt  exeat  re^no^  the  defendant 
was  bound  not  to  go  beyond  seas  without  leave  of  the 
Court;  the  act  6f  1830  allows  an  alternative,  viz:  to 
give  bond  for  the  eventual  condemnation  money.  Id. 

3.  In  bills  for  account  and  administration  of  assests,  no 
certain  balance  need  be  sworn  to,  to  entitle  the  com- 
plainants to  the  writ  of  ne  exeat.  It  is  sufficient  if  there 
i^  a  clear  affidavit  of  assets  received.     Id, 

4.  lii  a  bill  praying  a  ne  exeat ^  it  is  enough  that  it  is  dis- 
tinctly stated  that  the  defendant  resides  out  of  the  State. 
Danger  of  loss  will  be  inferred  from  that  fact  alone.  Id, 

NEW  TRIAL. 

1.  To  entitle  a  party  to  a  new  trial,  on  the  ground  that 
the  indictment  was  defective,  he  must  have  excepted 
thereto  at  the  time  and  in  the  mode  prescribed  by  ftat- 
ute,  and  his  exception  must  have  been  overruled*by  the 
Court.     JVise  vs.  The  State  of  Geurirhi,  31 

2.  The  discover)''  of  new  and  material  Fvidence  after  con- 
viction, which  was  unkiiown  to  the  party  at  the  trial, 
and  which  he  could  not  have  known  or  produced  by 
any  sort  of  diligence,  is  a  good  ground  for  a  new  trial. 
Id. 

3.  When  there  is  conflicting  evidence  before  a  jur)',it  is 
their  duty  lo  vceighit,  and  if,  in  doing  so,  they  render  a 
just  verdict  according  to  the  proper  construction  and 
weight  of  the  evidence,  a  new  trial  ought  not  to  be 
granted.     French  vs.  Boll.  171 
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4.  If  the  verdict  is  not  against  the  Aveight  of  evidence, 

it  ought  not  io  be  disturbed.     lUdhy  vs,  Fordet,  al,         183 

5.  The  Court  charged,  that  if  B.  provoked  the  difficulty, 
if  he  brought  upon  himself  the  necessity  to  kill  G.  to 
save  his  own  life,  the  killing  amounted  to  murder.  The 
evidence  showed,  that  B.  had  a  bowie  knife  concea- 
ed  about  his  person,and  in  other  respects  it  was  such  as 
to  repel  the  idea,  that  his  purpose  was  no  more  than  a 
battery.     The  verdict  was  for  voluntary  nianslaughter. 

Held,  That  this  charge  was  no  ground  for  a  new  trial. 
Buchanan  vs.  The  State,  282 

6.  After  a  verdict  of  manslaughter,  a  person  made  oath 
that  one  of  the  jurors  had, before,  the  trial,  told  him  that 
he  saw  the  greater  part  ot  the  difficulty,  and  that  if  he 
was  a  juror,  he  would  be  compelled  from  what  he 
saw — he  did  not  know  how  he  could  get  round  finding 
him  guilty  of  murder.  The  juror  himself,  then  swore 
that  he  did  not  see  the  crime  committed,  or  hear  any 
part  of  the  evidence  before  the  trial ;  that  he  had  no 
bias ;  that  he  was  a  stranger  to  one  of  the  parties,  and  al- 
most ^tranger  to  the  other;  and  that  he  went  for 
manslaughter,  when  others  of  the  jury  were  going  for 
murder.  The  evidence  made  out  a  case  of  manslaugh- 
ter, if  not  of  murder.  The  Court  refused  to  grant  a  new- 
trial 

Held^  That  this  refusal  ought  not  to  be  disturbed.    Id. 

7.  T.  &  C.  were  engaged  in  a  fight  in  which,  T.  stabbed 
C.  to  death.  G.  interfered  by  laying  hold  of  C.  The 
evidence  was  such,  as  to  raise  a  reasonable  doubt, 
whether  G's.  object  in  this  was  not  rather,  to  separate 
T.  &  C,  than  to  aid  T.  The  jury  found  G.  guilty  of 
nurder. 
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Ileld^  That  the  verdict  was  contrary  to  the  evidence. 
Guilford  vs.   The  State^  -  -  -  315 

8.  After  the  evidence  was  closed,  the  Court  told  the  jury, 
that  a  certain  part  of  it  was  insufficient  to  support  the 
plea.  That  part  was  sufficient  to  support  the  plea; 
but  its  effect  was  annulled  by  another  part.  No  mo- 
tion was  made  for  a  new  trial 

Held,  That  for  such  an  error,  a  new  trial  ought  not  to 
be  granted  by  this  Court.     Findley  vs,  Parker^  333 

9.  In  ejectment,  the  plaintifl'pfoved  the  contents  of  a  lost 
deed  by  a  witness.  At  the  time  he  had  in  his  pocket 
an  established  copy  of  the  deed,  but  this  was  not  known 
to  the  defendant  The  defendant  moved  for  a  new- 
trial. 

Heldy  That  this  was  not  a  sufficient  ground  for  a  new 
trial,     Fitzgerald  vs.  iVilliams  et  aLj  -  -       343 

10.  In  ejectment  the  proof  was,  that  the  tenant  was  liv- 
ing on  the  lot  of  land  sued  for,  and  had  fifteen  or  twen- 
ty acres  of  it  enclosed.  The  Court  told  the  jury,  that 
under  this  proof  they  might  find  a  verdict  against  the 
tenant  for  the  whole  lot. 

Held^  That  this  charge  was  n©  ground  for  a  new  tsfpl. 
Id. 

11.  In  England,  the  appellate  Court  will  never  refuse  a 
new  trial  against  the  opinion  of  the  presiding  Judge  who 
tried  the  cause ;  and  there  is  nothing  in  the  laws  of 
Georgia  which  compels  this  Court  to  adopt  a  contrary 
rule. 

Where  the  verdict  of  the  jury  is  strongly  and  decidedly 
against  the  weight  of  evidence,  the  Superior  Courts 
7nay  (not  must)  grant  a  new  trial.  It  is  not  obligatory, 
even  in  that  case  to  do  so ;  they  may,  however,  grant 
a  new  trial  where  the  evidence  preponderates  in  favor 
of  the  verdict     Odam  vs.  Nelms^  .  .  -  412 
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12.  It  is  not  sufficient  to  reverse  the  judgment  of  the 
Court,  unless  required  positively  by  statute,  because  the 
Court  has  committed  an  immaterial  error  in  its  charge, 
but. the  finding  of  the  jury  is  satisfactory,  irelch  vs, 
Buller  et  aiy  -  -  -  -  -     445 

13.  If  the  jury  find  against  a  fac»,  the  proof  of  which 
depends  on  circumstantial  evidence,  the  Court  cannot, 
on  a  motion  for  a  new  trial,  assume  the  fact  as  proven. 
JViirht  vs,  Hester,  admhust)»ator,  -  -  4S5 

A  party  cannot  obtain  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  when  the  evidence  was  in  his 
own  possession,  and  known  to  be  so  at  the  time.     Id, 

14.  If,  from  the  facts  of  the  case,  tlie  suspicions  of  a 
party  ought  to  have  been  excited,  and  he  makes  no  en- 
quiry, but  proceeds  to  trial  and  takes  the  chances  of  a 
verdict  and  the  \vitness  in  the  mean  time  dies,  his  ob- 
jection ought  not  to  be  heard  afterwards.     Parker  et  aL 

vs.  Chambers  y  -  -  -  -  -515 

15.  Where  there  is  conflicting  and  contradictory  evi- 
dence as  to  the  vahie  or  worth  of  a  slave  by  reason  of 
his  unsoundness,  and  the  jury  adopt  an  average  as  the 
measure  of  their  verdict,  the  finding  is  not  illegal  on 
that  account     Harrison  and  McGehee  vs  Poivelly         530 

6.  New  trial  granted  if  the  verdict  of  the  jury  be 
against  the  evidence.     Cleghom  et  aL  vs,  Love^        -      590 

ORDINARY,  JURISDICTION  OF. 

The  act  of  the  Legislature  of  iS29  gives  the  Court 
of  Ordinary  all  the  powers  of  a  Court  of  Chancery 
to  the  extent  slated  therein,  in  regard  to  the  sale  of  a 


INDEX.  713 

testator's  property.  Judges  Lumpkin  and  Beiming 
say  they  held  it  nnder  the  Act  of  1805.  McDonald 
thinks  not     Wellborn  vs,  Rogers  and  wife.  558 

PARTNERSHIP  PROPERTY. 

A   caution  as  to  Dennis  vs.  Gre.  n^  20   Ga,  38(i.     Hos- 
kifiSy  Iluskill  ^'  Co,  vs.  Johnston  fy  Garret  I.         -  625 

PARTIES   PLAINTIFF. 


See  Practice,  Superior  Court y  10.  ^ 

PASSENGERS. 


See  Railroads,  28. 


PAWN. 


Plaintiil's  holding  note  a.ni  Ji,  fa.  in  pawn  for  payment 
for  a  coat  sold  to  the  holder,  is  not  entitled  to  recover 
the  iponey  against  the  maker  of  the  note  and  defendant 
inffa.,  if  there  was  a  prior  contract  between  the  par- 
ties that  the  debt  should  be  paid  in  corn,  and  the  corn 
was  delivered  in  payment.  If  the  contract  was  subse- 
quent to  the  delivery  of  the  papers  in  pawn,  the  plain- 
tiffs were  entitled  to  recover  the  value  of  the  coat  and 
nothing  more.     Ridley  vs.  Ford  et  al,  -  -      1S3 

PLEADING. 

1.  If  in  a  proceeding  against  a  Railroad  company,  it  is 
alleged  that  the  injury  was  committed  on  a  different 
day  from  that  found,  the  variance  is  not  fatal.  The  Jiu- 
gitst a  and  Savannah  Railroad  Co.  vs.  McElmurry^  75 

2.  Defendant's  plea  must  be  a  full  answer  to  the  plain- 
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tifPs  case,  so  far  as  he  intends  to  answer  to  it  Mason 
and  Dickinson  vs,  Croom^  -  -  -         211 

3.  A  cause  may  go  to  trial  on  the  petition  and  answer. 
An  issuable  plea  may  go  to  the  jury  as  answer  to  the 
plaintiti's  case  in  the  petition;  and  the  plaintiff  need 
not  join  issue  thereon.  McLaren  vs.  Birdsong  and 
Sled g  By  -  -  -  -  --265 

4.  If  plaintiff  declare  in  deceit  against  a  defendant  for 
he   fraudulent  representation    that  the  maker  of   a 

note,  which  he  proposed  to  trade  to  him,  was  solvent, 
when  he  knew  at  the  time  he  was  insolvent,  he  must 
sustain  both  allegations  by  direct  proof,  or  by  circum- 
stances, to  tlie  satisfaction  of  the  jury.  Corbet t  vs,  (rU^ 
berty  -...-.         454 

POSSESSORY  WARRANT.  * 

A  writ  of  error  lies  for  either  party,  in  a  habeas  cor- 
pus case,  growing  out  of  an  imprisonment  for  contempt, 
under  the  Act  of  I82I,for  the  restoration  of  the  posses- 
sion of  personal  property*    Livingston  vs.  Livingston^  379 

POWER    OF  ATTORNEY. 

A  power  of  attorney  for  the  conveyance  of  land  in 
this  State,  executed  in  another  State,  when  the  sub- 
scribing witness  is  not  produced  in  Court,  nor  exam- 
ined by  interrogatories,  must  be  proved  as  required  by 
the  Act  of  1785.  0*Bannon  vs,  Paremourj  -        489 


PRINCIPAL  AND  SURETY. 

1.  If  a  creditor  agree  to  receive  from  his  debtor  a  less 
sum  in  satisfaction  of  a  greater,  and  the  less  sum  is 
paid  him  and  he  accepts  it,  the  contract  is  executed. 
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and  he  cannot  treat  it  as  a  nullity  and  recover  the  bal- 
ance; otherwise,  if  the  contract  is  executory,  and  must 
be  enforced  through  a  court  of  law.  Brown  vs.  Ayer 
4'  Bates.  -  -  -  -  288 

2.  The  discharge  of  the  principal  absolutely,  without 
reserving  the  plaintilf's  right  against  the  security  in  the 
instrument,  extinguishes  the  debt  as  to  the  surety.  Id. 

PROMISSORY  NOTES. 

To  be  a  promissory  note,  the  money  specified  on  the  face 
of  the  instrument  must  be  payable  absolutely,  uncon- 
ditionally, and  at  all  events.     Covhdt  vs.  The  Stale.    .  287 

PRACTICE,  IN  THE  SUPERIOR  COURTS. 

1.  The  verdictof  a  jury  in  the  Inferior  Court,  not  sign- 
ed by  the  foreman,  upon  which  judgment  has  been  en- 
tered, is  good,  if  the  defendant  has  neither  moved  in 
arrest  of  judgment   nor   appealed,      //arm,  sur.   vs. 

Barden  etal.  -  -  -  -  -  72 

2.  The  party  on  whom  the  burden  of  proof  rests  has  the 
right  to  open  and  conclude  the  cause  before  the  jury. 
Mason  8f  Dickinson  vs.  Ci^ootn.  -  -  211 

3.  When  a  plea  of  tender  is  filed,  tho  defendant  should 
bring  the  thing  tendered  into  Court,  or  aver  his  readi- 
ness to  do  it.  Id. 

4.  It  is  too  late  to  object  that  a  set-off  cannot  be  plead- 
ed in  a  suit  for  unliquidated  damages,  after  there  has 
been  a  trial  and  verdict  on  such  plea.  It  ought  to 
have  been  made  at  the  trial.     Brantley  vs.  Dempsey.     341 

5.  After  the  close  of  the  argument  to  the  jury,  the  Court 
allowed  the  defendant  to  introduce  further  evidence  on 
the  subject  of  mesne  profits.     The  plaintiff  expressed  no 
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surprise,  asked  for  no  continuance.     The  verdict  was 
for  the  defendant  generally. 
Heldy  That  the   Court  qonimitted   no   error;  certainly 
none  of  which  the  plaintiff  could  complain.     Mathis 
et  al,  vs,  Colbert.  -  -  .-  -  3f^4 

6.  Where  the  plaintiff  holds  several  notes  of  the  defend- 
ant due  at  dillerent  dates  and  upon  which  separate  suits 
are  brought  at  the  respective  maturity  of  each,  the 
Court  will  notcouipel  a  consolidation  of  the  actions.; 
especially  when  the  motion  to  do  so,  is  made  after  one 
of  the  cases  has  been  continued  for  the  Term.  Gaulde/i 

vs,  S/ic/iee.  -  -  -  -  -  4.3  •> 

7.  Where  two  suits  are  pending  between  the  same  par- 
ties, upon  separate  notes,  which  are  parts  of  the  same 
contract,  and  the  defence  lo  each  is  precisely  the  same, 
interrogatories  taken  in  one  of  the  cases,  may  be  read 
in  both.  Jd. 

8.  If  a  jury  find  a  verdict  generally  for  the  difference  be- 
tween notes,  it  is  not  error  for  the  Court  to  send  them 
back  to  find  the  amount.     U'riu;ht  vs.  llesler,  adm\\     4 
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9.  A  witness  may  not  only  read  his  own  deposition,  it  may 
be  read  to  him  in  the  presence  and  hearing  of  the  jury 

to  refresh  his  memory.     Burney^  adnvr^  vs.  Bali.  505 

10.  One  of  several  parties  plaintiff  may  be  stricken  from 

the  declaration.     Barker  et  al.  vs.  Chambers.  -       518 

See  Lost  Papers. 

PRACTICE,  IN  THE  SUPREME  COURTS. 

1.  The  Packet  containing  the  bill  of  exceptions  and 
transcript  of  the  record,  need  not  be  transmitted  under 
seal,  by  the  Clerk  of  the  Superior  Court,  to  the  Clerk 
of  the  Supreme  Court.     Harring  vs.  Bartvick,  -       59 
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2.  If  the  Clerk  of  the  Superior  Court  certify  "that  the 
above  aud  foregoing  is  a  correct  and  true  copy  from  the 
records  in  my  office,  of  the  foregoing  stated  case,"  it  is 
sufficient,  and  he  need  not  use  the  words  "complete 
transcript."  Id, 

3.  If  eleven  days  intervene  between  the  signing  of  the 
bill  of  exceptions  and  filing  them  with  the  Clerk,  it  is 
a  substantial  compliance  with  the  Act  of  1856,  notwith- 
standing more  than  ten  days  elapsed  from  the  qcknowU 
edgement  of  service  and  filing  the  bill  of  exceptions.  Id. 

4.  A  ground  of  error  not  certified  bv  the  Court  below 
will  not  be  considered.     Morgan  vs,  Jones  etux,  155 

5.  Writs  of  error  founded  on  a  judgment. xrra/i/iw^jw-  a  con- 
tinuance, will,  in  future,  be  dismissed ;  as,  in  such 
cases,  any  judgment  of  reversal  must,  of  necessity,  be 
futile.     IVitnherly  vs.  Collier,  -  -  -      169 

6.  When,  upon  application  for  that  purpose,  the  Chan- 
cellor refuses  to  grant  an  order,  taking  a  bill  pro  con- 

fesso^  and  this  Court  can  see  sufficient  reasons  in  the 
record  to  justify  his  refusal,  the  Court  is  bound  to  affirm 
his  judgment,  whether  it  be  the  reason  that  influenced 
his  decision  or  not.     Stocks  vs.  Youn^.  -  -    393 

7.  When  a  matter  is  brought  up  in  which  the  Court  be- 
low has  a  discretion,  and  that  discretion  has  not  been 
used  illegally  or  oppressively,  this  Court  will  not  inter- 
fere.    Cooper  et  uL  vs.  Jones  et  al.  -  -  473 

PRESUMPTIONS. 

See  E^ectvuntf  6.    Evid^ence^  6. 

PROSF<"^TTORS. 

See  Cri/ninrd  Latv,  2 
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RECOGNIZANCE.        • 

1.  A  recognizance  to  appear  to  answer  to  a  criminal 
charge,  does  not  bind  the  lands,  or  other  property,  of 
the  cognizor,  until  the  recognizance  has  been  for- 
feited and  reduced  to  judgment  The  State  vs.  Cars- 
welly  -  -  -  -  -  -     261 

2.  The  State  has  the  right  to  prosecute  writs  of  error  to 
this  Court, to  all  decisions  in  the  Courts  below,  respect- 
ing bonds,  recognizances,  &c.„  and  all  other  matters, 
not  strictly  of  a  criminal  nature.  The  State  vs.  Lock- 
hurtj  .---..      420 

3.  The  obligor  in  a  recognizance  is  not  bound  to  appear 
before  indictment.    Id. 

REMAINDERMEN. 

1.  Remaindermen  not  present  at  a  purchase  of  proper- 
ty from  tenant  for  life,  are  not  bound  to  proceed  against 
the  purchaser,  nor  give  him  notice,  until  the  accrual  ot 
their  title.     Barker  et  al.  vs.  Chambersy  -  518 

• 

2.  When  a  legatee  for  life  is  in  possession  of  the  pro- 
perty bequeathed,  at  the  death  of  the  testator,  and  the 
executor  allows  him  to  retain  the  possession,  it  is  an 
assent  to  the  legacy,  both  as  to  tenant  for  life  and 
remainderman.    Id. 

REQUESTS  TO  CHARGE. 

The  growing  practice  of  multiplying  requests  to  chai^, 
condemned.    Burnty  administrator  vs.  Bali,         -        205 
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RECEIVER. 

The  appointment  of  a  Receiver  "does  not  at  all  affect 
the  right"     Motse  vs,  Chapmany  -  -  -249 

RULE  AGAINST  SHERIFF. 

A  rule  absolute  against  a  Sheriff,  is  not  such  a  judgment 
as  has  a  lien  on  his  property,  and  as  can  compete 
with  judgments  on  verdicts  against  him,  for  money 
raised  under  those  judgments  from  his  property. 
Speer  vs,  McPherson,  -  -  -  -     146 

SALE. 
See  Dormant  Judgment. 

SECURITY. 
See  ^ppealsy  2,  4. 

SERIOUS  PERSONAL  INJURY, 
See  Criminal  Lavr^  3,  5. 

SCIRE  FACIAS. 

Where  suit  is  brought  against  two  defendants,  one  of 
whom  only  is  served,  and  judgment  is  confessed  by  an 
attorney,  and  entered  up  by  the  plaintiff  against  the 

^ defendants^  (plural,)  instead  of  the  defendant,  it  is  com- 
petent to  show  upon  a  scire  facias,  to  reverse  the  judg- 
ment against  the  executors  of  the  party  served,  that  the 
attorney  making  the  confession,  had  no  authority  to 
represent  the  party  not  served.  Wright ,  Bull  fy  Co. 
vs.  Harris  4*  Sapp,  -  -  .  .  415 

VOL.  xxiv.^46 
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SEAL. 

See  Practice  in  Supreme  Courts  1. 

SHERIFF'S  SALES  AND  DEEDa 

L  The  title  of  a  purchaser  at  Sheriff's  sale,  depends  on 
the  lien  of  the  judgment  on  the  property  purchased. 
JBoberts  vs,  Boylanj  -  -  -  -        -    40 

2.  A  6ourt  of  Equity  will  sustain  a  purchase  atSheriflPs 
sale,  against  an  assignee  for  the  benefit  of  creditors, 
when  the  purcliaser  has  committed  no  fraud  and  is 
without  fault,  and  the  creditors  have  had  the  full  ben- 
efit of  the  proceeds  of  sale.    Id. 

S.  A  bona  fide  purchaser  can  acquire  no  valid  title  under 
avoid  judgment;  otherwise,  when  the  judgment  is  void- 
able only.     Welch  vs.  Butler  et  al.,  -  -        445 

4.  A  Sheriff's  deed  must  be  accompanied  by  the  execu- 
tion under  which  the  land  was  sold,  or  the  judgment 
npon  which  it  issued.^  ^ateon  vs  Tindally  -         494 

SLAVES— EMANCIPATION  OF,  &c. 

A  will  may  be  impeached  by  extrinsic  evidence,  as  vio- 
lative of  the  Acts  of  1601  and  1818,  prohibiting  the 
emancipation  of  slaves  in  this  State.  Smithwick  et'  aL 
vs.  Evans^  executory  -  .  -  •      461 


STATUTE  OF  FRAUD. 


See  Contract Sy  1. 
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STOCKHOLDERS. 

It  is  not  a  fraud  in  stockholders  of  a  company  not  res- 
ponsible for  the  company's  debts,  to  ask  the  passage  of 
anact  to  enable  the  company  to  issue  bonds,  holding 
the  private  property  of  stockholders  liable ;  aud  a  stock- 
holder  may  advance  money  on  such  bonds  and  the 
transaction  will  be  good,  if  free  from  fraud.  Carter 
w$.Neal^ 346 

TENDER. 

See  Practice  in  Superior  Courts,  S.  > 

TITLE. 
See  Covenant^  Ejectment,  1,  2,  4.    Estoppel] 

TROVER. 

1.  In  an  action  of  trover  for  promissory  notes,  the*mat- 
ter  in  issue  is  the  title  to  the  notes,  and  not  the  consid- 
eration for  which  they  were  given.  Wight  vs  Hester, 
administrator,  .....    435 

SL  Promissory  notes  are  evidence  of  their  own  value  in 
an  action  of  trover.    Id. 

S*  In  an  action  of  tro\rer  for  a  promissory  note^ 
whether  tMe  party  who  made  the  contract  gave  too 
much  or  too  little,  fer  the  property  for  which  they  were 
given,  cannot  be  enquired  into.    Id. 

TRUSTEES. 
1«  The  misconduct  of  trustees,  for  the  sale  of  property. 
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cannot  affect  the  rights  of  a  creditor  interested  in  the 
sale.     Carter  vs.  Nealy  -  -  -  346 

2.  Trustees  cannot  deal  with  each  other  in  the  trust  pro- 
perty, and  cannot  sell  to  another  any  portion  of  the 
trust  property  without  the  assent  of  the  cc^/m*  que  trust 
who  must  be  competent  to  assent     Cleghorn  et  oL  vs. 
Love,  -  ^  -  -  -  590 

3.  All  debts  embraced  within  a  trust  for  payment  of 
debts  should  be  paid.    Id. 

See  Administrators  and  executors,  6,  7. 

TRUSTEES  AND  CESTUI  QUE  TRUSTS.^ 

1.  A  receipt  in  full  given  by  the  cestui  que  trust  to  the 
trustee,  is  prima  facie  evidence  of  a  settlement  in  full 
between  them ;  and  consequently  casts  on  the  former, 
the  burden  of  proving,  that  the  settlement  was  not  in 
full.    Keaton  vs.  McGuire  administrator,  217 

2.  An  unbroken  continuance  of  the  management  of  the 
the  property  of  a  cestui  que  trust,  by  a  trustee,  is  in 
effect,  a  continuance  of  the  trust,  and  a  settlement  be- 
tween the  parties  may  be  impeached  for  any  of  the 
causes  for  which  a  settlement  between  a  trustee  and 

« 

cestui  que  trust  may  be  impeached  ;  and  the  statute  of 
limitations  will  not  begin  to  ntn  in  cases  of  fraud  until 
tho  fraud  is  discovered,  if  the  party  is  not  in  Ibches^ 
and  is  under  no  disability.  Wellborn  vs.  Rogers  and 
wije,        -  -  -  •  -  -  55S 

3.  It  is  competent  for  a  Court  of  Chancery  to  adjust,  in 
^one  suit,  the  rights  of  all  parties  who  complain  of  the 
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broach  of  a  trust  growing  out  of  the  same  transaction, 

when  an  investigation  of  one  involves  an  enquiry  into 

the  other.     Cleghom  et  at  vs.  Love^        -  -  590 

4.  If  trustees  to  sell  and  pay  debts,  sell  within  a  reason- 
able time  for  a  fair  value,  and  apply  the  proceeds  faith- 
fully to  the  payment  of  the  debts,  they  have  discharged 
the  trust  to  that  extent    Id. 

See  Limit atio7iSy  1,'4. 

,    VENDOR  AND  PURCHASER. 

1.  If  A.  sells  land  toB.  giving  him  a  bond  for  titles,  and 
subsequently  conveys  to  C.  who  has  full  knowledge 
of  the  prior  sale,  he  is  in  no  better  condition  than  A., 
but  is  affected  with  all  the  equity  existing  between  the 
previous  parties.    Rhodes  vs.  Doss  el  al.y        -  -  478 

2.  A  person  having  no  title,  conveying  land  by  deed  with 
warranty,  and  subsequently  acquiring  title,  cannot  re- 
cover the^land  from  his  feoffee.  O^Banfion  vs.  Para- 
maur^  ------      489 

VERDICT. 
See  New  trial,  4.     Practice  in  Superior  Court y  I. 

VERDICTS. 

The  verdict  of  a  jury  may  be  amended  in  form,  to  cor- 
respond  with  the  manifest  intent  of  the  jury  apparent 
in  the  verdict.     Corbet t  vs  Gilbert ,  -  -         454 

WAIVER. 
Notwithstanding  time  is  of  the  essence  of  the  contract, 
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it  may  be  waived ;  and  a  subsequent  offer  to  fulfil  the 
contract,  and  urging  a  compliance  on  the  Other  side,  in- 
stead of  treating  the  contract  as  at  an  end,  amounts  to 
a  waftver.    Rhodes  vs.  Doss  et  oL,  -  •  478 


See  Insurance. 


WARRANTY. 


See  Damages^  2.     Vendor  and  purchaser,  2. 

WILLS— CONSTRUCTION  OF. 

J.  R.  died  in  I803,leaving  a  considerable  estate.  By  the 
4th  item  of  his  will,  he  declares  as  follows:  "After  the 
foregoing  dispositions,  I  give  and  bequeath  my  whole 
estate,  real  and  personal  of  what  description  soever,  in 
manner  and  form  following:  .To'my  beloved  wife  Jane 
Nesbit,  the  sole  direction  of  the  whole,  with  the  guar- 
dianship of  my  several  children  by  her,  until  they  ar- 
rive at  the  age  of  twenty-one  years,  respectively,  when 
each  of  my  children  shall  receive  a  share  or  dividend 
of  my  estate,  in  just  proportions  by  appraisement  of 
my  executor,  &c.,  reserving  one-third  of  my  estate  to 
the  exclusive  use  of  my  beloved  wife  during  her  life, 
and  at  her  demise,  the  said  third  part  to  revert  to  my 
children,  or  the  survivors,  share  and  share  alike,'*  &c. 
And  the  5th  item  of  the  will  is  asibllows:  "  Should  it 
be  the  divine  pleasure  of  Almighty  God,  to  take  from 
this  life  my  dear  wife,  and  all  my  children,  before 
they  arrive  at  maturity,  or  in  case  of  their  all  djring 
single  or  childless,  then  in  that  case,t^Aa/  mat/ remain 
of  my  said  estate,  shall  goto  my  brothers, William,  An- 
drew, Alexander,  and  David,  and  their  heirs,  in  four 
equal  proportions,  &c."  Held^  That  under  the  words 
of  the  will,  the  daughters  took  a  fee,  defeasible  upoB 
the  events  of  either  dying  before  arriving  at  woman- 
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hood  or  puberty,  or  singley  or  without  childrei> ;  and 
that  an  absolute  power  of  disposition  could  not  be  im- 
plied from  the  words,  '^^  wImU  may  remain^^  so  as  to 
Test  an  absolute  fee  in  the  children,  and  that  the  limita- 
tion over  to  the  brothers  of  the  testator  was  good  by-' 
way  of  executory  devise. — Lumpkin,  J.  Robertson  et 
aL  us.  JokTistotif  trustee,  eioL        ...  102 

A  testator,  after  bequeathing  his  ^  whole  estate"  to  bis 
wife  and  daughters  in  certain  proportions,  added, 
^should  it  be  the  divine  pleasure  of  Almighty  God  to 
take  from  this  life  my  dear  wife,  and  all  my  children, 
before  they  arrive  at  maturity,  or  in  case  of  their  dying 
single  or  childless,  then  and  in  that  case,  what  may  re- 
main of  my  said  estate,  shall  go  to  my  brothers.''     IcL 

1.  Heldy  First,  that  the  expression,  "  what  may  remain 
of  my  estate,''  was  not  to  be  so  read,  as  to  make  it  con- 
fer on  the  daughters,  the  absolute  power  of  doing  with 
the  "  estate"  whatever  they  pleased ;  but  was  to  be  so 
read,  as  to  make  it  confer  on  them,  only  a  power  cor- 
responding to  the  interest  which  they  took ;  or  so  read 
a^  merely  to  make  it  designate  an  estate  in  remain- 
der, and,  therefore,  as  not  directly  conferring  any  power 
at  all. — Bennino,  J.    Id. 

2.  Held,  Secondly,  that  the  word,  "  maturity,"  was  to  be 
taken  by  its  sense,  of  puberty,  and  therefore,  that  there 
was  no  sufficient  reason  for  changing  the  word, "  or," 
into  the  word  and — Bennino  J.    Id. 

3.  A  man's  will  was  to  this  effect :  I  give  **  all  my  estate" 
to  my  wife;  "but  in  case"  she  marry  again,  I  give  it 
to  my  five  children.     She  married  again. 

Held,  That  she  lost  the  estate,  and  it  went  to  the  child- 
ren.    Snider  et  ux.  vs.  Newsom,  executor,        -  -  13§ 
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4.  A  testator,  after  giving  to  his  wife  a  large  part  of  his 
property,  said :  "  This  devise  and  bequest  of  the  fore- 
going property,  real  and  personal,  to  be  in  lieu  and  in 
bar  of  dower,  and  of  the  usual  allowance  to  widows 
for  their  year's  support,  and  in  lieu  and  in  bar  of  all 
other  claims  upon  my  estate  in  any  way  whatever." 
After  making  the  will,  he  acquired  other  lands. 

Heldy  That  the  case  was  one  in  which  the  widow  was 
bound  to  elect,  whether  she  would  take  the  legacy,  or 
take  these  after  acquired  lands.  Raines  vs.  Corbin  and 
wife,  -  -  ....       185 

See  McDonald*s  dissenting  opinion^  p,  665. 

5.  A  legacy  of  $4,000  to  be  paid  in  bonds  is  not  a  lega- 
cy that  bears  interest  from  the  testator's  death.  Dawn- 
ingj  executor^  i*s.  Bain  et  ah^  -  -  -      372 

6.  J.  gives  to  his  daughter  C,  one  negro  woman,  Hes- 
ter, together  with  her  issue  and  increase,  to  her  use, 
and  the  lawful  heirs  of  her  body  forever;  if  she  should 
die  without  leaving  a  lawful  heir  of  her  body,  then  the' 
property  to  revert  back  to  the  estate,  and  be  equally 
divided  amongst  testator's  other  heirs. 

Heldy  That  under  the  Act  of  1821,  the  daughter  look  an 
absolute  fee  in  the  property.  Hose  et  al  vs.  King  and 
w{fey  .:.---        424 

7.  The  bequest  of  a  negro  when  a  certain  debt  is  paid, 
does  not  charge  that  negro  with  the  payment  of  the 
debt     Wellborn  vs.  Sogers  and  wife,  -  -     558 

WILLS— EXECUTION  AND  PROBATE  OF. 

1.  If  the  persoa  who  writes  the  will,  takes  a  large  bene- 
fit under  it,  then,  in  order  to  show  that  the  testator  knew 
the  contents  of  the  will,  it  is  necessary  to  show,  that 


- 
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the  will  was  read  over  to  him,  or  by  him^  or  to  show 
that  he  gave  instructions  for  such  a  will,  or  to  show 
something  equivalent  as  evidence  to  one  of  these  facts. 
Hughes  vs.  Meredith  and  w\fe^       ...     325 

■ 

2.  A  paper  in  which  it  is  declared  to  be  the  last  will  and 
desire  of  the  person  who  executes  it,  and  in  which  he 
revokes  all  former  wills,  and  leaves  his  property  to  be 
distribuled  under  the  laws  of  Georgia,  is  a  will,  and 
the  Ordinary  has  jurisdiction  to  admit  it  to  probate. 
Lucas  vs.  Parsons  et  ah,  .  -  .  640 

3.  A  will  disposing  of  property  as  the  laws  of  distribu- 
tion would  decide  it,  is  good,  and  the  Ordinary  has  ju- 
risdiction of  it    Id. 

■ 

4.  A  contested  will  may  be  read  to  the  jury,  as  the  sub- 
ject to  which  the  evidence  is  to  apply,  and  the  reading 
imparts  to  it  no  validity.     Id. 

5.  The  subscribing  witnesses  may  be  permitted  to  testi- 
fy that  they  subscribed  the  will  in  the  presence  of  the 
testator,  whether  the  attestation  clause  so  states  or  not 
Id. 

6.  When  a  caveat  against  a  will  charges  the  will  to  be 
the  result  of  a  special  delusion  against  the  caveat  or  y 
the  attention  of  the  jury  ought  to  be  caljed  specially  to 
that  issue.    Id. 

See  Jurisdiction.    Slaves,  Emancipation  oj. 
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